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FOREWORD 




TIh> intoivollogia,,. MmU^ ^„pio for .uadonnr yoar 15>79-80 

orthohpoooh ( oiniininuatioii Ass<x,iatioii is 

enjthon tho lojr.i^tKm of n.n.ss tiu^dia commninrnt ioi. in tl.o United 

on^MvsHional IJosoairh Soi vi,-,. l.as piTnauvl fins conmilation 
.. . T.;;'''';''''>''«K'"P»VV on tlu^ dobjito t(ip,c proposition m con.- 
^ onni^.M, >„bl,c Law HH-'2.|6. 'nu^so niat.Mials. arc not intomloll 
oim,vido oxlmiistive ,«ov,.,ag« of tho snbjoct but only to Jfuinislv 
lobHtcM^ w„b a start on their own rosoarcli. WhiU. th/artidos and 
lofoionooH uvve boon ohos*«n to ^^prosont a ran^fo of viows^and a variety 
of^pproarhos to tln^ Vroblon.s rai.sod by the topio, tboir inoh.sion doiCs 
not nnply an,v kind of approval or disappr.)val or rooonwnendations 
on lino of ar^runu'ntation by the (^on^riv.ss'ional RoHonith Sorviro The 
nx)rjlination ayd Himl neleotion of articles and citations iii this docu- 
ment was the respon.sibility of An^ele A. Gilroy, Analyst in Industrial 
^)rpuiizatu)n in the Koonon.ics Division. Steven Kutkus, Analyst in 
he (,«vernn.ent Division, Edith Coo^ver, Analyst in the Sci«nco 
I o lev KewMiirh Division, and Legislative Attorneys David Siddall 
txiul Koherf Hiirdette in the Aineiiom Law Division, wore rospondiblo 
for seleotui^r i-efemues in their fh>lds-(if expertis(>. The biblioirraphy 
IS drawn in part from the €R.^ Bibliographic, Data Base wTth th^ 
IHiiabir ^ ^ ^iWiVapl'or, Library.. Services 

The Congressional Research Service wishes t"^,tliank»those copyliirht 
loldeis who have kindly extended i)ennission for the roprmliietion of 
tlie N>xts. I his permission is ac.knowlt%ed in 'each instauco. 

(fiLBEirr Gui)E, 
, IHrectm^ Congressimial Research Service. 
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Vhis tlocument is desijtmod to fftcilitHUi ii>searc!i on (lie )979-80 intt^r- 
collotfiftto dcbiKo topic, Resolved: TluK (h« Fcd(>ral Govorninoiit 
Sliould' Sijrnihottiitly StroiigUien tin. Rejrulatioii of Mass Media in the 
I'vintod 8(atoH. Till* seUM'tioii of artit los whii-h have been i"oproductod in • . 
.Section A and tlie citations wliicli have becJi chosen for the bihjiogra- 
phy which follows in Section .H an> representative of the wide range of , 
aubjeets and viewi>oinKs encompassed ill this far.- reach irrg tx)pic. Sec- 
tioii IVh anru>tate<i bibliojrraphy is divided into throe pdhn to accoin- 
nWKlate tlie topic. Part 1 is c«.>inpf i.se<l ^>f .sources which eiApliasize the 
coiiti-oversy snrroundinff tlie regulation of tlie broadcast iifcdia, while 
paif '2 coiisi.st.hi of annotated citations drawn fi-oni s6urc.ivs deiTling with 
the pnnti>d ineilin. Part :\ inchidcs the remaining forms of media which 
fit iicitlier Ml the broadcast nor print*>d media categt>iies, such «is film, 
satellites and data transmi.ssion. Becaukrof the interrelationship be- 
tween the forms of media there may Ih) overlapping discussions in the 
various ivferenc(>s- selections weiv categorized on the Imsis of tlic 
ma jor emphasis witliin each. , " ,1- 

. In using this dwMiment, two point« of caution should l>o noted 
(he selections were chosen to »t>flect an over-all balance on the dbbate 
topu\ any spe^-ific entry may I'epresent a single poilit of view, jfiere- 
foie, the r<«.st>archer is i-esi>onsil)le for d<^tennining.the objectivity of • 
each Item. Stnondly, while we have attempt^>d to be as careful its pos- 
sible, the (late of entry of eiich citation should be carefully coii§idered. 
liecaustA legal and i-egiilatory developments in 4.he media are under 
constant i hange, it }s the rm>archer\s responsibility to determine if 
opinions and statements reflect the present .status of regulation. 
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A. RESOLVED! THAT THE FEDERAL GOVERNMENT 
SHOULD SU;NIF1(4 ANTLY STRENGTHEN THE REGULA- 
HON OF MASS MEDIA ( OMMUNU ATION IN THE 
UNITED STATES * ^ inr. 

Potomac Fever : 
Deregulating telecominunications<»< 

I inii!ing l-cdcnil burcmiciacy am) yKHlcrni/ing ouiJnictI rcgiilniions 
^ arc long overdue in Ihc conimuiiiailions iiuhistrics, ycl once the rules go. 

Ihe public intcres! could become a yiclim of Ihc profit motive 



WbiW Aiivii.ftiii w« btin^ Jiiii4vicO by 
bchnviof vojkliiMUh>j r\eivuc* im h u 
«HM<vrt) lAMtlliH llim. inwi^ Show" 
«imoutH«iiicni^ from tht AJiniiiiiii«iioii 
•buui UinAlHm «)h1 pf «ik dita. uuion of iSf 
IXkioi Strtn«<lovr piviniMj i>r ^Ai ^ II. 
* lurioui iIcv«lop<iwi)l hai b««ii tfool ui 
Wuhliijloa In I hit [H««ki:iKNi 
cimuiiiirmatiDiu iubcommiiir« of <W 
• »!•»». n»rttib«r» Ihc FcOcvaI < oinmum 
i«iuiii« ( uiiKniMion «MJ ih« White 
lfOii««'i rfk^QprnmbnivMlom potto •tMk- 
«i in the NmWmuU Te*e<o*nmuiiK«iiw*i - 
litrmiiMiiHMt Aiimli^ttrMkMi hAv« «li aHt> 
ir«cntl titnuuittk* iHfwm (the urft to 
J«i«tuUit«). • ftvti ihM hl» xwtfA (Sf 
i uicf AiiniutblrAlkm. 

11»c hyn iMJty b9f^ A y««u ^> wh«n 
KnH««riitativr Uoml Vin IkviUn (D., 
CtHf ). ch«knMi) of Ihc IIoum I'ommu 
iilctlliint ^iubvvmmilice. Introduced 
"Tht Communis Jolu Art of 
{U R. I)0n). • rMlkd pfOfHiMJ to <k^ ' 
rttuUte bfiMi)c«4iinj «mi the fekfihonc 
•Ad cAhk t«kvuion (iidu«lft«« « Hm Vu 
l>MiHn b4{l dr«^ kfoti wnd crhk«i Alien- 
tkm ftofn pubHc tnt»<%M |roup« Moumi 
the cDUtHiy brcwm II piopotcd to eHim- 
n«tf lh«(>ubHclrM<er roncn>4 of cwmmu- 
nfcr«ikMM rctukukm «m) tO'%ub«tl(uti foe 
It Ihe control Mtr^Ucd by the "frw" ptoy 
of fmcM In the tnarketptec* Mf«NA •ticn- 
lloti 10 th* MU WM icMtwvd , |)4Ku«kMi In 
Ihe prtM v-wm Urpety m • rttuM of pi od- 
dln« (UMn puMk^iniftfM inwp* thM 
Mim«d to luvf • b«i«f Nuit of wh«t ihe 
prvHH}M] wovU f ihAn rrfMHtM* dtd. 
Ui^ txbilfit kw. M • conditkm for 
rtilM to Mt ilM pubNc*> alrwAvvt. 

ra4l» t«(tvMO«l MAtkMU «f« IktAMd 

tof laniu by th* F C.C aiMj m 

M^M le CQmmiM|p«i rtvtew whtn they 
tat Hcnm rJbml typMy. lK« 
Vwtiw hKAidn an MuminMkM of • 



ol Ihe kind) 01 piotiMumlnc nUrrnl. 
niiiiibci of Advcftiuiij niinuici (Wf Aour, 
•n> if\.iwd of publK v\HtH>Ulni nt^ y<ih 
lh« (. iMiiiiitf.iH>n aiKl tuiioii (Mopoub lot 
fuiuio ptotram Kivicc, etpcvially jwa 
rH>»<0 A«rlit> |Vfi«iita#Cft of i>r«i aiul 
piibtk afTairi iHogrimvinlnx 

Bio«tk:a«i«Ti have aJwayi cofnpUiiicd 
iKai ih<K anil oiher h'.isx: ic«uUiK>nk 
arc tnhiNiinc, buidrnwinM, unncvtuiuy 
ami uptnuva Mr Van ^Imlin's* pto- 
IHMah to all but end bfu*ik«fttln| rcf uU- 
IkKi. ho*«vef, bio«ihihumir«liof ciKn 
platoti fiom citi/m iriH)pa aiwnd the 
iiHintry. 

Ml Van l)e*fHn Mptctaed turpibe at 
Ihe fUrof he h«d crr•l^d HcMiditmuval 
of the puNk imrrttt uandard had bevn 
"a p^tikal mlicakutailon " |lc an- 
MninceO that Ibcrt would he a "rtwilte of 
Ihe rfwiHt" M»d w«nt home to hU polltl. 
vally muif ig^Dicco diurtci amnc«kv* 
ikMi. Ov«r on Ihe Senate «kk. Ihe chair- 
man of thai biidy'j ComnmnkalkHU Syt^ 
c«mm*t#a, Ermst F liolHnti (D.. S, t ). 
«aKl thM he. loo. wa.« thlnklnc •Ihhii r«vi- 
•km of the CommunkalkMii Act of 19)4. 
He planned to lmrodu« o^nibtu amend- " 
iTMnli to t|)c law in 1979. 

In March Iwo bUIi imt InlruduMrf In 
Ihe StwMf. one by SanMoc I^Mr^. 

n»e Comimmkatlom Art Aimndmenti 
of I9?r* (S, 61 1). anA "the TaiKijmmu- 
nicaitoM Comp«<|iioo and Dmguktkm 
Art of 1979" (S, ipontoml by (he 
Mbconunltlae*! ranking mtnocHy mem- 
bm, Bany Uolitwatfr (R.. Aili ). S^wlly 
aftawarda. Mr. Van HmtUn imrofluced 
kte pfOnOMd rewifta of (he rewrita» "The 
CofnmynlcatkMi/'Act of I9T9" (M. R. 
»3)). to the HouM. TYmm kt^ulve tnl- 
tlMlvei *«te bt«^Vtled by dw^ulMoty 
propoaaii to ihe P C.C. f^om lltnry Qtk 
Iv. haMl of (he N T.I A., and an an 
I M May a ^ Ite OmmMm 



Ma) 17, the I < ( alM) pio^Htwd 
nilkant" drrrtulation ol iclcconnnunka 
ikKii carrkn (itkpbone. caWc. mkrw 
wave rtUy^iatclluc data tjaiurci lytttm* 

Whai do i>b*cfms o^ihe coniinuiika- 
ikMii Kri>e in Waihinf ion make of ali ihU ' 
fever to drrrguUte7 Arc ihe pf ceeni Con 
irvMlonal inltiailvct lo be laK^ii MrknuJy. ' 
or u ihU luM am>lh«r icilini of ihe walert 
In the iikrraiinfly int|H>r|ant confluence 
of potflict and communkaikMiiT Why^C^^^v 
have both ihe AdmHibiiaikm and ihe ^ 
KVmocral-doinJnatrd (four of the teven 
ixjmmluioneft) r,C,C. chown (o nv)v« 
.^fm dfreiulatkw at ihe lame time? 

The CcwumunkatkHu Aci of I9M. ihe 
taw that pivtcntly |ovcini bro*dcat(lna 
and ihf telfco«nmunkeikm« carrier indua- 
Irks, definitely needs revlik)n If we are lo 
M with Ihe ntxl complax evolutkMHuy 
rtep m what ^pme call "ihe ate of Infof- 
malkJn." Wriiicn (n the MUly day* of 
Frankbn D. Rooaeveh'i New D««l. ihe art 
timp^y carried forward the flnt aeri- 
oui aitampi by Co<>treM to JwU with iba 
phcnontenon of bro4Jc«i4ln«. (he Radto ^ 
Art of 1927. The 19M Ml abo oonaoMbl- 
fd r4tuU(onr teipomlblUty ^or (ettphone 
*Ad (ekirB|)h uiKkr %n Indtpendeni rctu 
Mory a»mcy. the F.C.C. Since (hen. wa 
have had an eaplodve hi commu- 

nkatkMU lrchnoh3«y. « 

The Offke of Ta«hnolof y Annanunf. 
an advisory arm or ihe Con(f<«a eeiab- 
Hthtdln l972Jiprepar{flaarepottonib« 
poasibk MKial and nwwmk erTfcii of 
new communkatkm (cchnofofkt. The 
hMU( of the report. ichf<>Hlid fbr conytr- 
(km next pptlni. U a mktof **ic«OMkM** 
baaed onihe chantea profMwd In (he Hol- 
ttnfti. OoW water and Van Dwrlln bttb. 
Waahinron obatrvera ii nniw if ikt Am- 
ltd an an paced ktMlve procaia <l»««ill h|M 
^ ■iMi n ii lncto<i(heihrtt8llhbi^li.^A9ifl) ' 
m«a.Oa — -^-^^^^^ ^ 
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to tt«igh ih« |*olK-y «oiturt)ti«ni«t xh< of 
Ikff wtll iiicMtil I h« qutfirioi). llicii. It niH 
^rihci w< wtH hate i irvi»«^| oi t)r«t 
umiiituitKMltooi bill 

\tt ol th« iuii«m liilh .111)1^11 iHilky 
puitUKHUthal wouKI ]<IIctt in )i)ioki«>v*l 
iiiiiotAiKH) Mill iiHliitliy iiiutiufft III 
uxttatuiiKaiiAtit well iiiio iIk i)r\i « riuvi 
ly rhr pit.HVtAAU wooM aIhi «rfrt.i *ny 
w\K xkho h*i a ick|>tuiiM. ick>itioii tH 

f M«ltO, »h0 lUhKlltK* Itl « v«|llc icloiiion 
MltK«. tH who tlC4lt v^lll) A luitlDCt-*. 
tt«|ik til hotplial I hat u»c) 411 Y ^>^^4 ul « 

numhct of rttiitt^ rktiiunK^aia ii«iit 
rnivtion KivKvt S«IuhiI Atlnm. Kk«I 
itAir |ovciiiii\ctiu wuulil aIm) af 
ImimI. «k>ng Hiifi iitaioi ichgiou\ 0(<«ii) 
iMlioiu 4niJ ihcii JiiHvhct 4ikt t>i)« 
(it||ur» (Ihci ^ittk fiiiuliit taiil lo he 
ihr laigrtl MKi Of i«lc|itutntf \<i tu'rt iikihc 
I'tnlnl StAlf't itflci ihr Icttcii«J (.lOtriii- 

l)fll}HIC ifili. <i«lliin«l Aiitl kx«l itcwi 
iiietlia hmvc all but quai«itiiii«0 lUc puhlK* 
■fttiiii ci|Winii« lo WY)ai rttngre«t it ih.>* 
lOittrtupUittti Ihcff hat \yetn no ttuvr 
agr of iftc ftcaniigt on ihcte ^il|« I^hne 
hat l*ccn no iittvtrtt l>v ivrwi iiirdia in |Mit> 
iKiring ihe rintiiaiioii aiHi 4iigci of puh 
III iMlfifO gioup-* lh4l ihotc heanngi 
h4vc been lOitflitcil lo Waihinguin 1 iii 
vc4r Ml Van t>r<ihn v^hcilulctl hcMingi 
m Mvcit citKt tutiuik ih« lapiial I hit 
ycai he \«yt tkid hranitgi arc uitiir\x» 
M« tayt h« hat Kcaiil witai ihe publk 
has lo lay Api^icniiy. he waa ititnn 

Itit ocH bUf Koei tvtw fttiibcf than 
II K IkMI in Ui tlcirgnlaiory inteni ll 
tgiioifi ihc ciHK'rrns r %pict\nl by ihoK 
iiioiilxrt of ihe publk who itiana^cxl lo 
Irattt Ihr ilatft. tinWI and kn MiK>ni lo |vii 
iiit|talr tn laM vmu's fkkl heat mat. 
«ho managed lo iMy ihcii own «a) lo 
Waduiigioii ,io ir^ttPv ihrj« Ilw Scnai« 
' tuN iMtiuutlrr di>ct nol think firlii hrai 
liigt air itcxrvuiiy ai all 

I he ihirr billi tni* uuttci ixtiiiulciaitoii 
tbnrc a fxititinon A.tiuin|>tioii IVrrguUi 
lion It ih« iiH-ant lo aihkvc « ittivie itxn 
IKitnvf^ ttivrf%« 4iHt rifliiciu tv^icni In 
hi oMtli ailing ami ickMominunKaiioni In 
bfiimlra<i aHiiniiiutcaiiont^ RriHrKtiia- 
itvrt (K>kt«4ta atul Vui IVrilin «fv»)U 
cflcii drifgolalton thiough ifdii-a) 
meant Mi -AJyUwatri (HlHM)tr^ lO tiiip 
ihr I- ( (■ ttf cifrviitr ovctxighi p<twrt 
Ml Van DrfTlIn wt>uld irplair ihr (Hrt 
rni hi i wiih a n«vb ami |jitalkf {^ 
inrnihrO ifgulaUHy b<>il>. rhr 1 otiununi 



t4iioni Rcgulalon < Dioiiiiition. ^iih 
th«ip4y iKiliKivxl liuiiiiont Iktlh biilt 
^iiaif Ihr |>ublK iiiicictt unt|trOfWtl 
toiu\iov«i ^Korf^ktt thai nilgbi Miuic fiont 
the "f>M" i>U> a> inai)iri|iUi.e cioitoiitK 
fo<i^ Sctialor klolltngt't bdl offrirlj^ 
t«f«|Mftg t Kangct III bumJiati icgulaiii^t 
III ii.'ihr V {. C It iriaiiirti >^iih tignifl 
caiH ovTftigh) Auihuuly llr wiHiM alv) 
kc«p (h« iHiblh miricii tiandard ttl Ihr 
I iHiiiiiiinkaiioiit Ail of IVM at ihr goal 
of icr%Kr by both iKr nulutliy «ud ihc 
^ 1 1 Scoaiui llolliiigt tcriiii kit tuir 
ih4ii hit totkaguct thai a UttM-t fanr 
hr>u«Katling ituliitlty wmiM anloniAlK'al 
ly irftY ih« p«ibiK ini«fr%l 

AJI ihirc htlit |i4 0iH)ir ikirgulalH>u of • 
icK\\>ininiinH.aiH>it% trit-krt Rj|>irKiiM 
lt\ct l.M>klvb4irr aiul Van t>rrrhn wihiU 
tkfrgiilaic tvMiipkiriy in <y and lOyran i« 
t|K\livcl> SrnaltH lloilingt doct ool|^fl a 
itiiKiabk M\t pf o|K)»«l. utiitkr ih« oihrti, 
iiwilt out Ihc n>rvhanki of ihr drirgola 
ion (HxKrM 4iul hOH ihr iniriciii of ifir 
piiMk ami oiicigiiig fi'HiiiKtilon moM hr 
prniAici) 41 ca«.h tiajr ^ 

Ihr bfiiackaii pfOtitk)iit of Ihr Gt>ld 
i«4ici and Vaji l)c«ilti> bllh v^oiild giani 
bioatkaaicit ihr with ihcy hail ovrr W 
vrait a^t) bcftHc p«fMg< ol Ihr Hadio Ai l 
oi 14:? lohavriheii {r<.hnKalandriigin 
mmg ttjuabbirt irukil by ihr (Httrni 
nirni ai publh* rxi^iiK whik gaining ihr 
e\ilui4vc rlghl lu u«r a poblic rcMiniiT, 
Ihr airwavn. withtifii aivnu lit ability lu 
ifir puMk iiitY^si 



iitrit^ Shuukl wc abandon fruntalofy 
|HiHC\lui«i aivl piiMciiUini drvclO|>al oul 
of il>« «jiiieftrncc of i>vti a i-rniuiy? S<na 
lof llolltnai «uukl fifkiug Ihr trgulaioiy 
ItciHluluni ha4:V lo ih« ilayi bcfoir ihr 
N<« Deal Ml VairiVcilin HiHiU iriui^ 
ut lo ih« b<g iiuiti ria of ih« Ntli iriiluiy. 

hi a trntc. ihc t|KxifUi ol dcirguUnon 
in ifN (-HtHHtkali of ihicr biUt ait al- 
moil tiirkvaiil Whai ii iiiMrwiHihyiilhr 
ovtimII umiliuit) of ihr llolltngt, Clold 
v^airi and Van D^iiin bilit in Ihrli irk 
tointiiunKinioni*iaifki piAiHoni Kr 
««ni tkvrk)|HiKiitt ut iht OMigrriikHial 
hraniiat indkair ihai NHh itibi'CMnmiiirrt 
iMiikt ayicc on ihoK caifkt |>fovitions 
nHXf rapKliy lhaii on ihr bioadraai imt- 
potal) of RrpiCK"'**'^* (ii>k1>ifaiei aiul 
Vaii IVci^n 1'hii ix>uld rnrati Kiwiiatr 
{MUM^ of i1h>k vaitki piovitKxti wiih 
ifx iikni luiHMft of ovri-ihr-aU bfoail- 
iMtni who would in'Civr Ihdr ikirguU 
loty divHkiKl pkvrnKal ovri ihr ur\i frw 
yrait fiwn ihr F C 

Mranvkhik. publkr tntncif advivaici 
pittiil iMii ihai Ihr aipwavcs air mil Ihr air 
Ilnc« and lhat ihr K>phiiiKaicd tiifuiiiia 
iK>n liciwiHki ciraird hy ihr irkcomniu 
ntcatKMi) aiAitl* uiHln rMtling Ckivrrn 
ni^iii irgnUiion caniioi hr <:oiii|uiird io 
iIk intrr\iMir iiuiklng hHiuiiiy DrfrguU- 
hon of bioaikatiiiii and lrkoi>iiiiitunka- 
iiont would hr a qnahiailvrly diffcirnt 
ttrp fu< Ihr t otigrcu lo lakr. ihry tay 
They afr alarmM al ihr appairni ha\<r to 
avaci luch itniwitani kgltUiton 



*Kvcn If one concedes the validity of the F.C.C. 
and N*.A.B. data, the question of news quality 
remains. . . . How will profit Incentives 
he Insulated from editorial Judgment on content? 
One can envision radio news that would make 
some of our . . . supermarket weeklies look sedate* 



l^ioptisaU in all ihire bl|0fo ikirfttlaie 
irk\'ontiounKatloni caittrii ihmc 
triH^ut qiirttuint foi t-ontitinrit Will de- 
irtnlaiicHi^rally hicirur iiinipclllk)n iti 
hrocl]j oi.>mutnrii. ot wtll ihr laigmtab- 
luhrtl lUTkn (A T A1 . 1 T T ami RCA) 
n«r thru rfltHntoui ic\ hnkal and flnaniial 
icwHircn ID domlnair ihr iirw fkMi ihry 
wouki hr alldw^cif lo ailri aiHl ihricby 
kavc I'nniiimcfi ai ihe niru-y uf a frw gl- 
aiti iH^tAktinrrairs? lEow will conutrtlttve 
lain affrci ihr availabtllly of rxUlIng and 
tKw ciifiiinunkatlony Kivket foi Ihf 
|HH>i, tmall bitilncttci and nonpioflt 



l^xniiiWr branch Acilvtiy in ihr vom> 
iiinnkatioiu fkkl hu also brtii iiotc-bul 
noi -nrwtwoiihy In rcccnl nionthi, 
MrAfY (ktki. head of ihr National Trk- 
aHninunkalloni lnfoin%^ik>n Adminlt- 
iiMiionfN T.I A ), hat been leccM^mriH]- 
ing ihAi Ihr F.CC. drfefulaie ladk). 
change ihr ckclfomtf netk "ipAdn|" of 
rudk) ilalloni to peimtl iiKKe chan 
tteU and a general rea|>piAlial of thcoilif- 
!ng lomniuhkailoni frgultioiy ittucture, 
The lecenily ciraled N T I. A. •ervci ai 
thr Pieskknl'i iHlncliMl advlicf on lek- 
I'iiiiiniiinuatloni polkk* aitd legulation. 
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Ml ixtki u 111 (ilti tMi^i^infiii *ivl 
I iMiuitiMion N«ii(t fiff rc«U ih« h i i" 
Ji>r\it'i w,«k. II mhiUmI 

ICvhltOlilgKAl llllMtVHiUIII 4IU| lllflctl JiVCI 

Uty •>( vft\W€ and ri^Kiiii of c«|Mruinii 
• lit liitt«ik4\tiitg Hu chnnf i«i i«\^fii |Hih 
(k «|^-«\hcft rtai brcu ilui n n inipuidhk 
i»i gci bio44kAiirit III woikV^AMiu ihcn 
iniri«vi> I he iititi krtpl«i« t»iiv« of v »iit 

(KIOit.il ih4l v^tiukl IIOMIIAlly iHtxIlKC .11 

» fivily. 4ii«t u». urcalci liccvltHii lU r «|Hn 
\itMi. liAvc lyfxi\ bii.JIcil the |hi1iik«0I> 
tiiiiratl«ii, 4iiil timatiy iiIcaltiiK miiiiIcihy' 
o| ilic I C < on 4 piihtK iiilrir«i «itiiid 
«itl III hi(>«ikAtiri MitKe ih*i It IkHli 
vat«i( "I tiaiiiltviv ct|iir(iuui Ami 4ibi 
itt(i> in ('oiiiiiuitiiiii inif(pfci«ih>ii 

Ml lifiki't iliciii \\ 4 vunnut bkiiit of 
liAltr ptihUval IC4lt\lll AiiJ vyilKMili Ullli 
»lf 1 1 1 c«|^|lciivc 4 f01lli« luir 
•iiciiiiHci . he II A ell 4>««tr Ml ifw C i>iiiiiii( 
%ton'\ hi»ii>iiy iriulciuv i»i mim*^ ihc 
«i«lir% ol t.hc trkphttiir «ittt hut»ik AAiiiig 
iiitl«i«iiic« uiiipiv b<\auK iliow liijutliirt 
hN*rf)iirmivr. day iii day vuiiiAii *iih ii 
He i« \c\\ iradv III Mliim iliai Jhr ^ I C . 
cvf II HI il« heljf I imiiiicnu, h*^ vimiuiciit 
Iv vifHcvl iifH drvckipiociili III biiVMk.aAi 
liig 4iid irlcvtitiiinuiut aiiniK fiimi ihe ct o 
ii.uiii. i><'i%i><Mivr ,>| (^vMtilithcvi 4iid rii 
licii.ltc.l iii{ric\j« 




In hi'i f«\cui «ialriiiriiit! Mi Ci^iki atM> • 
init>IfrillY ciiuair« ih« «iKve^« ni (giiliiir ai 
ihr irKitlatnry »vitcih vnih h»i* nmth 
\hAn((> u rfrcLicd ihiniigh hhgalhiii tii of 
Hvial CaiiiiiimxHi nitrivciition He \ctm\ 
lo iIIkxhiiii^kH rrgiiUtiiry a«.iiviiv ^ly 
bioailiAV«f« «» 'h< ft^t of the ihimt of 
l^i^tibk r C I" triulaitiHi nf i.xium man 
vUinl dlfiMli\r« Mr aini iluniiiw ih* 
huiidirOi of KKatvHxuiiuinily hKiattciutcT 
aaitcitifnu ixivatcly «iMvttJ at In tht 
l>iti«dcM4 c\«n«um<t nitivriiiciit ria ihal 
dairt Horn ihc tair I Thai «a'b*fan 
wh«n iht OfJkr of t iMiimgiiKaiioti of ihc 
Uiittrd (YiuKh'ol iTiMil wiw i^\J Si* 
C uuii of Ap(xal\ itnUKiii ihai amiunMn 



«rfc pAfiK^ in inlrrrti" in leguiAtiiy 
pi»K«Jinj|i Thai colttkd ih«ni to nk |ir 
iiliiMii lo deny tK«nM iriwwal fe«i«M>«ii «>( 
h*iiaika»i lK«ft»*« who «l)fanily fAikti lo 
tctvr ihr pubtK mtcicd rhii nghl hooM 
be ukcii away ht \\h OokUain and Van 
l>rcilinbitU l(ihiv»frdi(. Mi Ikiki aiul 
hi) N I I A amKiaict wouM hkc lo \c< 
muttf rrfnlivr puhiK pariiuimiKin in 
y I ( lukntaking a^iiviiici a<i«l (v«ii ir 
inibiii«ciiicni of ihc ixwu iiiucn gioiipi 
iiKUi h\ t^ilKipaiiuh til ih«ii^ pioixrd 
nia« He >*ooid *tji.i aki (J^ publk *!»«n n 
*omc» M ihc ni«i»l clfr^lUc nicani at ai 
icMiiig viiutcn iighii: Hi|(l«'nitioii in ii 
^(HMiig ii^vxcrdin^i. 

y >il May a ih« F C L' anii<iuiK(-«l lu «ii 
lennon liv dctcguJaic ihc iia<loir« 8.4(XI 
f«dM» uaiioiu t><| Ihc baMi ol nail ic 
\Hui\ of Ihc pUii\ ami {HtiKy offW. 
He r CYiainnaii C haik« hciii« lakl thai 
» .a>* hM| been ina^k fiH "the (iiekiincn 
.»! iviii iiiki ■ Ml heim'» Maicinciii ic 
Ikvi* 4 iiudt^hy F 1 ( t\(inoiiihti ihal 
ihcie t.( n»i»ixxxl hx ladto ilatiuni lo 
here i»i pict«fii C'l'miniiuHin icfuiaixmi 
thai leiiuiic a niiiiiDiuni of bioatkaii imic 
"in i>cuTnn Id he >cl aitdc by AM iialiuni 
tni,iicw« «iid trthci itojicntciiaiinncnl |Vio 
piianiiniiig i-M itaiioiii mmi >ci aiiik a 
niniiiiitiiii ot ft iKiccui Aivoidliig lo ihc 
f K I' iiair. iiKiii «unoiu In Uigc iiiai 
Veil c«t.Tcil ihosc (KK-cnlM" 

rtic Inironi Knmit of the [hiToni 
C olumhia Suivey of BiomIi'mi louinat 
i*m, puhhihttl in Apiil, |iainis anoihei 
p|«lo^c Th« itiHUi aneii Ihc 1^77 711 
bioavkaAi Vruoii Fewei lhaiyhall ihe na ' 
iitiirv imJhi iialiiin« hilcd »cw« diitMioi^^ 
oniticii iiayKiJl*, «.xoiiling lo ihe iiiivcy, 
WHKh n b«4cO on iiafT icsearih ami it 
\Miti\ iuMu iiuHc ihaii W hitMikait niai 
kei re^)Hiniienl\ aiioii Ihc aiuiiliy KaJto, 
«ic*v Ihc KiK>ii «yt. ii itlaml to iiaiinn 
tiuinai t-M KKk «iaiuiin have alimiM nn 
iiewt Ihcii ncwi d^iiinenii Lnniiit nf 
one oi i*i» |)crY0iii. and iheic ii nnmniid 
nnie and cffoit «pcni on >tewi |ire(i«ra 
iH>n Ihe pnpham ii dn nui.*k and foni 
I* on w-ca 
wtlicin &i 

tuiinW. ioiv-4i> %iaih)iu tiy lo iiiake iirw» a 
lntl^ in iiK!iKTii>ml aikl einpha.U/c m:\ and 
vH'ikivc. MoiIvwi>rt*J BtHkip aiKl police 
new* T"hc rcfxHi cofk;1iiik«; " Jr«{i4te 
*ivine biighi moinenii . ihe «iiuaihin in 
ladio dcKithcil hy DnPoni C ohimbta 
v-txienpondcnii wai tioi heariening Few" 
iciHMtcd any tmpiovtmcni in qualily. «cv 
ffal i>i«cil a ^xmifikmiiu decline " 



incfLial fki*, as i! won w^:alkJ bcauitftil 
niiuK uvt ixHinliy wHicin iiaikHii High 



tven il tinc i-iiiH<^k« lh« t^tiy 6r the 
»• r C and NAB \laJa. ihc ^uctltoii of 
ncwi i^oaliiy icu^tftiu If nvaikfti^^ 
vxHniwHtKMi and laiing (hmiiIi aic ui be ihc 
i4>ui Ihal bnngi ni ni«iic ncwi, h<m will 
|ii«ini •ii«<iii|yfi he iiiiiiUicd Uotn c^tiimt 
ai )«i(igniciil on , onleni? (>|K lan cnvUkNl 
ra^lxi iicw« Ihal wniikl make lotiK of out 
nnifc tcn%aiK>iiaI «n|Krniaikri WMkIki 
Kxjk ictUie by nxiipanuin iu:«inunictik 
imxkli ihai pirtlm "iiew\ fKiw'; ihouM 
niake \i« a« waiy ai Ihow Ihal iniKak iiUl 
ed the laic of iiillaiion ihn yMi 

taiiier ihit ipimg. Whiir Ifoiit^ waicb- 
ei» lucvtcd >MjOngly (hal l>ie«kki\l ( aiiei 
« ifrai going lo 4;iKloiw ladk) (kfrguUiton in 
hu«|>rr\hioihcN A H i annual v-oi«-«n 
iKin IniiCMl, Ihc I'lokkni fkw lo 0*\Ut 
on Maiih 25 wiih K (. ( C^ainnan PetiU 
•ihI leiieiaicd hli AdniiniiifaikHri gen 
etal r«Hiimihncni lo deicgulaUon mx a 
inrantof iiiniulaimg<\(inofnK giowih In 
icilHintc lo a bioadcaiici'i gueitton 
aUmi gifiniing lekviiinn and ladki Vutt 
Aniendnicni itghii iwuy with pilnt jour 
iialiini by lenioviiig rai|ncai and piilitkal 
equal iinieiet)uiienicnti, I'lOKkiK Ctiicf 
wid ibc miie» involved weic "iwupkn'* 
and thai he didn'l think tlaii«mi woukl be 
accoidfd Ihal iiaini Now ii vcrm% ihc 
t (. C 11 irady to do ihc foh <\iniiiiU 
Mill) aciton «.-oukl inggcf a rooii leti 

I'oktK-^ It iii>i iiiily Ihc ail of Ihc |h>u| 
bk. II li Ihe aii of doing ihe nfc«suiy 
Hung when ii beioniei e}i|>e<ikfii and p*o- 
piitoin to do «i. A Ikfnocraik Admtnti 
nation h««i by doineilk ctrononiW p*ob- 
knii. and Kn«jng tmnoii in Ihc alwayi 
irMkii eaith of ihe liadiikMial OcnioiTai 
K- i'aity «.valiik>n, niay uck to pefiuade a 
Demociaik- Congicii m iht K C C ihai 
now h Ihc Kvcpiabk iinie lo entiuil the 
fuiuir of (Mir InfoiinaikNi iyitem lo the 
hcneflceni biccxei of ihc wme corporate 
inaikeiplace whcie the windfall pioflti in ^ 
oil and gainlin* now Ik. poIiik«l and 
eviinoniK |iowei of Ihe ci>nimuiiicaik)ni 
indiiiiiiei II eiii>|mnus Whote««k deretu 
laik>n I'liuld make ihenT ungovcfiubte 
Ihe Tevei lo iteiegulaie aruJ the cuikKii 
latk of iiiieiesi in li by ihe newi ntcdia 
ihonid nof he allowed lo obKuir what li 
at iiake fm ihc public in ihev complex 
ixtuty It it more than |>eanult. 
, tUonakU . Mallhcwi.S J ■. 
th* I'iunmunKviions xhparimtni of (-'ord- ^ 
ham IfnhvrMiy, Rronx Af Y Hf is cur- 
rtntly on m.tKkmK travr end a working 
with the 0/fh>e of Ciwnmunk^tton qfihr 
UnHnf Chun h oj Chrtxt in Nfw Yiuk ')* 
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COMPETITION: A FAILURE 
^TO COMMUNICATE* 

■» G. Hamilton Loeb^ 

* 

I * Introduction 

II. Tun Law of Communications Regulation: The Genesis. 

OF THE Communications Act of 1934...... ^ 

A Federal Regulation Prior to !934\. 5 

1 The Mann-Elkins Act: ...:....'>. 6 

2 The Transportation (Esch-Cummins) Act of 1920 9 

3 . The Willis-Graham Act '2 

B. The'Communications Actof 1934 

I Development of the Communications Act 16 ■ 

"2. The Telecommunications Provisiohs of the Act 20 

III . The Orthodox View. Creation of a New Regulator 22 

A . The Legislati ve History 23 

B The Policy of the Act .' . . • • • 26 

IV. , "True Faith" and the 1934 Milieu ^ 30 

A.' The New Model 

B The Legal Basis for the New Model 33 

1. Section I : The Service-To-All Clause : 34 

(a) The background of the service-to-all clause 35 

(b) Exploring the meaning of "service-to-all" 38 

♦U. lUxillto.. L(H>1. I.. Uuko I>«w Journnl, vol. 1078. M.r. = ^T?*; C«W'{f " ^^^^^ 

by Duke Law Journal. Duke lliilvernlty Sebool of iJiw. Durham, N.C. 27706. Keprlnted 
with |ifriiil8sli>ii. OrlKlmilly iiubllshcil iit 1U7S iMiko l-.J. 1. 



lUrvnnl Progriim on lufoniuitlott KcuourteB I c 
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-I iNTRODU^TfQIsf 

, Beginning in the late, 1960's with the Canerfone' and Micrgwave 
Communications, /nc. ? decisions, the Federal Communicayons Commis- 
sioii (FCC) launched what has been' described as a refqrmuiation of telecom- 
munications rcgulatiort.J By mandating the interconnection of independently 
- priHluc^d peripheral eqqipment an^ by permitting specialized common ear- 
ners to compete with the AT&T long lines for intercity private line business/ 
the Commission signalled a reorientation of the FCC's ttgulatory polipy 
iQSft^ard introducing' new competition into the telecommunications market. It 
has hctn the FCC s view in these and subsequent proceeding's that the public 
mterest woiild best be served by opening the door to new providers of 
communications services. With som e notable limitations/ it has pursued . 

nJ. .""k"'^"'* Meswge Toll Telephone Service. 13 F.C.C.2d 420 

™ i !" I ATAT sought .0 prohib., by tariffs the use of a private y 

manufactured dev.ce wh.ch connected the telephone land line system with mobile radio sy 
tenu ATAT contended that m v.ew of i.s ' responsibility to establish, opcrite andin{,rove the 
telephone system, they „,ust have absolute control over the quality. in,talIatio<^d maint«, 
Ranee of all pa". of the system." «. „ 42f The Commission held the imposition of theTari fs 
.0 bo unreasonable, d.scr.m.natory and unlawful in that ATAT had made "no adequate showim, 
that nonharmful .nterconnection must be prohibi,ed|n order to permit the telephone coZZ 
.0 curry out .ts system re^pons.b.lu.es. • Id. at 424. lie Commission further held that the tS 
H«d been unreasonable, unlawful a«l discriminatory since .htir inception anlJ ordered ha^^^^^ 
be stricken and given no further effect Id. ' ■ 

2. Applications of Microwave Communications. Inc. (MCI), 18 F C C 2d 95^ fi<MO> 
r,consid*raUond.nUd 2lPX^C.2d 190(1970). I„ the MC/ decision, application was made by a 
smaH corporation to the FCC for permits to establish a microwave radio service for small 
busines, '"(eroffice and mterplan. communications. Although such service wa. already pro- 
vKled by the established carriers, the proposed system would provide lower rates by means of 
party lines and half-time use. The FCC. acknowledging ,hat U was "a cLT^L^' 
nonetheless approved the application after concluding that there was a need for the system that 
It would be technically feasible, efficient and reliable, and that the firm providing L se;vice 
was financially qualified to construct and operate the service Id 

. The Wp decision was expanded by the Commission's recognition of a general category of 
*peciali«d common carrier^" providing private line services and facilities. Establishmoni of 
Policies and Procedures for Consideration 6f Applications to Provide Specialized Common 
Carrier Services in the Domestic Public Poirit-tD.Point Microwave Radio Service 29 F C C'd 
870. aff dsMb nom. Washington Util. ATransp. Comm'n v. FCC. 513 F 2d i 142 (9th Cir ) 
rf^/l/>«y. 423 U S 836(1976). • ■ ''»M»in v,ir.,. cm. 

nn ' 0 / • Rttilotiort of Dom*uic Comput,rCommunications: A 

Comptliiiif Rtforptahon, 22 Buffalo L. Rev. 947. 962-84 (1973). 

4. Stt. t.g . MCI Telecommunications Corp.. 60 F.C.e.2d 23 (1976). rtv'dMub nom MCI 
Telecommunications Corp. v. FCC. 561 F.2d 365 (D.C. CIr. 1977). art. dtni,d,nS. C«. 781 



this policy HinCc 1968. much lo the disnmy of sonic established tictors in the 
ttMeopOinumications fielcl.; . 

This comj>ctiuve rcfdrmulation has been in large pan a response to^he 

icrnteni takinjt place in the conimunic|itiorts (equipment market ' With •in- 
^casing national protyx^rijy and the explosion in telecommunications tech;^ 
nology 4hat has o^^currod sioct? World War H, new and more sophisticated 
opportuhities huve >Ki)>en for/.9vcomm(Htating the nevHU of the familiar 
mouth-tO'-ear forms of communication Further^rion:, a new ranjjc of 
cupucitie.s in data proce5>ying .<m<j, computer technology has miilliplicd the' 
po^tjibililies' for rmacbine-to-ma<;hinc comnuiWat New forms of 
comj\)Uni<;ntions sitrvice's have grown around these technologies. In turn, 
lhe,stf new ,*«rvic^s and tc6hnologics have .begun to merge with dynamic 
technical and service devclopnients, in the bfoadcasting and computer atenas 
tlo pro(liK.c an intcgcalc;<^ galaxy, of ' Vompunicatlons" funcJtipns,^ and it has 
fallen t^ thc FCC^ to develop regulatory jx)licie^ to deal with this regrouping. 
Piirt of the Vommission^s response has been to op6n to competition those 
segments of the cpknpunications market that fall withiit its jurisditlion. 

the CtVm0iij^!i»6n has developed this competitive policy by analyzing 
Ihe poSHibilities^or striHrturing thc^iew options and coivscquchccs created by 
the |x>st*-WQrld. War H telecommunications (crment. and it has been for the 
most part the peVenniar political question of ''who^cts w'hat, when '^ which 
has- mforuKd ihLs anaTysis However, as with all regulatory actions by 
administrative agencies, this edifice of poUcy rests on a legal base. In the 

5 T\t extent to >vhich the new policy tl,>ward conVp<,iition stems from changes in the 
Commiision's composition or (torn political influences is beyond the scope of this Article. 
HDwevcr. the FCC's course in this ar^* has been faiHy steady unt)er,both Dcihocrulic and 
RepubHican appointees and does not appear to be \ht product of one ^r- Another partisan 
philosophy • ^ ' 

6. Tte term was coined by Anlhony G. Oeltinger In Cotripunicatlotu and the National 
Dfcition- faking Frx>cfss, in Computers. CommunVatio^js. and thk I^jbi ic Interkst 74-1 13 
, (M Ofeenbcrter ed 1971). 5^* also Berman A Oeti^'ng^r. Changin^i Functions and Facit'ities: 
Thf Pontics of Information Resonhts. 28 Fed. Com. BJ. 527; 247-48 (1976): Alfred K^hn. then 
Chairman of tJ^e New York Piiblic Service Commission, noted: " Jhe overwhelmingly signifi^ 
cant consideration ahout the future organization of telecommunications,- so f>r fis I can'^see. is 
ifie fact that its evolving technology is thoroughly dempl^<hing the valitlity of the boundary lines 
we have been drawing across th* face of 1h* industry.*' Heatings Btfi>rt^ the SUhiromm. on 
Communications of the Senate Comm: on Commerce, 95th Cong.. 1st Seis/(I977), refirinted in 
ne Great Telephone Debate 72-76. This merger of technologies K«? occurred in one form or 
another throughout the history of modern telecommunicalions; the <iomputer-comnmnications 
merger is only the latest manifesiation. For example, even ai the time the Communicatibns i\ct 
of 1934 was passed, the process of technological merger was apparent, as can be seen jn the 
remarks of Rep. Memtt on the House floor during debate on the Act: '*lt developed as the 
hearings [on thejegislation) went on that'by reason of Improvements and inventions and ffte 
mechanical part of the service, telephone and telegraph and radio are becoming more and more 
interconnected, so that it is hardly possible to regulate one without regulatini^ the other,** 78 
CONO Rhc. I0M6 (1934) ♦ 

7 H l.AsiwEi.i.. Politics— Who Gets What. When. How (l936). 
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«elec«1riiniurticacio^s afta. chat legafbase is ch> CoinmunicaJions Act of 
1934." Ahhough ^hc Communicacions Act historically has presented few 
• diff.cult qucs't4tons'of laW that Q?ighijimit the range of policy Options optfti to 
the Commission in structurfng compthiications in*ifkcts.» .parties stacking 
the prtKompetition decisions have aritiied that there arc sfXicific jwlicy 
directives in the Communications Act barring the. FCC from acting- in a 
maimer th&t promotes competition, at least in the poriplicral equipment and 
specialized common carrier fields. '"The contention is that there are limits of 
law imposed on the policy discretion of the FCC. 

' This ^rticic will examine these xfiiestions abt)ut the gove/rtng law o 
telecommunications and compunicatioiis.'.' Part I! describes the devr 
opment of telecommunications regulation from the invention of th<; te 
phone in 1876 through the enactment oT the Communications Act6( 193 
((.Kusiiig on the evolution of the federal regulatory structure and the substan- 
tive law which it has applied. Beginning with^this tasic historical 
framework. Parts III and IV undertake to outline ant! then analyze the t*wo 
principal competing views regarding the mandate of the Communications 
Act toward the telecommunications market structure. Part III discusses the 
prevailing view that the FCC is free to exercise an esseptially boundless 
discretion m overseeing telcc6nimunications developments. Part IV ex- 
plores a novel interpretation of the Act. advanced with increasing frequency 
by the established carriers and state regulators, which identifies provisions 
in the statute that would bar the FCC from permitting competition which 
, threatens duplication of. or economic or technical harm to. the services and 
^ facilities of the monopoly shttfcd by>T&T and the independent telephone 
carriers. Part V then^draws conclusions about the.sc two alternatives. sugT 
^ \. 

•8 47 u s e 5 I5J (19-^0) (originally enaciei) as Act (jf June 19, 19.14, P,ib L.Mo 416 ch 
6.^2. 48 Slal. 1064). ' 

9 , St*, e g . FCC V RCA Communicaltons, Int;.. 346 U.S. 86, 93 (I9.'!1) (FCC s broiid 
powers lover communications not limited by federal procompctltion laws) 

10,. See text accompanying notes 1491250 infm. Domtstic Common Carrier Regulation 
Heanngs on H R 7047 Before the Subcomm. on Communications of the House Comm on ' 
dnteruat* and Foreign Commerce. 94th Cong., 1st Sess. ( 1 97.V)-f statement of Eugene V Rostow 
^M^ D, ^"^ ■^««>«^'«<'"" °f Regulatory and Utility Commission- 

ers (NARUC) at ?).41. Washington Util. A Transp. Comm. v. FCC. 513 F 2d 1 142 (9th Cir 
1975), ctit denied. 423 U.S. 836 (1976). • ' ■ i^in ^.lr. 

The attack on \he procompetition policy is taking place in Congress as well as in the courts. 
See House Panel Considers Major 'Overhaul of 1934 Communications Act. 35 Cono. Q. 1 1 1 3 
(June 4. 1977). Compart Consumer Communications Reform A(ii of 1977, H R 8 H R 513 
95th Cong., tst Sess (1977) (designed to undo the Cart*//on*-MC/ line of cases) wlA H R Res 
285. 95th Cong., 1st Sesi. (1977) ^expressing congressional approval of the procompetition 
developments). ^ ^' ' 

II In dealing with the new competition doctrine, it is important to keep in mind the 
distinction between law and policy. The question«at issue here is not which *oice among 
available policies might optimize the structure and performance of the communications indus- 
try, but what limits on the range otf those choices are imposed on the FCC by the terms of the 
Communications Act itself. . - ' 



gestiiig lhal the i^inglc rclitibic lesson lo be learned from studying the 
Comnuinicaiions Act is that Congress has faHed to provide any useful 
guidjiince to regulators and courts faced with the critical job of killocaiing 
opportunities in a fluid, rapidly evolving compunications ^environment 

II. Till Law or CX^^imi nications kr.ciUi.Ariori; Tut- GiNrsis or 
- ' rMh Communications Ac:r oi- J 934 

Assessing ^e innHicalions-of the Comnnmicaiions Act with respect to 
competition in the telecommunications $rca is not easy. The Act is remark- 
able for its non -siKcificityJ' and even the regulatory scheme for wire 
commut)»calions. which is laid out. in more detail than that for broadcasting, 
provides no immediate answers to the problem It is only by interpreting the 
legislative history and consuming the statutory language that the national 
policy for telecommunications set forth by Congress in 1934 can be discern- 
ed Although this process of historical interpretation can be haphazard, the 
task is nonetheless centraHn determining whether the FCC is authorized lo 
act as it has in the |xilicy -making sphere. The prcdominaol view of the Act is 
that it was intended simpfy to centralize scattered regulatory authorities over 
portions of the communications industry in one body, the FCC, without 
significantly altering the substantive law or the established ixilicics created 
under predecessor statutes Under this interpretation, the Act must b? seen 
as mostly form and not su^siancf, and the legislative enactments prior to 
1934 from which it was comptrsed become critical for deciding what policy 
was to be carried forward by the^neV Commission wh^^n it assumed jwwer in 
^ 1934. ^ 

A* Federal Regulation Prior to 1934. ^ ^ 

' }\\r the first seventeen years following the invention of the telephone in 
1876, the Bell company monopoly on telephone service was protected under 
the patent laws WhCn those patents expired in 1893-94, a new group of 
independent competitors, now free to make use of^ telephone technology, 
gave birth to a'periixl of intense competition in local telephone services. 
This resulted in a massive increase in the number of telephones' in service 
and brought the independents within close range of the Bell companies in 
total connections ^5 Within a decade of the expiration of the patents, AT&T 
began to use its superior financial and geographic resources lo take over a 
large number o( competitors 5>nd to make the going difficult for the rest by 

\2 S9^, . IV B Sc MWAHT/. Tm rAf)N()Mic Rioui ation (U Businkss and Industry 
2U4 I . JAhhF. Jiinii lAi O^NiKOi in Administration A<,n^ioN 49 (1965). 

13 v Sec leM accompanying noies 110-48 /rt/rd 

14 For ihc faM inahng hisiory of ihc invention of Ihc iclephonfc and Ihc complex paicni 
liiiganon u cngenderctl. ncc Noic. Thf Law and tht TeUphoM. 50 Am. L. Rev. 425 (1916). 

15 Gahcl. Tht EaHy Compflitivtll^ in TtUphune Communication, im'l920. 34 Law A 
CoNUMP. PR(TH )40. 455 (1969) ffv^'' 



refusmg Co connect indcpcndcn.s ,nu/i,s local and long-djLstancr lirtcs 
VKc expanded^ I, wa.s no, unlH ,hc Justice Department under Prfsiden, 

or^ c^^^^^^^^^^^ 'T'l ^■«'"P«^'i«i^4>criod. com„u.nica„on 

scrv.cc rcmauicd .prac.lcaUy unregulated by federal au.hority. 

r r/i*- Mamt-FAkins Act' Conm.unicaiions services w^e first 
brought under federal regulatory supervision by the Mann-Elkins Act oi 
1910. wh.ch gave .he In.erstate Commerce Commission (ICC) jurisdiction 

''''''''' "'^'^^^^P^- -^Phone. and c^ 
companies The Ac. provided to pities aggrieved by rates charged for 

rr;r t """^ .he right co-nplam ?o the ICC. which then could 
mvestiga e and. upon concluding thai 4he ra.es were -unjust" and •'un- 
reasonable, declare the charge unlawful.^.this incorporation of communi- 
st ^^olv'^'T' "h" '^^ waraccomplished by a 
sparsely explamed Jidd.t.on .o an act desiftfied to reguMte sleeping car 
compan.es and o.her transportation carriers, thereby scttL^g the .one for 'he 
regulation of com.nunications services .hat lasted until the New D^al 

casual'^'T^r'" ^^""^ '^e record almost 

casual. The principal provisions of the Mann-Elkins Act, designed to re- 

elecL'^'e" m'k'':'"''"" ''^'"'''^ °" "'^'^'^ Tafi had been 

elected, established a special Commerce Court for handling ICC appeals 

r1"" nt he S '"^.'^^ railroads.- Neither the Hout 

Report nor the Senate Report^^ that accom panied the respective versions of 

n..„. ,„d ATAT known us ihc Kin„bury Commiimcni. di,cu„cd in noic, iU, 
era engaged in a roundabout form of regul.iion by usina the four.,,n.h T 

'8 CommerceCour.(Mann-Elkin,)Ac(.Pub.L.No.21«.ch.309.| 7 36 Sl.i 344(1910) ^ 

21 H.R. Rep. No. 923.61st Cong.. 2d Se»». I (1910) 
^ 22 See ihej|6i,cuHion of ihe M.nn-Elkin, Ac. in 11 B. Schwartz, supn, nole 12. at 1007- 

23. H.R. Rfep. No, W3, note 21. 

24. S. Rbp. No. .133. 61m Cong.: 2d Sejs. (1910). 



lhe*bill*to the fJoor in each chiimbci contained any refcrt^nce ut all to 
telephone qr telegraph, aiu! no proi>osal to consider tcjecominiinieiitions 
tech*u>lo^,had been made duru^g cominittee hcarings7^ij|||he first mention 
ur the rectnd of regulation of 'telecommunications services did not occur 
until mid way through the House-debate on the railroad bill, when an 
amc^tidmem was offered to include ' telegraph and telephone companies" 
wiiliin the definition of me common carriers to be reguhucd by the Interstate 
Commerce Act ''^Jts sponsor argued only that Mhcre is no rca^riwh^ these 
great instrumentahiies of commence sluViId not . . be put within the 
provisions of the interstate commei^cc tict"^"^ and that ^*these necessary 
insliumentaliMes which the ciii/ens have to use. which are monoiK>lies in 
their particular lines of bitsines.s fshould] be required (o make reasonable 
charges* at no point ^eic any specific abuses cited in the House coiv 
sid^ration of the amendment. Even Chairman Mann agreed that regulation 
of telephone and telegraph was ^desirable/^^*^ although he argued strenu- 
ously against ihe amelulmenl being grafted onto tht^ailroad-oriented bill 
atuending'lhe Inierslate Commerce Act/^ Despite Mann\s opposition, the 
amendment was passed with relative ease after a short debate.^* 

The same procedure was followed, with a deceptive twist, during 
Senate consideration of the Mann-Elkirts Act, Again, after no consideration 
of telephone and telegraph issues by the committee that reported the bill, the 
**Dixon amendment" was offered to bring *Melegraph. telephone, and cable 
compajiics" within the jurisdiction of the Interstate Commerce Commis- 
sion " Its six)nsV misinforming the Senate that a similar provision had 

* ' t 

■ ■ — ■ — ? - 

CoNv, RFC ^534 )5 (1*>10) (remarks of Rep. Townscml). 
Cong Rrc m3 (1910)' (teniark;! of Rep. BarllcU) 

Other supper icri of the ftmendmciil were hardly more specific, Stg id. 5534 
(rem«Hk% o( Rep. DiKicrwtHHi) (' {Wle camiol affoi;d 10 (urn our l>acks on (the amendment] and 
refuse to bring the great telegraph and telephone lines in this country wilhift the terms of the 
interstate comiliercc act. so that they may b« properly and fairly regulated in the inierest of the 
great comencrcial hfe of ihe Nation"): id. 5536 (remarks of Rep. Fitzgeral<l) ("[Tlhcrc » » 
pcrsiMent. a Mrong. and a reaspnalilc demand throughout the country for some proper supervi- 
sion of telegraph and telephone companies"); /(/..(remarks of Rep. Hobson) (''To leave them 
unregulated is to leave private corptuations with Ihe power to tax the people s\ will . . , . The 
whole d^ain of the distributing system in a great organism like, a nation should be brought 
under the control of the'* regulating system— the Government**). 
29. Id. 5VU (remarks of Rep Mann). 

30 "(Hjow ridiculous it is to stick into the [bill] something which has nothing to do with 
either passengers or property. Ii amounts to nothing. It is an advertisement only of ouf own 
incompetency, of our incapacity for legislation.'* Id. 

U Id ?5)7, The Un^i House vote was 109-76. 

^2 The original version of the amendment, spt)nsorcd by Senator Dixon, ran over nine 
pages, although it did nothing more than reenact section I of the Interstate Commerce Act and 
add tclephoire. telegraph and cable companies to its purview. This caused some constematkJn 
among Senators who were being forced to vote on such a lengthy measure without htvingtinM 
to consider it. and a motion to table ^hc Dixon amendment was made but defeated, 22-37. 




, been reixTtcd i.nanin,ously by , he House Cotu^iucc aiid that it had passed 
the H.nise w.thoiu a division vote, echoed .he generahzrd reasoning used in 
.s«ppc>rl of the amendinenl in the House: -the interstate telegra,ft a,ul 
elephone companies arc ab.>ul the oftly remaining piibhc service corpora- 
lons engaged m interstate commerce that are not under the control of the 
Interstate Commerce Commission Again, the tommittcc chairman pre- 
s.dmg ovter the bill argued agamst its adoption, saymg that the problems of 
antmiun.cations should be considered separately and at tnorc length than thr 
D.xon amcndmem provided.^^ However, the amendment passek'by a sub- 
sliuuial^ majority . " * ^ # 

When the conference report'* returned to the Senate, no time was spent 
discussmg the new proposal regulating communications .services. Senator 
fclkms. m explammg the conference report, m.ted that ' [.Jt extends the 
- prmapic of rate legislation wh.ch requires all rates to be just and reasonable 
and free from unjust discrimination to telephone and telegraph companies^as ' 
wel as to carr,frs.-" but the subject was not brought up again and the 
conference measure passed without a roll call 

.ho..M ^^^T."' ''^'^''P^ and'telephone companies 

should be regulated by the federal government had developed by 1910 is not 
clear from the record There was some expression of populist sentiment '« 
some suggestion that rates had been set unfairlv or even predatorily^' and 
s.Mne indication that the proregulatory view that^emerged during the Pro- 
gressive era and first bore fruit in the regulation of interstate railroads was 
chought to apply automatically to communications carriers as well.'«' 

ICC lurudKlioii. which wa> adopted by voice vole fd- 6973-76 companie'. to 

li l'"^'^' °' ^^""^ No Olher Senator spoke in support of the amend- 

Sapt^zinr;; - - -"-^ 

«men!.*!rn."„""'h'"*""""" 'V' "^"•^ ^^''^^^ ^^ich pressure for .he 

Hmendmen. may have come Senator l>i.on inserted a letter from the National Imlepcndent 
elephone Assoc.at.on accus.n, the Bell System of t,einB an • infair coZt^or' an^^" n ' 
outrVou. n.eth.H., of warfare" aga.ns, the mdependenl,. The let, rZ^e^rticui y J 
d.ur„.nn«„on m long-d.s.ance ratevand below-cost prici.,g allegedly praaiceJbV Befl iodrive 
out compeftors. and claimed tha, federal supervision would eliminL^Ze wr^j/s 1) 

W 697^ (remarks of Sf n Elkins) However, after a division vote iadicaliU subslanli.il 

^^^16 S [Xx No 62J. Mst Cong . 2d Ses,..(l9IO). rrprinuj at 43 CoNo, Rpc. 8134.42 

.'7. 4?CoN«, R« 8240 (1910) (remarks of Sen. Elkins). 
W Stt id .3.516 (remarks of Reps. Hobson A Fitzgerald) 

(remlrkf: L^'^ns,""" ''""^ ^"-*-''->^ «^ 

40. Sr, id 3333 (remarks of Rep. B.rtlell); text accompanying m,te 27 One of the 

larger mys.ene, surtoumlmg the Mann-llkins telephone and telegraph ametrfments is the rote 



Perhaps the fact that the coininiinicaiions company amendment to.thc Mann- 
f lkin> Act priXliAced ni> real regulation of telephone and telegraph services 
in the twenty-five years (he ICC had jurisdiction over telephone and tele- 
graph coinpanics^* indicates that, whatever the guiding reasorts may have 
been for extending federal authority .U> comnumications in 1910, no large 
wave o! public seatimcni demanded it. But why the ICC was to regulate the 
pii>viders \if interstate telephoi^c and telegraph services is no more apparent 

' from the congressional consideration of the problem thaiV is the policy that 
.the Couu^wion was (o follow in exercising its supervisory jurisdiction. The 

' nu>M thai can be said is that whatever Congress had established in 1887 as 
the regulatory policy for nineteenth century barge and rail traffic was. after 
1910. to -iiijply lo iclephones ^nd teleg^raphs as well, although this can only 
l)c inferred from the amendment, of the Mann-Elkins Act and not found in 
ai^y expression of the House or Senate as to what the regulatory scWme was 
to be ^ 

: The Transportation (Esch Cummins) Act of 1920, the^ Mann- 
Mlkn^s amendment to the Interstate Commerce Act remained the statutory 
authority for federal regulation of, telecomiinuxications for ten years. In 
1920. while developing legisllition to return the railroads to private own- 
ership froii^ warifme government control, Congress revamped the lntcrsy\te 
Conunerce Act to extend federal regulation of surface traitsportation even 
further through the Transportation (Esch-Cummins) Act of 1920 Z*^ The 

pl;i\cd by AT AT iiml tw Jy namic Prc«dcn(, Theodore Vail. Not long before I9t0, V«il began lo 
ilcfuNc the Bell renijiunce to suic regulation, suggeMing that regulation could work to 

the Iwnefu iiiMeiui of the dcirimenl of ATAT. Sf/ ATAT Annual Rfport 14-18(1907). See 
note 179 iti/ra Although it may appear unlikely that historical proximity between the emer- 
gence of s proregukiiory view and the 1910 amendments Is coincidental, the historical 
evidence i^i 'ilcnt 

41 See text iiccoiDpany ing note\ 82-84 infra 

4: Kor twelve months rn 191819, all wire communications fapililies were taken over by the 
governn^eiu as a war emergency measure. Although managerial control was placed in the 
PostnuiMer (leneral and revenues were diverted to the Treasury, operation of the communica- 
tions s>Mcm renmiaed effectively in the hands of the corpiuale executives of each company, 
and no new regulatory policy emerged. Set Note.' Thf Telegraph Industry: Monopoly or 
Comprnrion. 51 Yai t L J 629. 636 (1942). 

Tho wartime operation of the communications system might well have been an 
initMl Men towards a reasoned national communicatiohs policy. But in fact it was 
merely .i brief, unrelated hiatus in the haphazard accumulation of ad Hoc Icaislation 
nuide to substitute for policy. A few hour* of cursory debate sufficed to hand over to 
the r.xecuiive ;ill the country's facilities for rapid communication. Brief hearings 
followed by even less— as well as less relevant — debate marked the end of the 
e\j>er)ment 

Id Upon return of the conuiuinications companies to private control, telephone and telegraph 
* service reverted lo the regime of-ihe Mann-tlkins amendnwnts. Actof July II, 1919, Ch. 10,41 
St*i! M7 (withdrawing government cohtrol of communications companies). 

4V Transportation (Ksch-Cummins) Act of 1920. Pub. L. No 152, ch. 91, I 400, 41 Slat. 
474 (,imendingAtaim Flkins Act. Pub I.. No. 218. Ch. \ 7. 36 Stat. 544 (1910) (repealed 
1914)) 
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Esch-Ciimnins Act. like the Mahn-Elkins Act. was almost exclusively 
concerned wjth railroad issues; the siatpmeni of the policy of the Act**- refers 

. explicitly to rail and water transportatioo but makes no mention of 
CommuiVications.*' Mowevtr. at least one change— although pcrh4ps only . 
cosmetic—was mad^ by t^e Esch:Cuinmins Act in the statutory language 
relating to'comnumication/s^i^ices. the jurisdiction of the ICC over '-tclc- 
grai>h. Jclephone^. and c^ble cohipanles" was restated to encohipass V(t]hc 

. transmission of mtelligence by wire or wireless?'** ♦ 

There is no discussion in (he officiaf record of this specific change in 
t|ie jurisdictional language. In fagt . the Senate report.*' conference report,** 
and debate on the- Esch-Cutnmins bill madd no mention of communications 
at all Only in the House werclhc problems of communications carriers 
addressed. The original version of the House bill had subjected communica- 
tions companies to the full panoply of regulatory requirements aimed 
primarily at railroad carriers, including the acquisition of a certificate of 
convenience and necessity for extensions and abandonments, aiul a certifi- 
cate (or the issuance of stocks and bonds.*' That part of the propped 
legislation drew heavy opposition in the House hearings^ and was'subsc- # 
quently dropped in the bill reported from the committee. The committee 
made it clear that no Change in the regulatory scheme or the regulatory 
policy previously applied to communications was contemplated,^' and this 

44 Among the siatH policies of ihc Aci wi* the preserv.tion of comj)etition wherever ' 
poMible bJch-Cumm.n!! Act. Pub. L. No. 132. ch. 91. §407. 41 St.t. 48M 1920) (repealed 1934) 
See leKt accompanyin« note 190 i»^/^w. 

4.V -It in^ereby decided to be th^ policy of Con«re», to promote, encourage, and develop 
water iraniportation. lervice. and facilities in connection with the commerce of the United 
State*, and to fo«er and preserve in full vigor both rail and water transportation " Esch- 
Cunmuns Act. Hub. L. No, 152. ch 91. | 300. 41 Stat." 499 (1920) (reOeakd 1934) 

47. S Rfp. No .304. 66th Cong.. 1st S«»». (1919). 

48. H R Rep No 630. 66ih Con«.. 2d Sess. (1920) 

49. H.R Rer. No. 43«", 66ih Cong. . 1st Sess. 1112(1919). 

50 RHmn^of ,h* Railroads to PHvaU Own4nMp. HMrings on H.R. 437S Bt/orw Ih4 Houi* 
Comm. on InuntaU and Forti^n Commtrc*, 66lh Cong.. 1st Sess. (1919); stt t g id 2912 
(statemeM of Edgar Clark on behalf of ICC) ("1 .m not prepared tp say that then is at this time 
any pressing public need for extending the proposed legislation to the iele»raph and telephone 
companies .n the Mme manner and to the extent that il i» proposed to be extended for the ^ 
railroadi and other carrier* a»ide from the telegraph and tidanhone companies' ); id I8IM3 
(statement of F C, Stevens on behalf of Independent TelepMll Association) ("mhe railrowi 
industry ne«;^s fundamental legislation. The telephohe. industry does not. . . . [Sluch a statute 
•« not needed at present for public protection. There has bten no abuse"). The telephony 
carriers did not oppose regulation generally but urged that colmunicailons carriers be give! 
separate consideration and a separate statutory (itfe. St* id. 1785 (statement of F.b. MacKin- » 
non on behalf of Independent Telephone Association) ("The telephone business, . .should be 
given that ikme earnest study, that same careful consideration, that this committee has been 
giving for the past weeks to the railroad problem. Our problem, we say. is not pressiw"); id. 
\m, 1 793-94 ^statement of N.C. Kingsbury on behalf of ATAT). 

31. (Tlhe committee left the control of wire systems practically as it was under the 
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inlcnl was reinforced by ihe (xclusiofi of conummicaiions carriers from the ' 
broail sUiicmeni of ix)licy incorifornttd in the Act." 

G\vcn ilus rcjaiivcly clear iiUcnl noi lo alter exisiingl^rcgulation or. 
iuijre accuraicly, nanregulation of comnuini^ations ca^fjc^ there is no 
Visiitic.uion for reading more than mere cosmenc significance into .the 
resiaiemcni of ICC jufiftdiciion over the 'transmission of intelligence by 
Wire or wireless/ \ Tlie niosi likely reason fpr the change was simply to 
conform the statute to the scope of federal authority over interstate 
communicaiions as delineaicd by ihe Supreme Court in the 1877 decision in 
Pensacola TeUgmph Co, v. Western Union Telegraph Co,^^ Th^ Pensaco- 
la Telegraph case had been alluded to briefly in ihe Mann-FJkins debates by 
proponents ot the Dixon amendment to include telephone and telegraph 
within ICC jurisdiction, V although no attempt had been made then to 
reword the floor ameiidmcni lo incorporate the Cpurt's language. The Esch- 
Cummins change therefore can most reasonably be read as an effort to 
match the legislative an«^ judicial pronouncements in the comfnuni.cations 
area and to extend administrative authority over communications to the full 
reach of Congress' constitutional i>owcrs. By relating the statutory scheme 
for communications regulation to the expansive early definition of federal 
power over communications, the sixty -sixth Congress can be understood to 
have shown in the initial stages of federal comrt^nications regulation that 
the authority of regulatory agencies in the commul^cations field was not to 
be narrowly confined to existing technologies or op«Hioife but wu* to reach 
as wide and deep as "progress" and ''new develoWnts"^^ cwied it. In 

rmcst.ie connncKC .kI pr»or lo Pcilorni COiUrol There wus/«ctically fj^;"""^ ^^f^; 
pkKinK NMih .idiUu! powers (ho wire syMcni; under the con/iission. . "Mj;^"^ "^^l 
thought wise at th.Mune lo comnhcate the^ohltlon of t»/fmlroail question with the ^ 
jxcuTi.ii problems cnnacoied with the rcsnlatlon of wirofsystems. 

M K Rrr Nt> 4^f>. %upni note 4*», at 1 1 / 

^2 Soi" note 4^ .\upru am! accompanying tcx\. / ' . 

U Ihc House coinnnttcc noted that by' 1919 onfy "a half dozen cnseV' involving 

comnnnucat.ons had hccn brought before the tCC. H.R. Rt »v Nm. 456, supra note at 11 . Sec 

text accompanying; notes 82-84 mfra . ^ 

U 9611 S ! I l»"'').l hc Court adopted a broad interpretation of the interstate commerce 

clause ui liijhi i^f ihe changes wrought by the telegraph on postal s'^vicc: 

The pimers ihus granted (by the commerce clause and by the poll office clause) 
are noi .onfuicil to Ihe iMsirumcnlnlitie* of commerce, or the postal ner vice know" 
u^ use when die Cousiitution was ado|yed. but they keep pace with the progress oi Ihe 
coiintiv. and adapt ihcniH^ves to the new developments of lime amd cirCiimMances^ 
The> extoud fiom the horse with its rider to the Hirtge-coach, from the satlinr vessel to 
Ihe sienrtibi> II . from the coach and the steamboat to the railroad, and from the rftilroad 
to the tolegiaph, as these new agencies are successfully b>oughl inio use to meet the 
demands of increasing population and wealth They were intended for Ihe government 
of Ihe business to which the> relate, at all times and under all circumstances. As tl cy 
wcie cniriistcd to the general government for the good of the nation il is not only he 
right, but the duty, of Congress to see to it that intercourse among Stwcs and tw 
triin^miiuon of mtfUif^rnct are not obstructed or unnecessarily encumbered by Moi^ 
legislatiol^ 

W at 9 (emphasis added) ^ ^ 

S5. 4^ CoNii RFr 55^7 (H)l/)) (remarlts of Rejt. Cooper). 
^6 f*fn^(iCoUi TtUphont, 96 U S at 9. ^ 
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this respect, the Esch-Cummins Act was of seminal^pbrtance in the 
evolution of communications regulation, even though it. like the Mann- 
Blkins Act ten years earlier, was passed with little or no consideration of the 
spcciul a^ipccts of the field. 

3. The Wiltis-Grahain Act. In 1921. Congiess expandted federal 
authority over telecommunications by. giving the ICC power to approve or 
disapprove consolidations and mefgers of telephone and telegraph 
companies At the same time, it exempted communications companies from 
the restraints of the antitrust acts once the ICC had determined that a 
proposed consolidation or merger wOuld be "of advantage to the persons to 
whom service is to be rendered and in the public interest."" This realloca- 
tion of federal authority from the courts to the ICC. known as the Willis- 
Graham Act. was the first piece of legislation specifically targeted to the 
new and increasingly complex problems of telecommunications in the twen- 
tieth century and was the first dctiiiled congressional consideration of the 
I communicatians industry. It therefore takes on special importance in the 
legislative history of communications regulation. 

The Esch-Cummins Act had authorized the- ICC to exempt railroads 
from tlfc antimerger laws upon a showing that consolidation of competing 
rail lines would be in the public interest, but because of general reluctance to 
alter the scheme of regulation that had been established through the Mann- 
Elkins Act It had withheld power to exempt acquisitions of communications 
companies." As of 1921. therefore, communications carriers remained 
statutorily subject to antitrust suits. The Justice Department had con>e close 
to bringing ope such suit during the crest of the period of intense competi- 
tion tween AT&T and the independent telephone companies, the process 
ending m the formulation of an agreement between AT&T Vice-President 
Nathan Kingsbury and Attorney General MacReynolds which required Bell 
to divest control of Western Union .« to interconnect independent lines with 
Its own long-distance li,Ws« and to refrain from purchasing or acquiring 
control of independent telephone companies operating in the same market as 
Bell system subsidiaries. Under the agreement, known as the Kingsbury 
Commitment.'^ y&T remained free to purch ase non-competing Indepcn 

. .^7 Aa of June 10. 1921 (Will.s-Graham Ac). Pi.b. L. No. 15. ch. 20. \ l.42S.a. 27(19^1) '■ 
S7,t^.^ed iSr''" ^^N" ch. 9M 407. 41 S.;. 

38 5rc notes 50-51 supra ^ ^ , 

^^^^9 Bell hud .ci^u.red con.rol of WeMerrt Uhion irt 1909. St\ J. Brooks. Tm hphosk I.VV.14 

60 During th« e^rly compe.i,ive era, Bell had awressively used (he leverage I. gained from 
refusal ,o n«,ke long d.M.nce line^ available .o independent, .o force the compehtion ou. of 
.«n". aiiempied .o e,ubli,h a compel i.or long-di,..nce ,y«em in 
l8W.4,ul (he financing for il failed St* Gabel. supra nolk.l.V at 130 333 

61 Letter of N C Kingsbury, Vice-President of ATAT. to Attorney General J.C. Rey- 
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Jcnt companies. uikI ii dul so in ilit perioil bclNyccnthc l<)!3 agreement and 
I92J. increasing its control from abinit fifty percent of telephones iir service 
in 1910 to sixty two percent in \92\ However, as the decade of lhe^l91()s 
evolved, independent companies who could not sell out to AT&T because of 
the Kidgsbury ConmuinuMA or to comixMiiors because of antitrust prohibi- 
tions suffered progressively worsening financial prob1em5> aitll began to seek 
relief from federal restrictions on consolidations T\\\s effcvl culminated m 
■"tlTe passage of the Willis Graham Act, which provided an escape route from 
aniilruM laws for financially pressed telephone coriipanics^^ through the 
ICC ^ 

Unlike the Mann filkins Cind Ksch CummUs Acts, the Willis Graham 
Act underwent spmc measure of deliberate congressional consideration. 
Joint hearings were held and the proposal receivedi^^afcful debate in the 
Hoiise/^'^ It therefore contains the first indications of federal policy toward 
the commumcaiions mark^-t, and if Congress was not exactly clear on what 
the dimensions of that ix>licy were, it is nevertheless true that the legislatob 
expressed at least a "mood ab<nii what federal regulation of telecom 
munications was to involve Since the provisions of the Willis-Graham Act 
were carried forward unchanged in the Communications Act of 1934 and 



noKIs rf-imniiJ tit liC. Rmdki n» imi Kmmu.mionoi ihi Tm i rnuNi Iniu'sirv in lui 
IKiiui Si Oi s II K l).H Ni> UO. 7Mli Coiiti . ScNS lV?-4|(r>W) 
h2 VrY I SKhU'i. \«/»r(] nolc p. .il n 

ft» Ihc iNvo lolcgraph v.iiriicrN cM.^hhsluHl .it llio iinic of llio Willis (irahiim Act. WoMcrn 
iMuiMi .iiKl Posi.il Ulcgriiph. Nvcrc L.ircfull> L\Jiuktl from Ihc cxompimn |unvulc<l for Icic 
phoiu- ciruciN hy the Act It vs-umioI until )W ili.it congiONMonal iuillinri/iitinn for ii tolograph 
nicigor Ns.isKr.iiiti'iI V.tofM.ir I^WV »^lb I. No 4.cli 10. ^7 Stat McotlificJal 47 U S C 
9 222 iP>7t))) 

M As far .in iIk- official rcconU arc coiuciiicJ. .il least, ii appears that tho primary push 
foi tlu- Wjlhs (iiaham Act came fi out tho iiulcpoiulcm iclopliom: coyipanios Sfr(^\ C'liNt; Rk . 
r>H^ ( I ) uomarks of Rep Winxlow ) (The bill w iis hi ought to the aUenilon of ihc ammutioc 
by those lepresemmn a very large majority of the so-calletl miIe|K-mlehi iclcphonc compames 
Man> of them are skating on vciy thin lee ). (\msoiUUuion of Compfiinfi TfW- 

fihonf ( \mif}iim£i Joint hieiinnf(% on S f ? Hvf*^re Housf nnd Smote Committfrs on Interstote 
Conum-ne o^ih (\mg . Isi Soss II [\')2\) (testimony of f- H MacKimum) ATAT mam 
tallica a stuilu-J neutrality oinlie hill See id 21 (testimony of C Colo on hchalf of AT&T)C'Wc 
have no ohjcciion to the hill Nvhatsoevci We are no! proponc^ls of the bill, we are no! here 
.uKoeaiiiig M ) Whelhei this reflectetl ATiSt I s off the reconi position is. of course, snhjcci to 
SOIIU' \kcptKJMn 

ft5 .SV<* Consoluiatton of Comprtinf! TfUphonr Comitonies: Joint Hrarinfis on S. 
Hfforf Hotiu* and Senotf CommittrfK on Intrrstotf Cotntnert e. sutfra nole M;ftl CoNii Rh 
r)H\ {V}2\) However, the commuice reports are only two ami ihrec pages long ami Ihcre 
NvasnoSciMtcJcKitoalall S Rn> Nn 7V Mih Cong . 1st Sess ( 192 1); H U * Ri lv No l()?. 
67ih Cong tl^>2l), M (iiMi Rm I^)*W (I')2I) (Senate voice vote) 

.( •/ I'mveis.iU ameia ( oip V Nl RH. ^40 U S 474. 487 ( 1*).M) (l-rankfurlcr. J ) ( *ti is 
fair to sa\ th.u n> all this Congress cxprcsseil ii^jiootl As legislation that uukhJ nuiM be 

respeclctl. even though it can only serve us a siatuTanl for juilgmeni ami not as a Nuly of rigiil 
rules assuring sameness of apphciUion' ) . * ^ 
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remain in force uxlay as 47 U S C. § 221(a). ii is pariiAilarly itnporfanl lo- 
dcJcrminc whai thai policy or ;*motxl" was. 
^ By 1921. (he view was quite commonly expressed that telephone 
service filled ihe definition of a natural monO^ly and should be regulakd 
and free from competition The Senate Commerce Committee's flat declara- 
tion that "[ilciephoning is a natural monopoly"*^ was representative. of this 
sentiment, as were frequent comments lo thai efifcci jn the Willis-Graham 
debates. <*? Thai this view of the economic characteristics of telephone 
service was at the root of the policy enacted by the Willis-Graham Act is not 
subject 10 dispute However, there are indications in the record of possible 
limits 10 the rang^ of this iK)licy, and thestf Umits are central to establishing 
just how far the federal piilicy of natural'' monojwly reaches into Che 
coiiinumications market 

The central practical problem facing the committees that drafted the 
Willis Graham Act was the existence of dual and competing telephone 
systems serving individual local markets. As the House committee eii- 
plaincd; < 

Wherever there are such dual ->y stems engaged inZ>cal business pa- 
trons of these telephone systems are put to endless annoyance and 
mcreased expense. In order to reach all the people using telephones, 
the telephone patron finds he must install iwo telephones in his house 
and office. This entails additional expense iind usually results in irt- 
fcrior service over .both systems.*" 

Although the Committee found "(t]here is nothing to be gained by local 
comiwiition in the telephone business. " it noted tbai "in about 1000 out of 
the 21.000 exchange poms in the United States there arc two local ex- 
changes In the House debates, Representative Graham, the chief House 
proponent of the bill, elaborated: 

• It is believed to be belter policy lo have one telephone system in a 
community thai serves all the people . -. . . There is nothing more 
exasperating, nothing that annoys the ordinary person more than to 
have two competing local telephone systems, so that he must have in 
his house and in his office two telephones ..." 



67 ,S Rin No 7^, tupra noie 6.^. m I 

M Srr. eg .tl C.iNi. Ri. 1^88 (1921) (remark, of Rep Huddlesion) ( -Any man of 
ot^MTviiiion IS lH)iinil i« recogDi^e lh.it ihcre arc certain naiiiral monopolies .... Tliere are 
mo.>o^)lies which oughi lo ex.si in ihe inieresi of economV and good service in ihe public 
welfare , The telephone biisine« i, one of ihe« '); id. 1991 (remarks of Rep. BurlOn)' 
(' They .ire natural monopoliei It desirable that one consolidated organization should occupy 
one field ") 

69 H R RtP. NO. 190, 67|h Cong.,- 1st Sess I (1921) The Senate reached a similar 
conclusion .S Rep No 73. .,upra note 63, al I. For a coiilemporiiry echoing of this two- 
telephone dilemma as'a paradigm of natural monopoly, se* 2 A K-MtN, The Economics of 
Rjc.i-i AriON i:i {I970) 

W H R Rup No 190, si4p(ft riote 69, <( 

71 61 CoN<; RFC* I9«l (|92'l) (emphasiVadded) See tc\t al note 178 Infra. 
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f'roni these references in the record it appears most hkel^ that the sixty- 
seventh Congress intended to create an explicit^ promonopolyjederal |X)licy 
toward basiv telephone service itisoiar as individi,ttri(jKKal communications 
markets were concerned By clearing away the barriers to consoJidation of 
. coni|KMing sysieiiis. the Willis-Graham Act annouiKed a recognition that the 
prov.lsit>n of telephone service facilities within a singUr exchange area was a 
natural i^ionopoly which should be protected frym the deleterigus effects of 
coiTHKMilion ^' The principal policy underlying the Act was thatlhere should 
be available in each comnuimty one system through which all telephone 
users in that comnninity can* communicate. This dcK\s not automatically 
mean that where such universal and unified facilities are available, com|x;ti- 
tion with regard to other telecommunications services cannot CiX^xisl 
compatibly vvith the KKal monopi>ly Hut it diK\s uu'ail that what is familiar- 
ly thought of as local telephone service— the prtwision of facilities to route 
calls within an exvhange area through lines radiating froni^switc^ing sta- 
tions IS to be preserved from comjKMition. ^ 

That the local service monopoly should Ik* the fwus of the jx^licy 
recogni/ed by Congress in 1921 is of course no surprise. Telephone service 
at that U\\\c consisted almost exclusively of local exchanges. After the 
Kingsbury Conumtment, AT&T's Imig-distance voice lines were intercon- 
nected with the independent kKal exchanges Thu*^, it was the problem of 
unprofitable duplicative local services that drove the independents ttvseek 
fefugc from the laws mandating comjx^tition. It also is not surnfising, 
therefore, that long-distance service is hardly mentioned in the Kvillis- 
Orahiun record, since no indejKMident long-distance lines had ever 
competed successfully with AT&T\s long lines. Operating under a 
common arid widely-held view of what the ^Melcphone** was, and without 
reason to anticipate the sophisticated technology that would develop from 
the basic telephone apparatus. Congress was under no compulsion to elabo- 
„ ^ — ' 



7^ Oi\ Us face, ihc piWicy of Willis Giahain ilul nol necessarily gi> so far In the first pfacc. 
ihc Aci mcicK u'lno^cii fcilcriil aniilriisl piohihiiions against consolidations, and state public 
iitilily commissions were left with full aulhoriiy to decide whoihor proposed consolidiuions 
were desirable As a practical matter, ihongh. it is apparent that stale regulalors were eager lo 
v^onsolidate if fie^l from aniitrusi restrictions Srf (Consolidation of dimnrtinft TtUphont 
Vompanie^ huni HrohniiK •»« \ /t/? Heforr House and SrnaU Commas on Intrrstatf 
CommtTKe . supnt nole 64. ai ^2 (testimony of J Hen I on for NARUC). Moreover, the ICC was^ 
allowed soiiH' meiTsiiie of discretion in deciding which consolidations were deserving of exemp- 
tions Although the language wa\ changed by the comnnUee from a simple atithori/ation of a 
discretional y ICC grant lo a mandatory certification of exemption once Ihe ''advantage \o 
users ' and "public interest" showings were made, w 6t CoNci Ri-.c. 1938 (t*>21) (coinmiUcc 
amerulmenis). the leeway mherenl in those standards indicates that some possibility of dual 
systems remained where consolidation would not meet the "advantage'* and "public inlcresi" 
tes!< 

'7\ The House Re|H>rt refers lo long disiHnee services only once in passing. Sec Icxt 
acconip.m> ing note infra 
74 .See note h4l ^upra 
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rjMc on whai the perimeicrs of the federal policy regaiding the local tclc^ 
phone H-rv.cc were lo be Those pcrin,efers were, no doubt, readily apparent 
to iill in 1921 

«/-.. '^^'""1!^"''*'""' " '^^ conclude with assurance that the 

Win,s-GraHam<tcleci)nimunicaiions fx)licy was limited solely to local 
connietiiion .n the provision of telephone facilities. The language of the Act 
Itself contii.ns no such limitation;:* and the Hqu.sc report refers to the " 
. problem.m passing as o.ie o/ dual and con,peting telephone sy,sten,s. doing 
both Uxal and !6ng-distance business ••^'> Moreover, within a yVar after its' 
passage the Act was applied by the ICC to permit consolidatipa of Ion*, 
distance competitors, apparently without objections from the opponents oT^ 
the consolidation." thus reinfbrcmg the applicability of the Act*s antitrust 

'k"Tw '!^J^'^''"'' ^•"•"tx^'''"^'' rhus. while it is probable 

that Willis-Graham enunciated a monopoly-oriented tilt where kKal duplica- 
tion of facilities was involved, the Act's more general policy implications 
remain \oo indistmct to provide meaningful guidance in cases which involve 
potentially duplicative private service systems or ones in which alternate 
suppliers comjxjte for the respi>nsibiliiy of providing individual components 
of the unified service facility. 

B. The Communications Act of 1934. 

I lyfvelopment of the Communications Act. As demonstrated 
above, the Mann-Elkins. Esch-Cummins and Willis-Graham Acts were 
broad brush afteitipts to delineate a national policy with respect to the marUfet 
structure and regulation of telecommunications. With Mann-^Elkins and 
Esch-Cummins. Congress poured communications info the mold that had 
d<^loped from, and continued to be concerned primarily with, transporta- 
tion services. When faced with the problems of duplitative local exchanges 
Congress turned special attention to communicati6ns carriers for the first 
time; nonetheless, the resulting Willis-Graham antitrust exemption again 
borrowed tfom existing transportation regulation, simply mirroring the 
exemption that previously had been allowed for railroads. The sum of these 
acts was a federal communications policy that went little further than the 
generalized assertion that telephone and telegraph carriers should be re- 
gulated and that geographically competing providers of basic mouth-to-ear 
telephone sefvice should be free to consolidate. How the established regula- 
tory authority was lo operate was left to be analogized from railroad 
regulation, without congressional ffuidance as to its ^oals. 

The post- 1921 statutory scN#e for communication common carriage 

7V See noic ^7 \upta. 

76 H R Rkp No H», supra rH>Cc 65i at I 

77 Acqoisiiion of ConfifOl of Northwestern Long Distance Tel Co., 71 ICC. 530 (1922). 



rl||tula|i(>n Uickcd lun only m ^mculation of xiinxs which were lOaniiiuUe 
iftc rcgiiliUo't%, bui lo a large degree it hickcd a reguUilory authority as well. 
In the lirsi place. !heii usual railroad respon\ibilitics kept the Interstate 
C'onttueico OMiinu^ioncrs overworked during this pt:riod, and the Ksch- 
Cuiuinins additions of- new jxiwers over railroads and water transjwrtution 
service? compounded the woikload But i\iore n^portant^ even if the ICC had 
fiuic and |x?rsonne) lo devote lo coinnuinications matters, the authority 
granted it over telephone and telegraph was, for the most part, illusory. The 
ICC was no! empowered to mitiate mictions ^igainst te*lephone and tckgraph 
companies on its o\vh; a con^plaint trom a disgruhfled competitor or 
consumer of communications ^ervufes was required before proceeding. 
While m ihe uans|Hiiialion area complaints were easily generated by the 
large amounts ol money involved in chalfenges to railroad rates or practices, 
in the cominuniciihons area few users had interests substantial en'oughjo 
justify pursuing formal complaint proceedings ^"The Commission could not 
icqunc coininunications carriers to file rate schedules as it was authorized to 
require ot railioad carriers It had no power to piescrilic new rate schedules 
to replace rales found unjust or unreasonable, and it had W aulhority to 
rci|uire a ccitificale as a prerequisite to the expansion of coninuuncations 
facihiies In fact, the authority of the Commission to regulate any type of 
piaciice or classification beyond simple rates was in doubt. The power to 
regulaie conumimcations granted the ICC by the legislation of 1910, 1920 
and 1921 was ' largely a paj>cr aulhority/'**' 

With no real jH>licy to guide it, and no real p<mers to act through, the 
ICC exercised its jurisdiction over telephone And telegraph infrequently and 
with' no enthusiasn) Only fourteen formal . rate investigations were begufi''^, 
and, with the exception o( the intnxluction of a uniform accounting prJitotiec 
m the mdusiry/^ ICC regulation between 1910 anil 1934 hud no lasting 
impact on communications services, except insofar as it (lermittcd unre- 
gulated private market forces to act with(Hit restraint. As otic review of the 

78 When. Th^ Rf^uUittoti <>/ InUtxtatr IrUfihonr Knu%, M H^RV I. RhV 846. 847 

ihMH) Note. Migm nolo 42. .il (^^2 

7^) During ih|s pcrunl.jhc ICV "rciH'iUcilly uracil ihc nuHlificaiion of ihc slaiuic so iis to 

iiMjiiirc ihv oiirneis lo file rrtic schciliilcs '* Nolo. ti//>r«j muc 42. iw 632 n 2tt. 

80 W ^Ol^)s^. kn 8^28 (l<>20) (ci>lloi|iiy hctxC-ccn Kcpx l-Ach iiiul While Outing il^balc 
on ( iinunins hill) 

81 NoKv Mif^rn noil" 42, .ii 6U ' , 

8^ I i^hi o\ I he cuncs invoKcil telegraph liiics, four/ieic photic niics; niul I wo, cable ruic\- 
Str ] HiHm\t, A O t*R(ns. Ti ji.n ommunk aiions 220(19^6) The \CC undcruwk some 
c on sulci »i» ion <if iclrphonc itvytrecintion ch^irgcs unit viiluiitioti of/wi'siern Union pr4l|>^rlifii. 

¥K>ih invosliKation;^ f.iilcii to rcacTi ii finul stage twfore jiir{;k!iction parsed to 'tl|e FCC ' 
Sff Nolo. W4/)r<j niU«^2, at 632 VV X " 

81 Intcrsuuc (\>mi»(crcc Cominission. ANNiiAi Ri/iWr (1913) The riile5. rcvUed u 
uphcUl the Suprcnu/rouri m 1916, A I AT v Dnileil Slates, 299 U S 2^2 (19^6). remSm' 
effect 'imKiy Srt 47 U SA* 5 22<XcO (1970) 
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period put it. "Itlhc net result of regulation under the ICC may well have 
been lo relieve the wire carriers of any effective governmental control in the 
public interest. '*^ 

Awareness of this regulatory deficiency was first reflected on Capitol 
Hill m 1929, when legislation was introiiuced to consolidate federal authori- 
ty over communications in one agency The proposed legislation distributed 
•communications, jurisdiction among the ICC, which had telephone and 
telegraph authority, the Federal Radio Commission, which had control over 
the newer technology of broadcasting," and tljj^ Postmaster General, w^ 
~ had long-standing authority 6ver telegraph operations."* Hearings wire held 
m the Senate to investigate the relocation of these split jurisdictions under 
on^ authority However, no final action was taken on the bill. 

During the first year of the Roosevelt administration." the idea of q 
unified dommunications agency was rejuvenated in studies of natiottal 
communibations policy by both the adminstration"" and Congress."' In 
February. 1934. President Roosevelt proposed the creation of a Federal 
Communications Commission in which the existing authority of the Federal 
Radio Commission, the ICC and the Postmaster General would be consol- 
idated. This recommendation was echoed by the conclusion^ of the mas. 
sive conj^ssional study of the communications industry headed by Dr 
William Splawn " The day after Roosevelt's message, le^slation designed 
lo^achievejhe goal of con.solidation was introduced.'^ and the drafting of 
what became the Communicatioijs Act of 1934 began.' ' • , 

" ^ M. Noie. lupra note 42. at 6:^3. * 

83 Auihori.y ov*r radio had ori,.nally been ve«ed in .he IVpar.men. of Commerce in 

M 'V^^l! R««*«Com^,is^,on. crea.ed by ,he Radio Ac. of 

l»27. P»ib L. No 632. ch 169. 44 S.a.. 1162 (repealed 1934) ' 

li«!*hv*'" ' f ■ 2.30. 14S.a. 221 (fos.eringcon,.rucUonof .elegraph 

lii»es by providing righ.s-of-way over public lanifs). . 

^ *^,t!ZlT ^"""^ <^'""'«"^'. 71s. Cong.. Is. 

(iWXCouzcin bill) 

W. lNT«DErA«TMKNTAL COMMtTTEE. 73d CoNO.. 2d Sk.S.S.. STUDY OF COMMDN.CATIONS. 

(RopsM Report) (Sen. Comm. Prin. 1934). 

K. *!«r'r,'.T''*' '^'''^"^•'^CoMMtN.rATION.SCOMPANIH.MSP. AWNRHPORT). H.R RFP 

No « 273. 73d Cong . 2d Sess (1934). 

90. The .ex. of Presiden. Rotweveli n message .o Congress read in ^irf; ' 

P..i-l^rr J.**"* '■"'■"•y and eWcc.iveness .he relationship of thlL, 

,hr« hluK V"""'"' known as "utilities" should be divX inw 

three fields^ Tranjportation. ^K>wer. and communications ... } 

^ chari^l'Stt.^'d^rh'or.:"'"": ' ' '"'"^ "t agency 

T recoitimemJ that Congress create a new agency to be known us ihe -Federal 

s.:'7ie^'w'r.h iKer's^r^-'S C^^^ 

Message to Congress. Feb 26. 1934. rtprinltd in H.R. Rfp, No. I8.<0. 73d Cong . 5d Sess 1-2 - 

?l. S« AWN RtmnT. jKpm note 89, at xxix. > ' 

n. S. 2910. H R 8301. 73d Cong . 2d Sess. (both introduced Feb. 27, W34). 
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As was the case with many of the early initiatives of the first Roosevelt 
administration, thp legislative process was swift. Senate hearings were 
underway within three wecks,^^ the House hearing began a month later. 
Both re^KHts were out by June I'^^and debate was completed by the next 
day ; the work of the conference committee was then done and approved in a 
week/^ The whole process look just over 100 days. The speed with which 
'the bill was enacted has given some commentators hlanTi;^\for a measure 
that was to have such a fundamental impact on an industry as the Communi- 
cations Act has had, more deliberation would seem to have been appropri- 
ate/^" Moreover, the debate on the Act centered on broadcasting and almost 
^neglected wire carriers altogether. Nevertheless, the period from February 
27 to June 9, 1934 represents the first and the last time that Congress as a 
b(HJy has turned its attention to the full range of issues associated with the 
regulation of the telecommunications indusiry/^ It is, therefore, the sole 



9^ Heiirinyx nn S 29}0 Before the Senate Comm on /nfrrTfrtfr O) wmirrr. 73d Cong . 2d 

94^ HeanA'ttK on H R SWt 

S Ri=j- No 78l.73dCong . 2dScss ll*)34).H.rf Rrp No l«50. 73d Cong.. 2d Scss. 
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H R RFt* No. 1918, *'3d Cong . 2d Scss (1934) (Conf9j|;cnc« Rcporl), rrprififrJ m 78 
Rht 10969(1934); ^ . - 

-rhe Dill bdl (ihc ongmal vcrsi6n of ihc Comnuinicalions Acl) was dcbaicd only briefly 

1934 . . 



ill the Scniilc. Vhc cniuc'dcbrtlc inking plaac on Mny 1934 The bill was ihcn 

parsed wilhoul a roll call . / . 

In fhc House, ihe dcbaic even briefer, being limiied lo only I wo,hours on June 
2 1934 The ^honness'of ihc debaic in boih houses i% striking, bearing in mind ihc 
imparlance of ihe bill, which worked^a complete iransformaiion of ihc regulation of 
communications 

IV n .Si MWARVZ. supra note 12. at 237V76 (1973). The committee reports were nine and eleven 
pages, respectively, moit of whiVh were given over lo a simple recounting of the btll'^ 
provisions The debutes were not only short, but highly partisan, with Republican allegations 
that the Roosevelt administration--already making political use of radio through iho fjrcstdc 
chgjs^woiild use the FCC for partisan ends. See 78 CoNC. Rtc 10317 (1934) (remarks of Rep. 
Fish) Almost no debate took place on the common carrier provisions of the new law. 

98 It would be useful, however, to compare the extent of congressional consideration 
given the CommuniLVitions Act with comparable early New Deal legislation such as Ihc National 
Industrial Recovery Act of 1933. the Securities Act of 1933, the Securities Exchange Act of 
1^34 and others, ll may be that Ctongres'tgaVe niS|ss attention to rewriting the communications 
!Uw ihan to other major federal regulatory statute^ t ^ ^ 

Note also thiit tlvc ^hort attention giv^n to the Communications Act may be due lo some 
degree to a contemplation that more legislation on the lubjeci would be enmcied as a result of 
the studies commissioned by the Act. See the discussion df section 2l5 at text a^companyinf 
notes 20410 m/ni The stujics prtxluccd no major revisions or expansions of the Act. 

99 That this was the first tu\\ consideration is evident from the cursory or partial attention 
given telecommunications in the Mann-Elkins. Esch-Cummins. and Willis-Graham Acts. That 
this was Ihe last full consideration is indicated by the fact ih.« no major revisions of the 
Communications Acl have been accomplished since J934. The priricipa* amendrrienli lo Ihe 
wire communications authority of ihe acl have been ihe addition of seciijin 222, permitting ihc 
Western Unit>n-Fosial Telegraph merger, see note 63 ^upra, and Ihe requirement that carricri 
obtain a certificate of convenience and necessity for abandonment of facilities as well ai 
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source of ihc law and policy which must govern federal administrative 
regulation of telecommunications Whatever statutory restraints exist on 
FCC policy-milking, especially on its policies regarding competition in the 
nuHlern compunications markets, are to be foimd within the text of the Act 
and the legislative rkord that accompanied its passage. / 

2. Thr Telecommunications Provisions of the Act. The Aet itself 
drew heavil:i/ on its predecessors, reflecting its origins in the amalgamation 
of the separate existing federal authorities over portions of the communica- 
tions markets Title 11 of the Act incorporated the provisions of th^ Interstate 
Commerce Act that had governed telephone and telegraph since 1910. Title 
III adopted (he substance of the Radio Act of' 1927 governing broadcasting. 
Titles IV- VI sel forth general administrative procedures used in much-of 4be 
federal regulation in ofHiration at the time. Only Title I. which annoqnlred 
the creation of the FCC and stated broadly (he jjurposes of the Act. was 
more the prixluct of the Communications Act's drafters than of the statutes 
which previously governed communications regulation. 

While it is (rue that the wire communications provision* of Title II were 
carried over, basically intact, from the Interstate Commerce Act. some new 
powers over conunon carriers were granted to the^FCC that had not been 
available to the ICC in regulating telecommunications. Section 201(a) 
empowered the FCC to require carriers to interconnect with other carriers ' 
and to establish through-routes."" Section 201(b) resolved ambiguities over 
whether ICC jurisdiction had extended beyond regulation of rates and 
charges, the statute granted the FCC clear authority to review not only 
earners- charges, but also their "practices, classifications, and regula- 
tions." to determine whether they were just and reasonable. "'^ Section 203 

PM-anMon, Huh I No 4. ch 10. f 2. 37 S.a. .H ( I <M.1) (amending 47 U S C J2U(a)) O.her 
amenJmen., have been of specalized or housekeeping sort, or concerned wi.h specialized 
area, of currmge h> ,a.elliie Srt C\nhmun,ca..ons Sa.elliie Ac. of |962, Pub. L. No 87-624 76 
S.a. 4 9 (cod.f.ed a, 47 U S C 70,-744 ( I970J, .illu„r«,ing .he way „,odern communic. .ion! 
.echnologtex ru..e problem, ^^hich are reflected irl .he Ti.le 11 common carrier scheme) 

Congres, may be in .he process of undertaking a complete review of .elecommunica.ions 
regula.ioi. m convdermg .he Consumer Communica.ion, Reform Act and leBislalive 
coumermeasures See no.e 10 tupra * 

too It ii worth remembermg. of course, that telecomtnunications Is also subject to federal 
regulation under the antitrust laws S*« ATAT v. United States, 427 F. Supp. 57 (D D C I976> 
r*ff rf*»u>rf, 429 U S 1071 (1977) upi- j vw.lf.v,, iy/o|. 

101 .47 u s e, I 201(a) (1970), This was adapted from section 1(4) of the Interstate 
Commerce Act. which had applied only to transportation carriers. 5^ Htarints on S 2910 

^Btfort ttu StnaU Comm. on Initrsiatt Comifurct, tUpn note 93. at 200. ATAT had becit under 
a nonstatutory duty to interconnect other c.rrieri in most circumstartce, A a result of the 
Kiniibury Commitment S*« leyi accompanying notes 59-60 

102 47 u s e. I 201(b) (1970) This w.s adapted from section 1(6) of the Inl«slate 
Commerce Act. whii^h gave the ICC authority over practices, classifications and regulation of 
transponalion carriers only 
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made filing of rate schedules with the FCC niandatory for communications 
carriers, a liucy which had not been imposed under the Interstate Commerce 
Act '^^^ Seciion 204 empowered the FCC to make use of these filings to 
investigate proposed chat)ges in rates not only ^fter a user presente({ a 
complaint but "upon its own initiative without con)plaint/* and to suspend 
the proposed rale sclwidulc pending the investigation.*^ Section 211 gave 
the FCC'authority to require the submission of contracts jnadc by any 
carrier. Section 214 made it a condition for ihe expansion or construction of 
new interstate telecommunications tines that the carrier obtaitTa certificate 
of public convenience and necessity from the Commission, And section 
j^H instructed the FCC to keep abreast of technological developments in 
telecommunications **to the end that the benefits of new inventions and 
developments may be made available to the people of the United States.*'*^ 
The sum effect of these new provisions was to afford the newly-established 
federal agency regulating communications carriers the same repertoire, of 
tools and powers used by the ICC in regulating transportation carriers. 

In ij^ least one respect, however, the Communications Act went well 
beyond its precursor amendments to the Interstate^ Commerce Act. Title I 
^enunciated an overarching goal to which the Title II powers, together with 
the Title III authority over broadcasting, were to be directed: 

For the purpose of regulating interstate and foreign commerce in 
communication by wire and radio so as lo make available, so far as 
possible, to M the people of the United States a rapid, efficient, nation- 
wide, and world-wide wire and radio communications service with 
adequate facilities at reasonable charges, for .the purpose df ha|jional 
defense, and for the purpose of securing a more effective execution of 
this policy by centralizing authority heretofore granted by law to sever- 
al agencies and by granting additional authority with respect to inter- 
state and foreign commerce in wire and radio communication r . . .^^^ 

This statement of purpose was not derived from, or even foreshadowed by, 
the 1910, 1920 or 1921 communications amendmehts to the Commerce Act 
or the overall railroad regulation scheme to which the amendments were 
appended. It is original to the Communications Act. As such it may j^ay an 
important role in determining the intent of the seventy-third Congress >yith 

tO.V 47 U.S<€^l 203 (1970) Com/Hinr' section 6 of the InterttMe Commerce A<ft (filing 
required for transportation clirriers only). 

104 47 {JS C, I 204 (1970). This reft«cted powers the ICC had over railroads Ihi^ough 
section t5(7) of the Interstate Commerce Act. See text accompanying note 79 mp/u. 

105 47 u s e. I 214 (1970). This was based on sections I(I8> (22) of the Interstate 
Commerce requiring such certificates for expansion of rail carrier lines. 

106. 47 U.S C. I 218 (1970). No Mch duty had been imposed on the ICC during its tenur« 
over telephone and^elpgraph. 

107. Communications Act of I934» 1 1, 47 U.S.C. I tl5l (1970), See text accompanying notes 
164 203 i#t/Ki 
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respect lo naiional lelecommunicaiions policy; the established carriers have 
in:ule recourse to it as a building blcKk in the argument that FCC discretion 
to ix'rmit tclccomiiuinications com|>etition is circumscribed by congression- 
al ciuiorsemcnl of a monopolistic market structure. This novel view of the 
Act is explored in Part IV below But for the most part, this «tatement of 
purposes has bceaignoretl by courts and regulators who. in the process of 
discerning statutory policy toward telecommunications competition, have 
read the Act to grant rtie FCC an almost plenary authority over the structure 
of American tclccommuncations It is this more orthodox view of 
Coninninicniions Act pt>licy whioh w411 be examined in Part lU. 

in The Orthoixxx Vifav: Crkation of a Nkw Rkgulator 
From the record, it is quiie.clcar that one purpose of the seventy-third 
Congress in passing the qgmmunicatioiis Act of 1934 was to centralize 
authority over telecommunications in one federal regulatory body. The 
ICC s regulation of telephone and telegraph had resulted in essentially no 
regulation at all. while the bu/jfeeoninfrriidio industry had been subject first 
to the jurisdiction of the Secretary of Commerce, then of the Radio Commis- 
sion By 1934. un awareness was surfacing that the separate technologies of 
telephone, telegraph, and radio played complementary roles in th^ larger 
network of what had come to be called the "communications Industry, *• 
Along with thai awareness grew the idea that a unified, ctwrdinated system 
of regulation for communications was needed. President Roosevelt's mes- 
sage to Congress accompanying the administration proposal for the 
Communications Actlstressed the need for a "single Government agency 
charged with broad authority,""" The point was repeated by almost every . 
witness at the hearings on the Act and in both .committee repdrts. That the 
establishment of this ".^ngle agency" was foremost in the minds of the 
^ommimications Act's authors and proponents is abundantV clear. 

The difficult question is whether Congress intended to accomplish 
anything J>eyond centralization in passing the Communications Act, Was the 
entire purpose of the Act to relocate the disparate authorities of the ICC. the 
Radio Commission and the Postmaster General in a single body, yet' not 
alter the law which that body was to apply and the policy by which it was to 
be guided Or did the Act work not only a restructuring of the regulatory 
priKess for telecommunications and other communications^ areas but also a 
new or expanded law and policy relating to telecommunicatior\s tech- 
nologies? 



I0« See text accoinpanytnj|.,notes M9-250 infra 
tW See text accompanying notes 1 10-148 infra 
1 10 Message to Contreis, lupra note 90. at I, 
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A. The Legislative History. 

There is strong support in the Icglslalivc history for the view thut the 
Act** objectives were limited. In (he firiii place, the two studies which led to 
the drafting of the Communications Act recommended only restructuring of 
the regulatory jurisdictions. The Roper Report,"' th<},Roosevelt administra- 
tion\s first rep<m on communications problems, suggested only a centrali/.a- 
tion of authority The Picsident's message to Congress proposing the 
Communications Act followed this view by emphasizing the organizational 
problems of communications regulation and urging only the "transferring 
[of] the present authority'* without aftering it."^ The Splawn Report on 
comnumications holding companies prepared for the Commerce Conjinit- 
tees-/(he report that provided the factual basis on which the seventy-third 
Congress acted — proposed a bill which 

\Vould accomplish three purposes: (a) A codification of existing Federal 
legislation regulating communications; (b) a transfer of jurisdictions 
from several departments, boards, and commissions to a new 
communications commission; and (c) a postponement for future action 
after rurthcr study and observation of sf>me of the more difficult and • 
controversial subjects."' 
In neither report was change in the substance of regulation thought neces- 
sary. 

Both congressional committees reporting the Communications Act 
indicated the satne view. The House Commerce Committee explained that 
it is the primary purpose of this bill [the Communications Act] to Create 
such a commission [with compreHenstive jurisdiction] armed with ade- 
quate statutory authority to regulate-all forms of communication . . . . 
The bill is largely based upon existing legislation and except for the 
change of administrative authority does not very greatly change or add 
to existing law 

Committee Chairman (and ^ater Speaker of the House) Rayburn told his 
colleagues during 4he debate that **the bill as ft whole does not change 
existing law, not only with reference to radio but with reference to tele- 
graph, telephone, and cable, except in the transfer of the jurisdiction and 
such minor amendments as to make that transfer effective.""^ The Commit- 



Itl. The RorsK Rgport, supra note 88. 

1 12. Message to Congrtss. supra note 90, at 2. ^ 

1 1). Spi AWN Rfpoiit» supra note S9» at xx\\. 

114 K R RKf No 1850. 73d Cong.. 2d Sc»<i. 3 (1934). 

ILV 78 Cong. Rec. 10313 (1934) (remarks of Rep. Rayhurn). Sft id. 10315 (colloquy 
between Reps. Rayburn and Sr>ell): 

Mr. Sncll: No chanf* in the present law? 

Mr. Rayburn: We transfer the junsdiction-to the new commission, and the only 
amendment at to the telegraph and telephone companies is to make 
effective their transfer. 
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tec cmphiHircd thai the ' aiinor ■mcndnicnis'' lo which Chairman Rayburn 
referred, meaning the addition of the several regulatory poweri^ which had 
been unavailable to the ICC under the Mann^Elkins and Esch-Cummins 
Acts.'** were not intended to signal any new direction in coipmunications 
pt>licy Rather, the an^endments were designed to provide tl|e FQC with 
MatuliWy powers comparable to those customarily employed in transporta- 
tion regulation As the committee report explained: 
(TJhc (CommerccJ act never has been perfected lo encompass adequate 
regulation of communications, but has really been An adaptation of 
• railroad regulation to the communicolions field. As a consequence, 
there arc many inconsistencies in the terms of the act and also many 
important gaps which hinder effective regulation. In this bill the at^ 
tempt has been made lo preserve the value of court and c^ommission 
interpretation of that act, but i>t the same time modifying the provisions 
so as to provide adequately for the regulation of communications 
common carriers.*'^ 

According to the committee, the title II communications common carrier 
provisions "[fjor the most part . . (follow] provisions of the Interslatc 
Commerce Act now applicable to communications or [adapt] some provi- 
sions of that act now applicable only to transportation/ Thus^ the House 
expfcssed a firm intent to maintain the continuity of the fundaitiental 
substantive law of communications regulation, embryonic as the substantive 
law nAy have been. The House also described the expanded authority under 
Title 11 as an attempt to mak^ the existing regulatory scheme effective under 
the iww regulators by correcting omissions and oversights resulting from the 
hasty and incomplete consideration given the 1910 and 1920 legislation. 

The Senate Coiiimcrce Committee's conception of the bill paralleled 
that of the House. Npiing that much of the language of the legislatioQ was 
copied verbatim from the Conmierce Act. the Committee explained that 
where the provisions varied from the text of the Commerce Act it was '^for 
the purpose of clarification in their application to communications » rather 
than as a manifestation of congressional intent lo attain a different objec- 
tive. •'^'^ Title II, in the Senate Committee s view, "folIow[ed] provisions 
of the Interstate Commerce Act now applicable to communifations or 
adapt(ed] some provisions of that act now applicable only to transporta- 
tion /'"^ On the Senate floor. Chairman Dill called attention to the fact that 
nearly three quarters of the bill '•comprise[d] a rewriting of existing radio 
law and its amendments and of the Interstate Commerce Act and its amend- 



1 16. Ste tcHC accompanying noit^ 10106 supm. 

117. H R Rtp No. tNpra note 114; ai 4. 

118 W 1 

119 S RRf. No. tmpra note 95. at 2. 

120 W 3. 
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mcnls/* while the renwiindcr provided 'for certain additional pbwers which 
the conunittee thought were necessary for the newly created commission to 
have for effective regulation/*'^' As the committee report made clear, thcac 
new powers were not thought to express \t\y new policy other than that 
regulation of oommunications and telecommunications'^^ was to become 
more effective than had beenlhc case to datc.'^^ 

1 he view thttC Congress intended no major substantive change in the 
law governing telecommunications is reinforce<) by the actions Congress did 
take in 1934 regarding possible chfinges in the federal policy toward the 
communications industry. As noted earlier. President Roosevelt in his 
message proposing the Communications Act requested only a reorganization 
of regulttlory jurisdictions. Rather than ask for reorientation of communica- 
tions policy. Roosevelt suggested that the new FCC be givfcn **full power to 
investigate and study the business of existing (communications] companies 
and make recommendations to the Congress for additional legislation. "'^^ 
The Splawn report had urged the same course. Congress followed these 
suggestions by requiring the new FCC to "consider needed additional 
legislation" in critical problem areas; the House Committee stated that 
existing law was not greatly changed by the new act and that the **most 
controversial questfons (wpre] held in abeyance fo^a report by the new 
commission recomn^ending legislation for their solution. This postpone- 
ment, embodied in section 215 of the Act/^^^ explicitly shifted primary 
re,sjXMisibility for a large part of the development of fedcral'commoh carrier 

■ T ' ■ ■ ■ ■- ■ I ' 

121 78 C ONd Rrc, W22 (1934) (remarks 6t Sen. Dill); cf. id. 4139 (renMurki of Senator Dill 
on introducing S 3285) (''The purpose ot the proposed legislation it to make effective the 
power now written into the Interstate Commerce Act to control the telephone and telegraph 
bu^inets in \h\\ country"). 

122. It was noted that regulation of telecommunications had been * 'practically nil.** 3> 
No 781., supra note 95. at 2. " . ' • 

123 When^the conference report returned to the House and Senate there was little discus* 
\ion. Representative Mayes, one of the House conferees, emphasized the continuity of the 
tubiitantive conimunicationt law, remarking that the bill "left existing law intact but established 
a new communicaiion^ commission.'* 78 CONO. R»c. 10990(1954). Some members objected to 
the ipeed with which the bill was nK>ved through Congress, concluding (hat no time hiKl been 
provided for mature reflection on it. Stt id, 10988. I09#9 (remarks of Reps. Bland and 
l^ehlbach) 

124 Message to Congress, supra note 90, at 2. 

125, Stt St>iAWN RiiKmr. smpra note 89 ( ^postponement for future action arter further 
study and observation of ^ome of the more difficult and controversial subjects*'). 

126 H.R. Rkip. No. 1850. sap^ note 95, at 3. 

127 47 U.S.C f 215(1970) Congress directed the FCC to investigate and submit legislation 
if necessary on inteTcompany transactions and relationships between holding companies and 
operating subsidiartes, on the provision of telegraph service by telephone companies and vice- 
versa, and on exclusive, contracts prohibiting patrons of a canrier from doing, busineis with 
other carriers. 5m 78CoNO. Ric. 10314 (1934) (Rep. Rayburn*s explanatiohof section 215). On 
Bell's brief venture into the telegraph business through iis purchase of theTetetype Corpora- 
tion, see Trebing, Common Carrier IfigitlMiion: Thi SiUhi Crisis, 34 Law Sl j^ONTfiMP. Pftoa. 
299.306(19^). 




lelccomaywnicafions policy lo the new agency. Henceforih ii was lo be ihc 
FCC's la^. not Congress", to take the first step in suggesiing changes in ihc 
law goveijihing lelecommunicaJions. UhimaJe amhorHy, of course, was lo 
remain wi*h ihe Icgislatprs; the Commission was lo study and then suggest 
new Icgisl^uion on which Congress would have to act before fe<^eral policy 
and law take new shape. With respect to the meaning of the 

Communications Act iiselfr. t|»c very fact that Congress delegated to the FCC 
Ihc task of formulating new legislation dealing with telecommunications 
supports ihits conclusion that Congress intended to do no more than stream- 
line the regulatory system as inherited from Mann-Elkins and Esch-Cum 
mins New law »nd new polky were left for a later date.'^" 

B Thr Policy of the Act. 

In light of Congress" apparent intention that the Communications Act 
alter only ihe forw of regulation in force in 1934. and thus that It carry 
forward intact the regulatory po)icy established its predecessor statutes, it 
becomes particularly important to determine as best possible the content of 
the s-Ubstantive law of the Mann-Elkins. Esch-Cummins, and Willis-Graham 
Acts as well as the Communications \ct itself. However, as Paul Berman 
has writlfen, "examination of the legislative history of telephone and tele- 
graph regulation yields no tlearer judication of just [what] ... was in the 
mind of Congress. Yet while it is impossible to measure with any 
certainty the cumulative effect on this area of the attention that Congress 
briefly turned toward thcconmiunications industry in 1910, 1920. 1921 and 
1934. it is possible I9 suggest some of the dimensions of the telecommunica- 
tions policy on monopoly and competition which are embedded within the 
statute. ^1 ^ 

Some evijlence of the roots of Communications Act policy is visible in 
the congressidnal consideration of the Act itself. There i^-^w doubt, for 
example, that the legislators in 1934 recognized {is they had in 1921'^ the 
existence of AT&T's telephone monopoly.'" But. again as in- 1921, at no 

! -J ■■ ■ ■ 

128 The con<emporar> commenury on the Communicaiions Act .No reinforces ihb 
concluMon One obwrver complained thai rc.mortcs wis 

ii appear* on analysis tha^ the adminiMration hui no program or policy ai afl enceol lo 
cwiol.dai« commun cat,on» control , ami ihal it has not a JappTrently w 11 n"cV^^ 

Webster, on M,«c> o//A* Admi^lurclion wi,h R,f,r,nc, to ih* Control ofCommunl- 
im Law REV 2» (^Ji)"*^' ^ ^ of t934\ J 

129, Dtrman. Computtr or Communicaiions 7 Allocation of FUncHoiU and tht Roir of th* ^ 
Ftd^raiCommunicaiiom Commi»ion. 27 Fid. CbM. B.J. 161. 213 (W4) (examining whether 
»o-c«^led packet communications fit the Communication* Act definition of "common carrier" 
and wire carrier"). 

t30. See text accompanying noici 67-6a tupra. 

m S*t S. Rep No 7SI. supra note M. at 2 ('.^is vast monopoly which 10 immediately 
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poinl during rhc congressional debates or in ihe brief committee reports was 
the scoiK of that monopoly discussed. None of the legislators rcsptinsible 
for the Communications Act so much as indicated a view on whether 
monopoly'* in this instance encompassed only the operation of basic trunk 
and switching centers in local, geographically compact areas or extended to 
ali methods of voice communication by wire; nor did they indicate whcthir 
* monoj>oly " included manufacture and sale as well as maintenance of the 
equipment through which that communication w^s accomplished. 

Of course the standard response to this observation Is that Congress 
was not more articulate because in 1934 the meaning of Mhe telephone 
monoix^ly" was generally known. Since no one needed an explanation, no 
explanation was given. To an extent, this response Is accurate; there was 
apparently a consensus about certain aspects of "the telephone monopo- 
ly But there was also clear disagreement abotit how far the scope of the 
monopoly should be permitted to reach, and about how great a role competi- 
tion should play. The hearings on the Communications Act aptly illustrate 
this disagreement. At one extreme, David Sarnoff. influential through his 
control of the National Broadcasting Company radio network at the time, 
advocated the complete abandonment of competition in communications.*^^ 
AT&T emphasized the widespread acknowledgment by state regulators 
*Mhat the telephone is a monopoly and competition against the public 
interest/ On the other hand, the independent telephone companies vigor- 
ously denied that all fornis of competition in telecommunications were 
wasteful. In fact, they insisted that telephone service improved only under 
the mutual prodding of competitors. Since it would be safe to say that both 
AT&T and the independents had some influence in Congress at the tinie,'^* 
it cannot be assumed that either pole of the debate evidenced by the hearings 
represented the dominant view of the period. To the contrary, it should be 
clear that the bromidic assertion that ** telephone is a monopoly" meant 
different things to different interests; the national policy concerning mono- 
poly and competition in the telecommunications industry was not intuitively 
known by all. 

Neither was it clear, for that matter, what kinds of ''compsetition'* were 

& • • 

«rvc% ihc needi of the people in their daily unti social life must be effectively regulated"); 78 
CoNC) RFC. 1031.^ (19)4) (remarks of Rep. Rayburn). 

112, See text accompanying notes 69-72 supra A note 137 infra. 

1 33 Addre« by David Sarnoff « pHnlid at 78 CONO. RrC 32W CI934). 

134. HfaHngs on H,R, t3QI at 200 (testimony of W. Qifford on behalf of AT AT). 

135 ro these people (who advocated the Bell argument for monopoly] the wastes of 
competition seem as obvious as the flatness of the earth. You need only to look at it to se« that 
. it it flat/* W ?67 (testimony of P. Friday on behalf of the independent telephone companies). 
^ 136 There were over 6000. independents serving 14,000 communities at the time of the 
pattage of the Act. W. 200 (testimony of W. Qifford). \\ may be inferred from these statistics 
that the independents* voice was not ignored in Congress. 
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envisioned The iwlepcmlcnis* witnesses emphasized the benefits of two 
competitive practices: the yardstick for measuring I hi comparative jjcrform- 
anccs provided by the limited competition between 4jacent but not overlap- 
ping lixid service monopi>lies which were not engagJd in direct competition 
for revenues, and the technological innovations that resulted from competi- 
tive manufacliirc and procurement But other potential sources of telephone 
cdnj|)clition wereViot mentioned during the congressional consideration of 
the Act 

Although tlic historical evidence indicates no general conlcmptirary 
"sense" of a telecommunications market structure envisioned by the 
Comnnirucations Act. there was one area where a broad contemporary 
agreement favoring monopoly ^d exist during the period in which the Act 
was passed. It was conceded that routine UKai telephone service~-the 
routing and switching of calls within a geographic area--required a mono- 
pt>ly. Kven the independents, who had local basic-service m<linopoIies of 
Iheir own. found comiwition in this area indefensible. '^^ This was little 
more than a continuation of the basic concern that had first surfaced in the 
Willis-Graham Act. It remained the only limit on telecommunications mar- 
ket slruclurejwith firm support in the enacting record, as it had been in 
1921."" F 

With the exception of this support for a local service monopoly, it can 
be argued convincingly that in the formulation of teleconmiunications regu- 
lation between 1910 and 1934 Congres.s failed to agree on any substantive 
policy. This lack of agreement does not imply, however, that from 1910 to 
19.14 there was no telecommunications policy at all. Although Congress did 
not endorse any particular structure for the telecommunications market 
beyond the Iwal geographic monopoly, it did make clear that the nature of 
the market structure was to be left to public, not private, decisionmaking. 
Although priKcdural rather than substantive in emphases,' this clarification 
was no less a jxilicy than a flat promonopoly or procompelition policy would 
have been. The unifying theme throughout the congressional C|6nsiderations 
of telephi)ne and telegraph policy from Mann-EJkins to the Coijimunications 
Act is that the allocation of authority over the interstate *telecorimunications 
market should reside finally in a public regulatory body. The Communica- 
tions Act was adopted largely in response to the failure of the Mann-Elkins, 
Esch-Cummins and Willis-Graham Acts to realize this goal. | 

117. "One kinti of compeiiiion vn»n, indeed, eliminaled (in the periiHl priojr lo I934|. The 
e>n>erienv:e of prrvioun yeart hud <hown ihai two lelephone iysi«ms in ihe simeVommuniiy are 
ncilher economical nor convenieni, " Id. 269 («uiemeni of D, Friday, on behalf df the indepen- 
denl lelephone componies): cf HtaHngs on 5. 2910 Btfort tlu Stntut CommJoH Inttntatt 
CofWiten*. tupra note W, at 100 (leMimony of W. Oifford on t>eha1f of AT&T) ( "They 
ti»le|^ne companies) are a monopoly in the particular place I'hey are in"), / 
138. See text acco^ponyina notei 69-72 iNpra. ' / 
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The ICC\ inability \>r unwillingness to carry out its responsibilities in 
this area resulted in ihc creation of a public decisionmaker with clear and 
unified authority over communications.*^^ Moreover, in overseeing the 
telecommunications market structure, the new regulator was to have teeth, 
as indicated b> the grant of expanded regulatory tools in the Communica- 
tions Act The new regulator was to operate under the broadest charter 
imaginablc--u standard of public interest.^ convenience and necessity. Its 
power apparently was as extensive as that of the federal government under 
the commerce clause of the Constitution. It was to view the market open- 
endedly. with an eye out to new developments.'^^ And above all, it was to 
ensure that telecommunications **be effectively regulated// Whatever 
that mandate implied for the structure of the market, the determination was 
to rest with the Commission and not with the private players. 

The adoption in 1934 of this essentially procedural policy is not 
startling. As has frequently been said, the legislators did not anticipate the 
development of sophisticated microwave or data processing technologies or 
of specialized communications needs that would require a muhiplicity pf 
services and equipment. But as the debate'^ and the Act itself'*'' indicate. 
Congress was aware that the communications market was in a process of 
evolution. Although there is little doubt that, given the historical period in 
which Congress acted, the creative force behind this evolution was to come 
from private actors, the task of directing that evolution was made a public 
one.'''* It was the establishment of a regulatory process capable of this task 
of public regulation to which the Communications Acf and its predecessors 
were addressed/^^ The resuh of this policy was to commit the structure of 

139, See lexi accompanying notes 

140 See texi k company ing fM>tes 10106 supra. 

I4t. See lexi accbmpanying notes 54-56 supra. 

142- Commumcalion* Act of 1934 f 218. 47 V S C. § 218 (1970). discussed in text accom- 
panying note 106 supra 

143. S RtP No 781. supnt note 95. at 2. Stt also 78CoNO. Ri:c. 10313-13 (I934)(rcmarks 
o( Rep. Rayburh). . 

144 Stt remarks of Rep. Merrill, quoted at note 6 supra. See text accompanying notes 54- 
% supra, discussing Ptnsacota TtUphont and the f.sch-Cummins Act. 
145. See text accompanying note 106 supra. 

I4j^. .The conieinp6rary comnMniary--YrtflH little of it there was— recognized this as * 
central Aulcome of the Communications AWf-SJr Note, Tht Communications Ad of 1934, 21 
Va, L JRtv 318. 324-25 AI934Y 

Thi^ added powers vested in the Commission should prove of benefit to the public in 
possible raie reductions ami vioser regulation of the carrier*! aciivitiei for the public 
gi>od. The Act. however, should be equally helpful to the carriers. Though at preient 
there seems liule chance of any true competition in the field, the lame wai thought 
true in ihe field of transportation thirty years ago. With unified control, the Interesti of 
the carriers may be better preserved should tuch competition arite in the future. 
147, Wliat Justice Holmes said of the Constitution can also be said of the Communications 
Act: "IWle must reahze that they have called Into a life a being the development of which could 
not have been foreseen completely by the most gifted of its begetters. It was enough for them to 
realize or hope they had created an organism '* Missouri v. Holland, 252 U.S. 416, 433 (1920). 




the «clccom,nunica.ions markc. to political Interaction before the Commls- 
sion. subject to rather cursory substantive judicial review; the distribution of 
opportunituvs during the evolution of telecommunications was left to a 
Ht«»cal resolution without significant legislative limits on the outcome.'^ 

IV. "True Faith" and the 1934. Milieu 
A Th^ New Model. 

Like most reformations, the FCC's procompetition policy has produced 
a counterreformation'^' led by those whose positions have been most jeopar- 
dacd by ,he new policy-the cstablUhed carriers, who^ revenues arc at 
stake, and the state regulatofy agencies whose traditional jurisdiction has 
been partially usurped by federal authorization of competitive entry' and 
mterconnection^ And as might be expected of a counterreformation • a 
Sizeable part of ihe assault on the FCC competition decisipns has b^en 
devoted ,0 the articulation of a new model of the policy and theory underly- 
ing ,he chief document in question-in this case the telecommunications 
provisions of ihe Communications Act."<' 

... '^^'T "'''^ " advocates describe as the 

true faith of ,he Act The vision is a complex one. but it^ essential 
features may be briefly summarized. In its most elementary form the new 
model sugge=ys that the Communications Act provided not only for centrali- 
zation of regulation, as the orthodox interpretation would have it. but for 
the centralization of provision of telecommunications services and facilities 
as well. The Act. it is claimed, recognizes a "national public utility 
franchise . managed as a unified system by ATAT and its affiliates in . 
partnership with some 1600 Independent Telephone Companies^ for the 
nZ^l maintenance and development .qf the telephone 

network. - The telecommunications industry under this new model would 



The J\Vf'^>">Xf'/ °PPO""n«<'«. deals wilh (he ques.ion "who gel, whal >nd how 
even ,hS ' o u;?on; XuTaS^l^^^^^^^^^^^ '-"'"^ 
a,trTe'pX=^^ 

N") Srr Commenl, tupnt note .1. 

I W). The atAnuli has a »econd major from as well: the aiiempt lo secure ihe r«nl.c«m.»i „r 
r....on ,y Congreu of ,he Ac, i.se.f . r.iher ihan mere rein.erpreU.ion o" S ee 
no e W supru. This s.udy is primirily concern«l with ,he effort vi. li,i..,io„ ,o inveT.^e I9M 
Ac. wHh . new. more monopoly-orienl.d ch.r.c.er. nol wi.h le.i.talive r*form. Howev.r ihe 
ouicome of ,he effort ,o interpret ,h« exi.lin, .t.tule h.. .Jnific.ni r.3c*.io^^^ 
.urren. le,,M.nve d.b... See leM accomp-nyin, no.e, 251-527^. 

Ml. n* Crtal THtphoM Dth*u 64-^% 
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be ilruclured as an «xp«nHivc» integrated iwMK>poly nctwoi;k under u single 
managcnicni pcrvujiively regulated by the iPCC. and free of deleterious 
competition It would beconw the busiiKJss of the FCC in xhh scheme to do 
more than simply regulate efficiently; the CQmmi2isioncrs would bt charged 
with the affirmative duly to shape regulation toward an ultimate goal of 
ensuring thai the monopt^ly network not be jeopardized by polcnlial iclc- 
communications competitors.*^' 

According (o its proponents, the consequeiKe of this nfcw model of the 
law of telecommunications regulation is the emergence of four sub-princi- 
ples designed (o implement the overarching goal of protecting the franchised 
monopoly network First, the FCC may not permit the entry into the 
industry of telecommunications services or facilities that operate outsjde the 
network itself and that duplicate existing services without providing users 
more than what is available from the unified, franchised network— the 'no 
duplicative competition' * prtn^iple!'*^ Second, the FCC may not permit the 
offering of communications services or facilities from outside the network 
which carry a risk of being technologically incompatible with the network 
offerings— the "technical hurnr* principle.*^" Third, the FCC may not 



1 51 5/€ Thr Crtat Teiephont DthaU 63: "ITlhe basic coiUciHion lhai ihc 1934 Aci. * 

ami common terwc m Arty cvcni. require Ihc FCC lo prcwJrvc. rttalmiiin. and use ih« resources 
of the integraied telephone network where ii is economic lo do so. as an immensely valuable 
nmiomil in%et iind the heart of our communications system ' Sec noitfs 40 supra A 179 in/ta 

154. This focus on duplication of services is evident in ATAT s criticism of the Sprcializrd 
Common Carritr decisions. Establishment of Policies and Procedures for Consideration of 
Applicaiions to Provide Specialized Common Carrier Services in the Domestic Ihiblic Point-to- 
Pomt Microwave Radio Service. 29 F.C.C.2d 870, af/'d sub nom, >*a»hinglon Util A Trunsp. 
Comm V FCC.M5F2d IM2(9thCir 1975). c#ft. <*#«rf«/. 423 U.S. 836(1976); Belli el Co. v. 
FCC. m F 2d 1250 t3d Cir. 1974). c#rt. dtnltd, 422 U.S. 1026 (1975). ATAT considers the 
services provided by the specialized common Carriers lo be duplicative ot basic long distance 
service and insists specialized common carriers are no mpre than "other" common carriers 
which have no place in the scheme established by the Communications Act Stt ATAT v. FCC. 
539 F.2d 767 (D C Cir. 1976); Domestic Common Carrier Rtgulaiion: Htatings on H,R. 7047 
B4fort th€ Subcomm on Communications of the f/oust Comm. on JnUrstait and Foreign 
Commtn^i supra note 10 (statement of Eugene V. Rostow on behalf of ATAT). 

155 The "technical harm" threat has been advanced primarily by ATAT In challenging ihe^ 
interconnnection decisions following Carttrfont, Probltms of tfchnical interface and design 
may expose 'the network to deterioration and increased maintenance coats Stt Domestic 
Common Carrier Regulation: Hearings on H.R, 7047 Before thi Subcomm, on Communications 
of the House Comm on Interstate and Foreign Commerce, supra note 10 (statement of Eugene 
V. Rostow on behalf of ATAT). The arguments r«g>rdlng technical harm to network integrity 
are ably discussed in Report on the Panel on Common Carrier/User Interconnections. Com- 
puter Science and Engineering Board. National Academy of Science*. A Technical Analysis of 
the Common Carrier/User Interconnections Ana (report to Common Carrier Bureau. FCC. 
June. 1970). See also Note. CompHition in the Telephone Equipment Industry: Beyond Tele- 
rent, 86 Yai r l.J. 538. 546 A n .33 (1977) (concluding that ATAT's argument is •overstated"). 
Cy. Baker. Competition and Regulation: Charlet River Bridge Rtcrossed, 60 Cornell L, Rev. 
159(1975) 

The specter of technical harm it also potentially relevant to specialized common carrier 
Vompetitipn, although less forcefully than to terminaj equipment interconnection competition. 
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permit providers from outside the network to offer aHernwive communica- 
lioiis services or facilities which, because they tnay be used interchangeably 
with network-originated Offerings, threaten, the. revenues and thus the 
economic health and stability of the network providers-the ' economic 
- harm or 'creanKskimming'- principle.'^ Finally, ihe FCC may not pro- 
hibit thc^network from providing any new telecommunications-related serv- 
ice or facility, whether within or beyond the scope of conventional network 
offerings, piitticularly where providers outside the mitwoj^kJiave begun or 
are planning to make that service or facility available— the "tinrestricted 
entry" principle.'"^ 

These four principles constitute the operative rules of the new model of 
the Communications Act. In combination, they suggest that the fundamental 
purpose of regMiation of telecommunications under the Communications Act 
IS to ensure the presence of a single, expansive, unified communications 
network which operates a^a monopoly and is protected from comp<^n 
which either duplicates existing network services or threatens to do fechmcal 

1.^6 The . economic hsrm- prmciple has been invoked in both inierconneciion and 

Te rId?nMr.rT'77'" t'""*" '^""'^ -.erconnecion. compc.i.ive.manuf.c 

' r . '^"'P*"*"' -"^y reduce ATAT revenues .nd thereby result In " 

l^.t.t „ '"\^"'\r"'«'«'i»' b"^'ne»» service. The cl.im rek«rdin, specialized 

Sd.«t!^l , °" long-distance revenues, which ATAT cWms 

ri^t , « ■ ""'T^ Common 

Ho2/clm ) .""IT Z Communications of ,hf 

^oMow^nTh 'Ti ITTt I^ ""Jt oT"" Commtrrr supn, note 10 (statement of Eugene V. „ 
Roitow on behalf of AT&T). Cf. Baker; supra note 1.1.^ 

of Z^VTl^T ^^^^ °" ■ '^hnical har<h ■ and "ecotwrnic harm" prongs, 

dl h u "T"^ ' interconnection and terminal equipmeht 

dec...onv wh.l. reM.ng more heav.ly on the "duplicative competition • prong in attacking ,h« 
.pec.al.7ed common carrier ca«,. may be a semi-conscious reflection of the difference b«f- 

weo. the core of the system and .ts peripheral elements. Although the indep«ndent produc- 
tion of ternima equipments strongly duplicative of the functions performed in the Bell system 
by western F.lcctrK Western Electric may. not be close enough ,o the system core to be 
[LTJ,.d h' .V'""'"."'""?" •l"P"".ion. On ihe other hand, long-distance communications 
fachiaied by the specialized carriers closely revmble those carried out by ATAT's l*ni lines 
which must be at the core of any statutorily franchised monopoly. For core services, the 

duplK-ation attack .s strong, and resort to the technological and economic claims used to 
defend peripheral serv,ce<-H:laims which, althdugh arguable on social and economic grounds. 
ST* difficult to find in the law itself— is not required. 

J",. ^* P'^" ATAT has been especially bitter about 

what it calls the protective umbrella • given the specialized common carriers by restrictions on 
ATAT part,ctp.ition in new forms of private line and data processing services. S*t, t.g id W 

It IS not only voice commonications-the traditional service provided by ATAT and the 
independent telephone companies-which this vision of franchised monopoly encompasses. 
Record communications may be included as well. Sttid. (' [AJstechnolofyaboUshed the older 
distinctions between voice and record services. ... the scope, of the network ,houM be 
adjusted accordingly"). . 
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or economic harm lo (he network. In operation, these prirtciplcs would 
constrict the range pf policy choices open to the FCC and would tompcl the 
conclusion that FCC procompetition rules contravene the basic tenets of the 
federal regulatory scheme and should thus be retracted. 

Whether these principles are the most logical deductions from tlip . 
vision of a 'natural public Utility franchise/' and whether their implications 
for recent FCC policies are as their proponents contend, remain open to 
debate. As a preliminacy matter, however, it must first be determined 
whether or not these principles, and the vision they embody; possess 
cognizable legal roots in the 1934 Act. It is this threshold inquiry to which 
attention must initially be turned. ^ 

B. The Legal Basis for the New Model. 

Until recently, the legal foundation supporting the franchlsed monopo- 
ly model has been plagued by an all but impenetrable ambiguity. From its 
earliest formulations, the legaj assault on the Carterfone and Specialized 
Common (farrier decisions and their progeny has consisted of an amorph- 
ous combination of the legislative history of the AQt, interpfetation of its. 
specific provisions and its broader scheme, and ettrapolatipns from the 
overall social and legislative environment in which the seventy-third 
Congress acted. Only with the Increased attention currently being given 
the debate over the structtire of the telecommunications market— lafgely 
precipitated by suggestions in 1976 that the Communications Act be over- 
hauled'^"^— have positions on the legal front of the competition battle crys- 
talized. 

In support of the new model, the proponents of the franchlsed-monopo- 
^ ly rcadinffof the Act have woven together four principal sources of law: the 
statement of purposes of federal' communications regulation found in the 
Act;*^ the implications of specific provisions of Title II» most notably 
section 215;'*' inferences in the legislative history X6 the existence of 
monopolistic industry structur^;'*^ and a general sense of the milieu sur- 
. rounding the passage of the Act— including the cumulative experience and 

158 Sr# Domtstic Common CanUr Rtfiilation: Htaringon H,R, 7047 BtfortthtSubcomm. 
on Communications of thf Housi Comm. on InUniatf and Fohign Comm^€, supra ikmc 10 
(sutcmcnt of Eugene V. Roslow on behalf of ATAT); brief for NARUC, supra note 10, 1^30 
(inquiry into FCC competition policy begin* with ^^consideration of the tocial milieu which 
precipiuied congresjiionel actibn, the legislative history, the language of the Communicaiioni 
Act. and the scheme established by the Act'*). 

159 See note 10 supra, 

160. Communications Act of 1934 I I. 47 U.S.C. I 151 (1970). See notes 164 203 infra and 
accompanying text. 

I6t. Communications Act of 1934 } 215. 47 U.S.C. I 215 (1970). See notes 205-10 infra and 
accompanying text. 

162. See notes 21 1-2S /i0« and accompanying text. 




37 

. ... . ■■'<•• 

practice of federal regulation from !9ia to 193.4 and the uniVcfrsal ex1)ecta- 
ttons about the iciecommunicaiions business existing at that time.'*' 

I Staion /. The Service-To AN Clause Perhaps the most inter- 
esiuvg argument m favor of a statutorily franchised tfelecomfhunlcations 
mono|x>I> invests the Act s opening statement of purposes with significant 
.subMiumve conicni which both embraces the monopoly raodd and JImils 
FCC discretion m its regulation. Prior to the competition debate, section 1 
lay dormant, seldom used by .the courts and the. Commission for more than 
an hori«torrfunction.'*\As a general practice, regulatofy decisions have 
beeh niad<? and reviewed primarily with reference to the "public conveni- 
ence and necessity" or "public convenience, interest, or necessity" stan- 
dards of Titles II and III. respectively ;'« the specific 4l>bstantive policy 
goals enumeriitcd by section l-adequate service to all at reasonable 
charges, national defense and safety-have at most played only secondary 
role.s in explaining regulatory actions. More frequently, they have been 
^norcd altogether. With the'attempt to fashion limits on the discretion of the 
FCC to implement the public interest standards of Titles H and III however 
the language of section 1 , particularly its service.io-all clause, has taken on 
new importance. 

The .service-to-all clause" bas not yet been explored in depth. Even those 
who have used u to reinforce the franchi.sed monopoly model have merely 
cited section I to support conclusory generalizations about the policy of the 
Act. More recently, however, proponent s of the franchised monopoly 

l63 S« note* 229-30 infm and accompAnying text. 
164, Th« full (Oil of section I. ■» cprtcnily enaciedV reads 
hot ih« purpoie of rc|uUtmg intcrsinte and foreign commerce in commumoiion h« 

wire Ami radio coinmunication. and for ihe purpose>of lecurin. a 3e effeSfive 
execution of thi, policy k,y centralizing authority hiretofore S.nt*?[ by^aTto several 
agencie, and by grantii>« additional authority with i«ipe« to int*r»t«e tnd foXn 
commerce in wire and rftdio communication, there iicr.attd .co^^^^ 
LTi* f^ Cotnmunications Commission." which shaMb^^oSted « 
hertj^hafter provided, an^ which shall execute and enforce the prVvisC of'this 

47 U S C. I IJI (|<)70) (emphasis added). 

BrI!LS'„"/r • Souihwes, Cable Co.. 392 U.S. 157. 167 (1968); National 

V ?r?,MP ,"rn.f ^" ^'^ <"'^>= Washington UtII. A Tr.nsp. 

Comm. V. FCC. 313 F.2d 1142. 11.37 (9th Cir. 1973). d,»l,d, 423 U.S. 816 (1976) 
166. 5/# 47 u s e H 214(a), 303 (1970). . ^ w o w (i»»J. 

A„'.*iv.iW f r "t" Memorandum With Raspect to Department of Justice 

I air .". .L* Ho r Tl ^'uf Attorney Cf n.ral Donald 
Cosn B ^pi^t:. . . If • ^L"''J''^TAT memorandumXMTch 1. 1977). ^rtmfdin 123 
nU.„ ;h rr ^ " "r''*' "")^"lTh«»«rvic..to.allcl.UMj.inpartic^lar.mak*iit 
plain that Conpesi envisioned a sysUm optimized in accordanct with modem tngiMcring • 
networking concepts in which each company participatin« in the provi»»on of service would 
Dccome an integral part of a coordinated nationwide network." 
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moiiel have argued that by describing certain service, safety and defense 
goaU as the aims of all communicationH rei^ulation, section I limits^ the types 
of industry s(ruc4iue the FCC can find to be within the public interest 
standards of Title 11^^ They claim that by announcing an overriding 
regulatory goal, the service to-all clause defines the public interest standard 
which is to guide the Commission's decisions and subsequent judicial 
review. ^ 

The use of a statutory statement of policy such as section 1 to modify or 
define the Act's standards is a legitimate method of statutory interpreta- 
tion. The statcnwnt's relevance in assessing the procompetltlve decisions 
raises the difficult question pf what section 1, and particularly the service- 
lo-aU clause, means. There are sizeable problems in the construction and 
interpretation of the clause which drastically Mmii its usefulness as a guide to 
determining the appropriate mix of monopoly and competition in the tele- 
communications market. It is therefore not surprising that the rolcjit4he 
clause in the creation of the legal model of franchised monopoly fias bcehv 
vague and essentially rhetorical. 

J^) The background of the servic^-to-all clause. Almost all of the 
language of the Communications Act of 1934 was taken without substantial 
change from the Interstate Commerce Act, as amended by the Mann-Elkiiis, 
Esch-Cummins and Willis-Graham AcU. The committees responsible for 
the drafting of the Act assured their colleagues that the legislation contained 
little that did not appear in the transpor\j^ti6n laws.'^^ Yet, although it 

168. ^Stt. . The Great Telephone Dcbite 64: 
While Congrew gave the Commission broad diicrotion in interpreting the statutory 
Mandard of the. public inter/eM, there we^e limits . . . ihherent in the policies of 
Section 1 of the Act which directed the FCC to encourafc univenal service on the 
cheapest and most efficient basis. The supporters of [the new modelj believe that this 
directfon reuuires the FCC to allow the neiwofk, as a regjulattd natural motwpoly, to 
provide all tne communications services within its capabilities. 

\f>9, A SUTHKRLAND^ STATUTES AND STATUTORY CONSTRUCTION I 20.12, at 63-64 (4th 

ed.. Sand^ ed. 1972). There is f crucial distinction between statements of policy which, like 
section L follow the enacting clause of the legislation and become part of the statute, and 
stjitutory preambles, which precede the enacting clause (usually as a litany of **whereas** 
clauses) and are not part of the statutory law, Policy statements, as a rule, $Tt available to 
clarify ambiguous subsuntive provisions of the statute, but cannot be used to create am^ 
biguities. There are. however, scattered examples of much more aggressive use of policy 
statements, including some by the Supreme Court. 5## A.L.A. Sihecter^Poultry Corp. v. 
United State*, 2W U S, 495 (1935) (largely discredited case); Dayton Ooose Creek R. Co. v. 
United States. 263 U S, 456 (1924). Sft also Note, Ltgal Efftct of FrtmbUs^atuteM, 41 
CORNKiL L.Q. 134 (1955). 

Thus, in order for section t to be relevant iinder the usual rules of sututory interpretation, 
there must be some ambiguity in the remainder of Title I or in the provisions of Titles II an^ HI* 
which section t may clarify. Most of the Communications Act is ambiguous enough to au- 
thorize recourse to section \ as $n interpretive aid, particularly in gregi such as interconnection, 
siwcialited carriage and data transmission. 
170. See text accompanying notes 114-23 smpm. 
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reachmg suie„>ert, m «c.ion I .h«. ,he purpone of federal communicaiiortT 
iNaiion-wide . . communication service.""' 

dcclaL'JIonror? '";»*"<l"«n.s of 1910. 1920 and 1921 con.ained no 
dec ara K>ns of policy; m fact, communications had been specifically ex- 

Jh^:h I J7o?;r""'""''' '"^ Esch^Snimins Act. 

Which the 1934 Act eventually displaced."? Ncyhing in the preamble to • 
Radio Act swep, as broadly. - The drafter, of the CommunicXn A^ 

itrjire^^r;'' 

goal with respect to communications fcgulations. 

IcKisbZSX' y '•J.'P^>^'»"« new provision has virtually no 

^gisla ivc history. The original .versions of the Communications Act. which 
were drafted ^.nc.pally by Che administration- and' introduced J daj 

:!r:r:::rz:t:^'^ ' ^^"^-^ "^---^ 

For the purpose of regulating interstate and foreign cohimercc in 
possible, /o all the people of the United States a rapid, effidcnt 

SXt/f"" .r '' "''^ ^"^'^ communicaL'",r^.l' 

scc^Jrl T .1^ reasonable charges, and for the purpose of 

TZl .r'^ ^f'^'^ policy by oentralizing^tho^- 

Idctin ! ? K*'""*"^ "P*"*^'" «nd by granting 

additional authority with respect to interstate Snd foreign commerce iJ 
wire and r.^d.o communi«,ion. there is heneby created (the FCCj "' 
A third goal, '.the nationST defense. ' was added in committee "«-The 

r^^r H 7 "'L^ P"""* ^"'"''"8 T"**^ Senate report noted that 
section I declares the policy of Congress. assuring an adequate communi- 



•71 47 U .S C f 131 (|.)70) 



17:, S«e n,>.e 4.^ ,„pra „Hl .ccomp*nying lexi. 

IJniled Slile* over allilM. ch.n«iV^f1^^ • ""'""•'•» <»»« conirol of ihe 

provide for uVof ^ch^hT^S.?, '.'ti™* "dK) lr.n,mi«,onL.ndlo 

Con,n,«„ic.lio!u I^, "'""""^ unchanged section 301 of the 

IJJ ? ^1!!" '^"'^ <'*M),(«n«rk, of Stn. Dill). 

L. No 97. ch 229, | |. 50 Sl.l. 189 (1937) (codified .1 47 U.S C. | 131 (1970)), 
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cations system for ihis country/'*^^ but said no more, ami the Senate debate 
and the cajiference conunincc were completely silent on this provision No 
indication ,was made at any point in the official documents or record of what 
the language means, how far it reaches or from where it was derived. 

It IS Mill possible. i)f course, to speculate abtiut likely sources of this 
Service to .iir' concept iind limguage. During tlie debate o«-thc last major 
lcgl^la^^^c aciion in the teleconununications area prior to 1934. the 1921 
Willis Graham Act. Representative Graham chose an almost identical way 
of aiticulating the federal mteresi in telecommunications **l think I am 
slating the opmion of most men who have carefully considered the imuter, 
that It is behoved to be better' policy to have one telephone system in a 
communiiy thai serves all (he people . . than it is to hif^c two competing 
telephone ssslcms/'^'^ It mighi Ix* that section I was designed to refer 
s|X'cifica!ly to ihis siatcmcnt. carrying the national aim of communications 
regulation as expressed on ihe Uoox of the House into the statutes, Oj it may 
have iK-cii that (he concept first enunciated by Theodore Vail in 1907*^^ of a 
unified. s!ng!>-ma!Mgcd telephone system providing universal telephone 
service under gov ernmcnt regulation, found its way into the preamble of the 
Act by cither lacii or unconscious adoption And hgain. it may simply have 
been that the \ervice-io-air' language represented a highly gcnert\li/ed and 
diffuse shared sense of the fuixlamcntal aim of comrnunications t>rovidors 
and regulators withoui any specific content concerning how that service was 
to be provided Tliai the ecntral goal of regulating communications was to 
n\ake service available to all was something everyone could agree -on in 
|9U withoui giving up disagreements about the l>cst way to accomplish that 
goal Or the ^erv^ce lo-alf* language may have been in reality nothing 
more than New Deal boilerplate, intcndtd to provide the FCC with some- 
thing that would pass for an intelligible principle'^ to guide its regulation 
ami thereby satisfy the courts' requirement that policy-making ix)wers not 
bo delegated by Congress without providing somfc standard for their use by 
L.- n . ^ — 

177 S Ri r No 781. »K/>rrt note al 3 

I7H M ro.s(. Rn my n^^^n <reomTks of Rep. r»rah;im) (emphasis added). 

17*> Ai.tT Anniiai Ri K)kr 17. 18. 28 (1907); sft Oabel. supra noie t V al 3^6 An iicce^v 
ibic iafl> cxplicuion of ihc Hell vicwpi>iiii of this era can ht found in an ariicle by Arlhar 
Siednian ItilK. a Hell hiwyer. TheWtphont ax a Puhlic Utiiity. 21 Cask and COMMrNT 881 
(I*)IM this coiKcpi. vKhich IS uimmari/ed in ihe DrII Oogan. '*one syMcm. one policy. 
univci>al N*vicc/* I'CT. iNVvsnoATioN OF thi- Ti:u;piU)NII Industry in nu. Unitfd SxATts. 
M R l>H No UO. 7Mh C ong . IM Se%% I4V46 (I9^<)). wai advanced by Hell officlah al ihc 
hcjiruiKx o» ihc l*>M Icgislauon Htahngs on H.R, mt al 200 01 (lesiiniony of W. Gifford on 

bchaif of ATiil) ^ * .r^.-r 

180 Compare HrannK% on H R. 9WI al 200 (leslimony of W Gifford on behalf of AT&T) 
(siippi)rhnj; ihc posiiion ih.u iclopbonc scrvKc 10 ull 1^ bcM provided by limiiing compeiiiion). 
wt(h id :t^^ (U'Minion> of I> I ridiiy on behalf of ihe indepe,ndcnl telephone companies) 
(aiiiiniiK ihal coinpiM !«on proMde> ihc beiicr |iiclh«>d for providing telephone service lo the 
public) 
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atlminisiraiivc agenci«..'«' Th< qucMion.of which, if any. of these specula- 
tive explanations is the correct one is not clearly addressed or risoived bv 
the record. ^ ^ 

(b) Exploring the mtanln^ of Servict-to-an.'' Nevertheless, it can 
be argued thai., ai some point in attempting to understand tnodern statutes 
recourse to legislative history must yield to a close reading of the language 
and construction of the statute itself. As expressed by one court, "an 
explanatory tale should not wag a statutory dog.">" Particularly with 
congressional documents as unilluminating as those regarding this issue 
what the Act may be read to say on its face becomes doubly important And 
a close reading of the •;service-lo-al!" clause can unearth an alternative 
reading of the Act that is at otids with the more traditional view that nothing 
more was accomplished in 1934 than the creation of a unified regulatory 
mechanism for communications. 

In the first place, the construction of section 'l may in some measure 
bclic the traditional argument that more effective regulation was the Act's 
primary goal As nov^ constituted, the statement of^purposes for the Act has 
four separate clauses; the first announcing the "service-to-all" concept 
followed by the "national defense" and "safety of life and property"' 
clauses, and finally the "more effective execution" clause. '"'Only the first 
and the last were part,^f the original drafts of the Communications Act 
intrixiuced on February 27. 1934; the "national defense" clause was added 
after the conimittee hearings."" As originally conceived, then, the Act can 
be read to have had a dominant aim of achieving insofar as possible 
service-(o-all." and a subordinate aim of "securing a more effective 
execution of this pohcy" by centralizing and expanding on the existing 
federal alithority over communications. As currently written, the Act adds 
two complementary goals to the initial dominant theme of "service-to-air' 
and makes all three the cumulative policy which the final "more effective 
execution" clause is to serve. Regardless then of what Congress said about 
desiring only to legislate the more effective regulation of which both 

181 In IV)4 itie -iniclliiible principle" ruk of ih« Hamptm c.M was itill ilw kadini 

h«d y« b«*n itrtick down for unconstiiuiioiuil delegation. Sn J.W. Htmpton. Jr A Co v 

principle to whict, tt,. (.tencyj . , i, directed to Conform"). The confu.ion that .ro,. in the 

lute. ?is U mi« T " I' '^'"y «^«"P- - 

Statei. 295 U S. 495 (193. M; Panama Refining Co. v. Ryan. 293 U.S. 38S (1933). 

JlLi^w ^HTJ^^'I^V- '«««^'- CI. l9<»)(Jone,. J ). Sh 

llrl? U.?? I m "(S) '^""^'""^'^ °' STATUTtS 164-75 (1975). 

IM See text accompaQying iwtt I7« s^pm. Sf* addreM by David Sarnoff. mpra note 133. 
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Chairman Rayburn ami Chairman Dill s\yokc during ihc debates; ihc terms 
of section I place rhcVott' of effective regulation within the larger context of , 
Ihc broad •'service lo-t^r* policy and its complements, 

This may be to siiy no more than that Congress for the first time in 1934 
ariiculaicd what had in factl)een ihe natlomO communicatiotis policy at least 
since 1921 (and possibly since 1910), that at the heart of that policy had 
been ^ervice-to-all/' and that section I therefore did not change the 
existing law any more than did the provisions that follow it. This*would 
acford with the general suggestion in the legislative record that no chai^ge 
was intended But whether the "service-to air' concept was something new 
or jusi a verbalization of what had been Implied before, that it precedes the 
siatemeni of the goal of better regulation and announces the considerations 
that are to inform the exercise of that regulation indicate that more than a 
simplejestructuring and streamlining of the regulatory process was achieved 
by the Act The regulatory process was given a set of substantive aims— 
service, safety and defense — and arguably those aims placed substantive 
limits on what directions the regulatory process could take. Assuming for 
tbc moment that it can be shown that economic or technical hartn to the 
statutory network from ai\y vspecific form of competition has the effect of 
retarding the achievement of these service, safety or defense ai,ii>{v, it could 
then ,be argued that the structure of section I precludes the FCC from 
permitting that conH>etitive offering. 

Furthermore, beyond the construction of section I . the actual language 
qf the 'servicc-io-air' clause may serve to amplify the importance of the 
section in the Communications Act scheme. As the Supreme Court has 
noted in a classic passage on statutory interpretation, the '* words by which 
Ihc legislature undertm)k to give expression to its.;j^^ishes . . . lojften . , . 
arc sufficient in and of themselves to determine the purpose of the legisla- 
tion '^^^ Within the words of the **service-to-air' clause, it can be argued, 
there is an "expression of wishes" which speaks over the cacaphony of the 
legislative history. To reiterate, the clause states the purpose of the Act as 
"regulating ii^terstate and foreign commerce on communication by wire and 
radio so as to make availabU, so far as possible, fo all the people of the 
VJnited States a rapid, efficient, Naiion-vyidc and world-wide wire and radio 
Communication \frvice with adequate facilities at reasonable charges."'**^ 
The important point to note about this clause is that it contemplates not 
**communicatipn service" in the broad, generic sense but rather "a . . . 
communications service." It might be argued that this phrase docs not 
include service provided by whomever has the wherewithal to enter the 

185 S«e text Accompanying notei 115 A 121 supra, 

m, Uniud Sinlts v American Truckl:if An n. 3tO U.S. 534. 543 (IWO). 

117 Communicaiion? Act of 1934. M. 47 U.S.C. I 151 (1970) (emphash added). 



43 



coinmunicaiions business and in whatever form (he market forces may 
cveiHuully dictate but. rather, means that the service is to be provided by a 
single, unified, national communications concern, with the strong monopol- 
istic characteristics that the phrase implies. By contrast. th« declaration of 
purposes for the Esch-Cummins Act—from which communications was 
clearly excluded '"-calls on the executing agency only to "promote, en- 
courage, and develop water transportation strvice and facilities. "** sug- 
gesting only the diffusion of maritime transportation services through a 
multiplicity of proyiders'-w rather than centralized provision through "a" 
service. In the communications area, on the other hand, the presence in 
section I of the "a communications service" language can be taken to 
direct federal policy in the opposite direction, toward the maintenance of a 
communications monopoly The fact that this service was \o he "rapid 
efficient. Nation-wide, and world-wide." all factors which frequently ar<^ 
invoked to defend monopoly market structures. serves tp reinforce the 
notion that the drafteri intended a centralized and exclusive provision of 
communications capacities which were to be available to all. 

To make the statutory policy toward the structure of the telecommuni- 
cations industry turn on the drafters' choosing to express the "service-to- 
all" policy in a singular rather than a plural mode, as this reading of the 
clau.se suggests, would be extreme. If the drafters deliberately intended to 
convey a significant shift from the policy of multiple providers implicit in 
the language of the Transportation Act by qualifying the "service" aim with 
the singular article "a. " they would surely have said at some point in the 
legislative process. More likely, the language was the fortuitous product of a 
simple literary choice. 

Beyond this semantic concern, there are several deeper difficulties with 
interpreting the "service-to-all" clause as channeling the regulatory powers 
of the FCC toward maintenance of a franchised monopoly. First as already 
noted, the lack of legislative history giving any kind .of signal in this 
direction is forbidding. The entire purposes provision of the Act received 
less than cursory mention in the committee reports and debates '« Even 
admitting that resort to the legislative histoty is not always dispositive.'" 
the overwhelming l ack of attention paid to the language of section 1 by 

IM. Stt note 43 stipra, ~^ ' 

4*1? J7",*TIw."r '^'^''■^"•"•«'"*) '920. Pub. L. No. 132. ch. 91. | 300. 41 Sui. 

4vy (repealed \<t34) (emphasis Mlded). 

190 I' »hoold .ISO be renumbered ihal ihe Esch-Cummins Aci insirucied thai rvllroad 
compeiuion shall be preserved m fully „ possible" „ well. W. 1 407(4). lext ^company, 
ml noie 44 luprvt ' 

191. 5w47'U,S.C. I 131 (1970), 

192 See notes 173-77 s^pra aiHl accompanying text. 

193. See note 1112 sHprm. 
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Co^g^c^^ should discourage ihis kiml of clalwnUc intcrprcUUion of unojc- 
plt^ined sirtHiiory loxl 

Second, even granting thai i»ic definiiion of ihc goal of conununica- 
lions policy as service lo nil ihrough ''a communicalions service" indicates 
Honie deliberate congressioiud choice" to authorize a statutory tek\'onmuini- 
cations nuniOpoly. the full language of the 'service lo all" clause brings 
this argument toward the point of dissolving in ambiguity. This is so for two 
reasons In the first place, the statutory aim is *'a . . coiiununication . 
service with adequate facilities at reasonable charges " This leaves some 
range for the existence of alternative communications providers. The icchni- 
civl and economic insulation provided by section 1 would not reach all 
comiHTtrtive impacts; it would prohibit only those impacts which arc serious 
enough to threaten that the facilities of the statutory network will be 
rendered inadequate or thlit the network's prices will be pushed to unreason- 
able levels I'p to the limits of '^adequacy" and reasonableness/' there is 
statutory space for competitive entry. ^"^^^ 

More important, the determination of what array of facilities is "ade^ 
quate" and what level of pricing is "unreasonable" leaves the FCC with 
broad powers to say what the shtxpc and extent of the statutory network is to 
be The elasticity of the terms "adequate" and ^treasonable," like that of 
the phrases 'in the public interest,"'"** 'just and reationablc"**^ and '*pub- 
lic convemcnce and necessity "'*^^ in Title 11 of the Act. is practically 
boundless ^"^^ 'Adequate facilities" may conceivably t>e those which are 
absolutely protected under the "technical harm" principle from technolog- 
ical deca> or disruption from competitors' facilities, burthal term may also 
mean something much less expansive. Although charges might be con- 
sidered unreasonable if they exceed the equilibrium prkc of perfect compe- 
tition, the statute does not nmndate the lowest prices possible, just "rea- 
sonable ^ ones As a result, the FCC is left with a wide degree of discretion 
in giving content to the terms of the "service-to-all" clause. To decide .that 
the clause envisions the maintenance of a statutory conununication network 
is to say little abt^it how fur the "adequate facilities" of the network are to 
extend or what considerations will be legitimate in Xleveloping a "rea- 
sonable" set'of charges for communications services. 

1*1 This linuied form of comptlilion differs from Ihc (radilional im>del of compclilivc 
MjrvKCH. 10 he siirc^ Ami ihoxc enienng under Ms type of statutory aulhuri^alion would be 
Hubjccl 10 double tinKn noi only v^wild ihcy in ull likclihiHkl full prey to Ihc superior sitt und 
nmc of compciiiiVc lacliCN open lo Ihc «Ulutory nelwork, bul Ihcy would also be dcpendcnl on 
the ^;on^i^lcncy of ihc FCC delerminnlion of where ihc limils of 'adcqualc facililicji" and 
''rcrt\onablc charges" thould be tct, 

19V 47 V S C \ :0l(a)ilV70) 

1% M I 20lib) 

197 W 5 2l4<c). 

1911 Stf \W h Si MWAHi/, 5«prd nolc t2 
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Moreover, even if the ' scrvlce-io-all" clause is read as groining a 
Matutory monopoly, the full language of the clause leaves much doubt about 
the scope of the "communicatioi^ service" envisioned. The clause gives no 
clue as to what types of service or facilities arc at the core ofthc statutory 
network, what types are on its perimeters, and what tVDcs (if any) are 
beyond it It is simply not clear from the clauses whethcf/siniple terminal 
equipment or telephone handsets belong to the core or at the perimeter.."' 
The answers must remain to be defined by the FCC, and answering them 
would carry the Commission beyond the issues of adequacy and reasonable- 
ness of network facilities and charges, to the fjindamental determination of 
what IS inside and what is outside the network. The text and history of 
section I are too meager to give useful guidance in this task and the end 
result docs not diffcf much from the result of the more orthodox view of the 
Act: the Commission is left with something close to a plenary power to 
define the scope of the statutory network. That it would do so in the course 
of constructing the specific terms of the "service-to,all" clause rather than 
under the broader charter of the orthodox interpretation would be of little 
real consequence.?'" 

Beyond these niceties of the construction and interpretation of the 
••servicc-to-air- clause, there is an even ii^iorc compelling reason to reject 
the "statutory motiogoly" view of section I when seen in light of the 
substantive provisi^s of the Act. Section I and the ' service-to-all" clause 

m Thl» ji evidcni from ihe FCC * len«ihy and as yet unresolved computer inquiry Stt 
ReguUiory .nd l»o»icy Problem. Predated by Ihe InterdependeiKe of Computer .nd Communi- 
cation Service* and Facilitiei (Final Deciiion). 28 F.C.C.2d 267 (l»7l). aff'iHn port nv'd in 
port sHb nom. OTE Service Corp. v. FCC. 474 F.2d 724 (2d Cir. 1973); Regulatory and Policy 
Prob lenw Presented by the Interdependence of Computer and Communication Services and 

Sf, ^Lll'"'"^!! ^'"r^- " Notice of Inquiry. Regulatory and 

I^Blicy Problems Pt«s«nted by ih« Interdependence of Computer and Communication Services 
and Facilities. 7 F C C.2d 1 1 (I96«): Berman. supnt note 129. at 169-78. 

communications services, if not part of the nwnopoly franchise 
itself should at least be pvt of the brokd range of services which the statutory monopoly is 
permitted to offer. See note 137 inpra. 

JOO. This is pvticularly m» in the American system of administrative lav^, in which courts 
reviewing administrative «:,ions usiially defer to ageiKy judgments .bout the meaning of 
ambtguiiies in th^tatutes they interpret. Sm, Red Lion Bro«icasting Co. v. FCC. 393 
U.S. 367, 3«l (1969). A reviewing court might say that the FCC interpoetation of whether a 
certain type of iwvlce is inside or outside the statutory network is more reidily challenged 
when th« agency is interpreting the meaning of statutory language than when it is exercising 
judtment r^wding technical or economic matters. But siiKe courts art better trained in 
Mileipretiiit statutes than in reviewing discretionary judgments, in matters as complex as those 
Involved in imerconnection, specialized catrriage and data transmission a eourt is likely to yield 
to the aiency s view of the Act. Stt Washington Util. A Transp. Comm. v. FCC. 313 F 2d 
I142» 1157 (9«h Cir, 1973). ctrt. 4nU4. 423 U.S. 836 (1976); cf. Intcmattooal Harvester Co. v. 
Ruck«hhaus. 478 F.2d 613, 641. 631 (D.C. Cir 1973) (comiynts by Judges Leventh.l and 
■aitton on the difficulty of judicial review of complex issues of technology . in tW* case vehicle 
emissiona standards uitder the Clean Air Act). 
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apply not )usi lo telecommunications but lo broaiJcasting as well; the service 
calleO for by the clause includes both * wire and radio communication." 
Thi> inicrpreiaiion of section I would require the conclusion that a single 
monopi^ly was mandated by the Act to supply boi*i lelccommunications and 
radio service, since the "service to alP' clause should be interpreted idcnti- 
call> for N)th iclecomnumicaiions and radio coinnumicalions. Yet the provi- 
sions of Title III and the history of radio rcg^dation both before and after the 
Act make it clear that no radio monopoly was to exist. The fundatncntal. 
national policy toward radio communications was in 1934 and has always 
been to maintain a multiplicity of broadcast ojXTators-^^* Reading section I 
in the manner pri>pi>scd here would completely undermine that policy.^* 

On examination, then, it should be apparent that there are formidable 
difficulties in attributing a wide-ranging substantive role in the law of 
telecommunications to the 'scrvice-io-air' clause of section 1. While the 
opening statement of purpo:^es may be used to clarify statutory ambi- 
guities,-'^^ the statement of statutory purposes in the case of the Communica- 
tions Act IS in many ways even more ambiguous than the regulatory 
standards which i< attempts to define. Its ability to contribute to the analysis 
of the legal limits on FCC competitive policy is therefore marginal, and its . 
place in the regulatory pr(xess is more likely to remain primarily hortatory. 

2. Fundamental Struc tural Change Under Section 215. As a sec- 
ond ground of suppi)rt foe the new mixlel. its proponents interpret several of 
the specific terms of Title II and conclude that fundamental changes in the 
structure of the ielecommui|iicaiions industry were reserved for congression- 
al (and not administrative) action. Their argument relies heavily upon 
section 215 of the Act.^^ 

Under .section 215. three of the more conirovcrsial problems regarding 
the 1934 structure of the telephone and telegraph industries were reserved 
for later congressional consideration: the internal corporate structure of the 
AT&T system (centered on AT&T as the parent holding company for 
/operating subsidiaries); the cross-industry competition caused by Bell's 
providing telegraph services; and the exclusive dealing arrangement of 

some carriers with their users. -^-^ The congressional sponsors of the section 

■ ^— 

; 201 S40 FCC V SanJcn Brov Radio Sitttion. m V S. 470. 474 (1939) (**th« Act ttco$nizt% 
ihui ihc ficlit of broudcasltng is one of free compciilion"). 

202 Bui ihere muy be an iniere^itng parallel between the loc»l geographic monopoly policy 
inUicaJed by ihc Wilbi Grnhum Aci, ice noiei 69-72 supra and accomponying text, »nd Ihe 
tffftcitve local wuveltngih monopoly granted lo broadcast licenscet. To the extent that both 
reflect a pi)licy of local-monopoly over basic lelecommunicaiioni and broadcasting services, it 
is not inconv^teni th^it wire and radio communicationt arc joined in the section I stateq>lfnt of 
purposes while treated separately elsewhere in the Act. 

203 See note 169 jupni. 

204 Stt The Ortat TrUphoM Dthait 64. 

205 See note 127 jN/»ro. 
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mdicuicd that Its piiriHjsc wm to iK)stpone consideration of these structural 
mucsuntd the new FCC could investigate and 'recommend. . jcgUla- 
tion for their solution. ' The advocates of the franchised monopoly read 
section 215 to indicate that by pt)stponing the consideration of these prob- 
lems anil by mdicating that their solution was to come in the form of new 
legislation, the seventy-third Congress declared its intent to retain authority ' 
over basic structural change in telecommunications. As a result, the argu- 
ment concludes, the power to reshape the industry was not delegated to the 
FCC but was reserved by Congress and therefore, the FCC's recent deci- 
sions o|wniiig the way for competitive offerings exceed the range of ad- 
ministrative actjbns authorized by the statute. 

As a threshold matter, there may be reason to discount the claim that 
the services authorized by the Carterfone and Specialized Common Carrier 
decisions thtejtcn to produce a fundanKntal structural change requiring such 
Congress-oniy treatment.^- But assuming for the moment that such a 
showing cou^d be made, it appears that the section 215 reservations fall 
short of supporting the franchised ihonopoly view. In the first place, section 
215 does no< explicitly deprive the FCC of authority to make basic structural 
changes in the telecommunications industry, provided those actions are 
found to satisfy the overriding public interest standards of Title II, Nothing 
m the terms or legislative history of section 215 specifically precludes the 
interpretation that the Commission was to share with Congress concurrent 
jurisdiction over fundamental change. The fact that the section envisions the 
pi>ssibility of further legislation on the reserved problem areas need not 
n>ean fhat FCC activuy in those areas was foreclosed; the section may have 
had a more imxlest aim of satisfying critics and defenders of the 1934 
industry stmcturc by the familiar compromise tactic of authorizing a thor- 
ough study of the problem by a newly-created expert agency. Given the 

/-^S^S.*'" "^''^ » ""Of* «"ec»*ve regulatory 

/ body and their failure to expressly limit that body's powers by section 
^ 215. the interpretation that best harmonizes the terms of that section with 
those of the entire Act would provide that bt>th Congress and the FCC 
possess the power to-fundamentally restructure the industry 



206. H R Rn.. NO 18.^0. ,mpm note <»V ai 3. 

dufrLir.n"!' <"S«c«ion 215 r«pre«m. one limil" (on FCC 

^U^-SUal'-rVr " of ,iuri«lic(io„ over problems of fulmenUl 

« 1^ u unT. I' ^'"^ oy^rMaw^ .he Tgumen, iomewh.1. ,ince Conre.s .Iw.y. 

szrr:; tr^^ * " """" 

MB An economic .n.ly,i, „f ,hi, i,tue beyond the tcope of ihii Article. 5W**»i*«i//y 
^.s' l? Tl"; T "^^""^' AnoNSHitt A«»iNa ™oM Policim and Pkac 

brmut TURFS. 61 F.C.C.Id 76(, (1976). 

W>- See lem acconip«nyin| mwet IM-2.1 xupm. 
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Second, under iradiiional statuiory intcrprcialion. \ht reservations of 
auihorily in section 215 should be read to apply only to the three siruciural 
i!isucs s|x?cifically meniioncd in the provisions of the section. The devel- ^ 
opmcnt of federal lelccommunicationN regulation strongly indi^^alcs that 
Congress delegated first to the ICC ami then to the FCC the fullicxtcnt of 
congressional auihorily over nitersiale commerce in iclecomimmic|jiions.^*^ 
The most consisicni expLination of ihis plenary delegation is 1 that the 
Communications Act clothed the FCC with full authority to act as (he agent f 
of \)\c legislature in accomplishing the public interest, subject oi^ly to the 
explicit rtscrvuiions carved out of the delegation in section 215 ^nd else- 
where Under this mierpreiaiion, the argument made by propiMiei^s of the 
fraiichised monopoly model is undermined; in light of the broad grant .of 
authority to the FCC. the reservation of congressional action over a set of 
specific problems cannot appropriately be gcncfalized to declare aii across- 
the-board congressional reservation of authority over fundamental structural 
change, to the exclusion of the agency charged with tolecommuoications 
regulation 

. 3 The Lrgislan^e History In the legislative histories of the 
Communications Act and its sister Public Utility Holding Company Act of 
1935/^* the argtimeni for the franchised monopoly model finds a third basis 
of support lis proponents focus on floor remarks by the committee chair- 
men responsible for* the 19U Act and on comments at congrrssio.nal heat- 
ings by one of the leading contemporary authorities on industry regulation as 
evidence that Congress undcrloi^k a tiiieful reexamination of the telecom- 
mications industry structure, including the expanding Bell monopoly, and 
concluded that the structure should noi be changed. ' \ 
However, only a portion df il)e support claimed to exist in the legisia- \ 
live history can be gleaned from the general remarks made daring the 
consideration of the Communications Act' Those remarks indicate merely 
that Congress recognized the eff(^ciive monopoly possessed by AT&T in 
1934 A prominent example is the coinineni of Senator Dill: 
I think it.is generally well known ^y lliosc who know anything about the 
set up of the telephone pionopoly . ih.it under the "present arrangement 
the pi\reni telephone company, the American T^ephone. A Telegraph, 
not only owns the operating coriipanies in thc^jpVincipal cities in the 

llO Stticw Accompnnying iu»t(.'i 54-56. Ml supra. \ 
2\\ M U S C I 7V 11970) 

2\: AVr. tg.. ATAT MemoranJum. supru ftoie 1^7. at |; I li7. Moreover, itic AtAT 
M<morftndun) noiex ihai ihe faci WW in «cnon :i5(b) of itie Aci Congre»» intruded ihe ''^'^^ 
10 invcxiigatc provision of Klegraph service by k'leptione companies mtky itiow ihai CQa«re»^ W 
not onl> preserved ihe telephone monopoly, but jiKo Indicttevl concern over ttie most vii)b|e 
form of \crvice competition then pre^em— the competition between i«l«phon« on** telegraph ^ 
compwnie^ for record communications bininess • ^ 
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" .rn pi i J . the manufacturing company, the West- 

ern Elccttic. which supphes the operating companies with the equip. • 
mcnt of the telephone business, and there is no competitive bidding on ' 
conlSs% ^^"^ •*^"'P'"^''' 'he operating 

Similar remarks were mJide by Congressman RaylYirnJ"^ The point is 
inarguable: Congress understood that the industry structure which had 
developed and which was to be subjected to FCC regulation was monopo- 
istic. But It. IS equally obvious that none of the congressional statements in 
itself indicates particular enthusiasm for this monopoly structure; the state- 
ments represent a recognition of the fact that little competition existed, not a 
policy directed toward that result. Standing aloiie. the comments of the 
Act s sponsors tell little about the role envisioned for competitive services or 
facilities in the regulatory schenje. 

The more forceful argument based on legislative history relies not on 
materials related to the Communications Act. but on the Public Utility 
Holding Company Act of 1935. by which Congress restructured the power 
industry by breaking up the holdiiig companies which dominated electric 
and gas services.^" During hearings on the 1935 Utility Act. the author of 
me extensive investigative report which laidjhe groundwork for the 
Comn>unications Act. Dr. William Splawn. appeared before both 
Commerce Committees to explain his recommendation that utility holding 
companies be abolished.^'* In the House hearings. Splawn explained thai 
organizatipn of the power business on a national scale was^ unn<icessary 
because (t)he powfer business is not like th» telephone bjiisiness He 
expanded on this conclusion six weeks later al the Senate hearings! ' 

213 78 Cgno. Rkc. 8824 (1934). '■ T' 

A^lr "x'."^'.'* < .^^•"P«t"*«n in ihe indusiry will run.tboui as follow,- Telenhone- 

Xc.ny a * Telegraph n 

H^lr'* """^/'^ '^^"^ '^''"'^ Companies: HeaHngs on H.R. 5423 Btfort the 

NoM^'Comm. on InUnta,, and Forti,n 0«m*«:r. 74th Con,.. U, S«„ (1935? PwSrtJ/l/I 

2,6^ c ' L'"'^- ^ BoNMioKT A 0. Means. The Holding Company 90-222 (1932). 
216. St* Splawn Re^RT. supra note 89. Splawn w„ .ppointtd pur,u«it to. 1932 r«olu 

WM power inuustriei. By the time of the 1935 hearings he h«<l h-n nuiMd an int«Mtit« 
riZJ!l S T ^ »^ counsel to .he House committe*. Public UtUity Hotdtni 

CeSl^ i atT? ^r'Hr:*' "•^'^ '^«'««" Writ of 

IU7I (1^77). But M« text accompanying note 222 in/m. 
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Someone %ttn\% to h:ivc hi\d ii dream that the electric power 
busineti!^ could be organi7cd corporatoly and conducted very njMch as 
the telct>hone busincssl^. Now there is quite a difference in the physic- 
al operation of the twp. The telephone, in order to ht moM useful, must 
be connected through swiichboar<ti with every qjhcr switchboajd|to the 
entire country.^'" ^ '^'f'^ 

Relying upon di<»finctions drawn in the Splawn testimony and the treatment 
of industry structure by the 1934 and 1935 Acts.^^* proponents of the 
franthised mono|^ly reading of the (\Unmunications i^ct conclude that 
Cqngrcss decided to freeze the monopolistic market structure, subjecting it 
to pervasive regulation, rather than change it in the dramatic way in which 
the breakup of electric and gas utility holding companies^as accomplished. 

The Spluwn remarks do lend ca^dcncc to this*conClusion particularly 
given Splawn's central role in the development of telecommunications 
legislation during the New Deal era. Viewed in their entirety, however, both 
Splawn's comments and the holding company divestiture requirements of 
the 1935 Act are considerably less Ihmi compelling evidence that the 
Communications Act was aimed at foreclosing telecommunications compe- 
tition. 

In ihe first place, the dichoto^iiy ulluded to by Splawn was not, as the 
incomplete .quotation of his remarks suggests, simply between the power 
and4he telephone industries In its full context, the sentence partially quotetJ 
above^'^ reads; "The power business is not like the telephone business or 
the railroad bf4siness, transcontinental or essentially an interstate proposi- 
tion. Thi^ linking of the telephone and r&ilroad industries belies an 
integpretation of the Splawn lestimony as supporting the franchisee) Tnonopo« 
ly view, because railroad regulatii|n did not treat new competition as 
inimical, at least prior to the decline of the rails brought about by the advent 
of air transportation, the contrast drawn by Splawn between the power, 
telephone and railroad industries can hardly constitute prima facie proof that 
the divergent legislative approaches taken by Congress in 1934 and 1935 
express adoption of the new moders *'tiuc faith." 
. " Indeed. the full context of .the Splawn testimony shows that a welter of 
factors entered into the congressional judgment that electric and gas utility 

218, Pkbiic Utility Holding Companies: Hicrin^x on H.R. 542} liefort the House Comm. on 
Interstate and f^orrign Commerce, xupra note 2t5. ul 75. 

219 While the 1934 Communications Act left the structure of telecommunicntions unchung* 
ed— with ATAT operMing lont-di^tance lines «mi holding control of its operating subsidiaries— 
the 19)5 Public Utility Act ordered divestiture by the utility holding companies of manufactur- 
ing ami opcrlfling subsidiaries. See 15 U.S.C I 79k (1970). 

220. See teV accompanying note 217 supra, 

22 1 . Fkblic maty HokHng Companies: Hearings on H. 5423 before the House Comm. on 
Interstate and Foreign Commertet jiipna.note 2I5| at ISO. 
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holding comptnics served no useful end. Starting with the sentence just 

discussed. Splawn told the House Committee: 

The power business is not like the telephone business or thi railroad 
"V busintsi, transcontinental or essentially an interstate proposition. Its 

^ operations are at the most regional. Many of the soundest operations 
are altogether intrastate and may be tlesignated as local .... This is 
an industry which is essentially local and which . . . should be 
managed locally, and therefore regulnted locally .... 

^ (Earlier testimony] has shown you^he abuses that have 
grown out of these interregional holding company activities .... (T]o 
reach all of these abuses, you will have about 32 different bills or 
different sorts of approach .... 

... (W)hen you try to roach put to regulate them (rather than 
breaking up the holding companies] .... (yjou.would not be regulating 
public utilities. They are often not operating anything, but mertly hold 
securities}^ 

At the Senate hearings. Splawn went on in the passage from his Senate 
testimony partially quoted abovc'^^ to describe, in addition to technical 
interconnection differences, differences in the corporate operations of the 
telephone and power industries that called for different legislative treatment: 
* Now. there is quite a difference in the physical operation of the two. 
The telephone, in order to be most useful, must be connected through 
switchboards with every other switchboard in the entire country. And 
you find in that industry a holding-operating company, rather close to 
the operations which you are undertaking to regulate through your 
agency, the Federal Communications Commission, 

But in the power field there is no such situation or transcontinental . 
transmission of power. . The physical set-up in this operation is 
local and. at most, regional. There is nothing Nation-wide about this 
set-up except the corporate structure, the intangible thing superim- 
posed upon these local physical oper itions.^^^ 

Thus. Splawn distinguished the differing needs for structural change in 
the telephone and power businesses on at least four grounds. First, there 
were technological differences dictating natfonwide interconnection of tele- 
communications services and facilities which were not present for the still- 
embryonic electric power system Second^ there was an underlying senti- 
ment, akin to a federalism concern, that an industry which was truly local in 
evei> way but i*s ownership shou(d be regulated by states or municipalities; 
rather than intervene to regulate the industry because it was held in interstate 
conglomerations, the federal government should dismantle the industry's 

222. /<^. ISO^Sl (emphasis ftddtd). 

223. See tc)it KComp«nyirtf note 218 jwpm. 

224. FkMc Utility Holdimg CompcnUt HiMngs on H R. 3423 Bt/OPv tke Housi Comm. on 
Intftstati and Forngn Commerci. supra nol5 215. »t 75 
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unpioduclive intcrsiaic characteristics. Third. !hcrc existed in the power 
industry a record of abuses by the electric ainl gas utility holding companies 
which aroused the ire of the congressional committees and which had no 
apparent counterpart in the telecommunications industry .^'^^ Finally, there 
were important differences in Splawn's comparison of the corporate ar- 
rangement of AT&T and the utility holding companies: while the latter 
•*merely h(elld securities" while ''not operating anything/ the AT&T 
holding company was not only *'rather close to the opcraiions''^^^ of the 
subsidiaries whose securities it held, but also actively ertgaged in operating 
the AT&T long distance lines wps not a *'mere pjiper company'*^^* that 
transformed local into regional activity purely for the sake of enlarging its 
economic holdings and control. 

Given the lack of technical or service functions and the abusive conduct 
of the utility holding companies, it is understandable why Splawn and the 
1*35 Congress chose to reshajK the |H)wer industry radically, only a year 
after following a more conservaiive couisc in the Communications Act. The 
two industries were not similarly siluiilcd. for reasons that were more 
complex and more immediate than the economic explanation that the tele- 
phone business inclines toward a centralized, nation-wide monopqjy while 
the electric and gas utility service requires only IcKal and independent 
monopi)ly providers 

This is not to say ihiil the divergent concepts of optimum industry 
structures present in the Splawn testimony and in the 1934 and 1935 Acts 
have no significance. But it is important to4)lace the genesis of those 
differing concepts in full context. Doing so illustrates that from the stand* 
p«ini of legislative history, the fact thai Congress ordered the amputation of 
centralized ownership in ihe electric and gas industries while leaving the 
1934 structure of lelccoinmunicaiions industry intact ca^inot be ex- 
plained entirely, or even prnnarily, by the view that Congress endorsed the 
franchiscd monopoly model in the Comnninications Act but did not do so in 
the Public Utility Holding Company Act of 1935. While the floor remarks 
concerning the Communications Act and the contrast between treatment of 
telecommunications and po\yer industry structures may help to illuminate 
the general environment in which the Act was passed* neither is very 
strongly indicative of the franchised monopoly mixlcl. 

27^ Power iiulustry abuses »rc noted throughout the \W hearings. Thai there were few 
cohipuruble contemporary «bu%cs by icleconimurficiitions holding companies — i.e., ATAT — 1% 
indicated by the relative luck of allogrttions of abuse in the Communication Act hearings and 
debiite<( See notes 33 S^ 38 t^pm, notes 1 10-48 xupro aruJ aiccompanying text. 

226 See text accompanying note 221 supra. 

227 See text accompanying t\o\e 221 supra. 

228. Fuhhv Utility^ Hiylding Cnmpanifs: Hearings on H R 342.1 Hefiyre the House Comm. on 
interstate and Foreign Commerce, supra note 215. at 180. •* 




4. The Expression of the 1934 Milieu: The 'Vommon Carrier 
Concept. " .Although the foregoing arguments regarding the "service-to- 
air* clause, section 215 and the legislative history are important corner- 
stones of the franchised monopoly tnodel, the core of the vision of the •'true 
faith" lies elsewhere, in an orguni/ing concept which assertedly has gov- .^ 
crned the developnKint of telccv>nununications regulation from its earliest 
stages and which found expression in the general plan of Title 11.^^ By 
providing the broadest and most ;k curate reflection of the universal under- 
standings and expectations of the |>criod in which the 1934 Act was for- 
mulated, it is argueil. this concept announces a theory of industry structure 
that is incompatible with the basic premises of competitive theory, leading 
to the conclusion that Title !l is "inconsistent with the notion that Congress, 
intended that reliance would be placed ujpn competition to govern the 
provision of telecommunications service. 

In m most succinct form, the * common carrier concept" asserts that 
"the theory of competition cannot rationally be applied to products or 
services, the provision of which has been made subject to pervasive regula- 
tion "^^* As with the application of most core concepts, the consequences of 
this common carrier ideal for substantive regulatory rules arc occasionally 
diffuse and difficult to penetrate. But, as articulated by its proponents, the 
concept is as blunt and simple as it sounds: the congressional decision to 
engage in regulation of Iclecomniunications carriers, once beyond the 
threshold of pervasiveness, inevitably precludes competition in the re- 
gulated field. Thus,, the choice to open the telecommunications field to 
competitive entry by new providers would be outside the principles of the 
**common carrier concept" and beyond FCC authority. 

The source of this concept is found in a panoramic view of the 
development of the telecommunications industry structure prior to 1934.^^' 

229. S40 t€n€mHy ATAT Mtmormndum, supra note 167. ai EI357; Tht QrttU TtUphoru 
D9hat4 63; Pttition for Writ of Certiorari, supra note 217, at 70-83; Brief for NARUC. supra 
note 10. 

230. AT AT Mtmorandum. $up^ note 167. at El 357. 

23L Petiiion'for Wrii of Certiorari, supra noie 217. al 74. 83. A slightly less all-en^m- 
paitinf version of the concept is offered in Tht Grtat TglgphoH4 Dthatg, Cf, Hawailin 
Telephone Co. v. FCC . m F.2d 771. 777 (D C. Cir. 1974): -The whole theory of licensinrtlnd 
regulation by tovemment'^atencies is based on the belief thai competition cannot be tnisted to 
4o the job of regulation in that particular industry which competition does in other sectors of * 
the economy.** 

^ 232. Similarly, carriers would be immunired from competitive scrutiny under the antitrust 
(•wt, Sh ATAT v. Untied Sutea. 427 F. Supp. 57 (D.D.C. 1976). rert, dinied, 429 U.S. 1071 
(1977) (Communicatiotii Act and regulatory powers of the FCC do not give implied immunity 
from aniilruti law* to tiM companiei operating under them). 

233. It has been suggested that taking this panoramic view moves the discussion to 
**dMper and nnm jurisprudential** level. 7^ Qrtat Ttltphom Dfhat^ «5. There is a sense in 
whicK ihe effort to bring into (ocut the context in which Congress acted hat something of a 
more "juritprudential*' character than the rather close attention to the lai^uege of the statute ■ 
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From the pattern in the early decades of this ccnuiry of incrcasin^j industry 
consolidation and Male regulation and decreasing compeiition,^^ AT&T had 
forged a centrally planned and operated partnership wjih the indepcmlcnt 
companies which provided nationwide telephone service. Thr(|ighout this 
period. Congress was aware of — and h;ui even encouraged^^^— -this mono- 
polistic course. In 1934. by way of the Splawn investigation, Congress 
assessed this developmer\t and embraced the no-competition principle of the 
common carrier concept b> electing to retain the monopoly structure and 
subject it to comprehensive regulation Thus, ortt* commentator noted: 
If one looks at the statute in its full Cvuitext of practice and habit over a 
period of 35 years as an integral pait of the process of making decisions . 
of communications policy , . it is obvious thai Congress could have 
had no other goal in nund. because a unified telephone network had 
existed for a long lime before the Aci , it existed at the time the Act was 
passed; and its legitimac> was not challenged until 1968. The unified 
network was the uni\eis;il expectiiiion reflected in the Act."*^ 

There i^ strong aptx a! to this ' totality of the circumstances ' type of 
approach^^t the least part of which comes from the intuitive sense that had 
the Congress int^ided in 1034 to altei ihis monopolistic course, it would 
have done so, Bunhere arc flaws in the argument that raise doubts about the 
strength with which it supports the principles of the franchised monopoly 
moilcl 

Most important, the argument is overstated. In suggesting that perva- 
sive regulation necessarily carries with it the intent to freeze opt competitive 
entry into monopolistic market structuies. the argument goes a step further 
than the fact of'regulation alone will [)\i)pc\ it. The primary meaning of the 
legislative choice to engage in comprehensive regulation is that the final 
Khtus of authority over decisions affecting the price, availability and deliv- 
ery of the regulated services should reside in a public body, not in private 
hands The fact of extensive regulation docs not of itself lead to the 
conclusion that a specific industry structure is mandated. Pervasive regula- 
tion is no more than just that: the conurutmcnt of the development of the 
regulated field to-the comprehensive oversight of the public agency. It need 
not mean that 4he only proixir subjects for regulation are nionopoly pro- 
viders. 

und lo supporting legi\lativc ilcKutTicnls. But it is important to remember iwo lhing%. FifM, cure 
niu%t be taken not to confuse deep juritprudenco with^slfiUospheric muiings. Second, while 
there is an important n«cd for recourse to the temper of the times in which legislation was 
enacted, the more rcliabte mode of ^iscertaimng leKislalive inieni remains the examination Of the 
contemporjiry official records and malcrials. Calling an appix>ach ''more jurisprudential" does 
not automatically make it the preferred technique of legal analysis. 

2)4. See text accompanying note 13 JMjW^.*^ 
' 235 See text accompanying notes ^i^TIsupra (discussing Willis-Graham Act merger au^ 
thori^ation) 

2)6 Tkt Grea^ Ttltphont Ofhale 65. 
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This ,s not to say that the . • coounOn carrier concept" has no'Substan- 
t»ve content with regard to the roles of monopoly and competition in the 
regulatory process The undertaking of pervasive regulation of an industry 
in which mono,x)lies are already in place and in which the elements of 
natural n.onoixily are strong does indicate that the practice of ft^lying on 
conH>ctn.ve forocs alone to guide industry devek>^ment has been judged 
insufficent to promote the public interest The existence of nionom)lv 
struciurm ,s therefore to be expected But the most that can be dcdiu:ed 
reliably from the adoption of a sweeping regulatory scheme is that the usual 
presumption against monopolistic economic structures has been foregone by 
•he legislature. The deduction cannot be stretched to tl^c point that competi- 
tion m the regulated field is conclusively outlawed. Even assuming arguen- 
do that pervasive regulation fully reverses the usual presumptions, making 
monoix)ly favoftd and competition disfavored, the choice to follow a 
competitive course would still be open to the public regulatory authority 
provided It concluded that those presumptions were overcome. Once even 
this limited form of agency discretion to create comi>etitive markets or sub- 
markets IS conceded, the claim that ihe common carrier concept precludes 
coiiHxMitive entry falters^" y ^^nmcs 

Furthermore, reading the Communications Act to incorporiite the ex- 
pansive substanlivc view of the "common carrier conccpf would require a 
questionable implication of staUitory immunity from competition initiated 
under regulatory supervision In the record there is nothing more than 
ambiguous support for this reading " Although the 1910. 1921 and 1934 
deliberations include frequent recognitions of the monopolistic character of 
telephone service at that time."« substantive contours of that statement were 
seldom elaborated up.)n. The Willis-Graham policy of favoring local geo- 
graphic nmnopolies ^n the provision of basic, telephone services and 
facilHics. while displaying at least a narrow substantive tilt toward mono- 
poly, docs not itself reach so far or in as many directions into the industry 

l^^^rc^cTZ^c'' "".^•""^''^-"-^ -^>"-c regulaiio,. .s iHusiraic. by ^i^c 
fonHni S ,?8l , .clecon.„u.,uc«i.o,.s con.,«i.ii„n. FCC v. RCA Coinmuuiu.- 

«o„o^ .« ■ . ' ' " f*"""" ff'Miiclly ciied by (he adviKtticM.f ihe franchise.) 

mon„p.,ly mcKlel, p.„i,on for Wni of Ccri.orar.. supn, noie 217. a, 8V Ali ' ' 

Mcnorandun., ,upn, noic 167. ai FHV. ih, Couri noied lhai -(.Ihe very fac ai ConJr* 
F^dend'c 1'" -»""«"on comn.unia.iion, 

f«v«r^ compei.i.on .n communici.on, i46 U S m 93, Thi, language fnllt well short of 
d.s.pprov,ng ,he u^e of con.peni.on a, a uh,| for regulaiing leleoommunicr ^ e , y 
«ue, no further .ha„ ,o dmnunile ihe prcM.mpiion .ha, monopoly Mrucure, Tre n aw h 
do., no, c.„ con.pe„,lon .n,o disfavor, nu.ch less foreclose ns use e„,ir y ' h 

regul.,ory «g«ncy from drawing on compc,i,lon for complemcn,ary or auxiliary suppor, " fd 
in See , ex, accompanying notes 27-28, 66-67. A til .vuprti 
2.1*. See lest nccompanying notes 6'»-77 supm. 
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structure as the franchised monopoly mo<lel would suggest. And while the 
1934 Congress made no significant changes in industry structure, neither did 
it embrace the existing structure with enthusiasm?^ As Is clear from the 
manner in which it was ac^vanced,*"** the expansive **truc faith" form of the 
common carrier concept can be discovered only by implication from the 
overall course of telecommunications regulation, 

In light of the overall federal policy favoring comjJetition. such impli 
cations shouUI rarely be given the force of law. As the Supreme Court has 
held where comprehensive regulation has been argued as a defense to 
antitrust complaints, implied repeal of ffcderal procomjxttition jwlicies by 
regulatory statute should be ^'strongly disfavored'* and should **only [bej 
found in cases of plain repugnancy between the Icompetitivc] antitrust 
regulatory provisions The policies underlying this rule in the antitrust 
area are even more visible where the issue is implied restriction o( agency 
discretion to use competition as a regulatory tix)l. rather than repeal of 
judicial jurisdiction over activity which \<i subject to simultaneous adminis- 
trative regulation While there is great potential for institutional conflict 
and inconsistent policy direction when both regulators and courts exercise 
simultaneous authority over private activity, no such threat is posed by 
permitting the agency to consider the degree of competition in the industry 
in determining what regulatory actions to take. Any inconsistencies*betwecn 
the dictates of competitive and monopolistic policies may be mediated by 
the agency through application of its broad public interest standard; a 
finding that certain activities would, have anticoti\petitive effects txiay 
nevertheless be consistent with the regulators* view of the public interest 
and therefore need not control the agency's actions. Thus, although a 
colorable argument can be made that regulated entities should be immune 
from antitrust suits based on actions in which regulatory agencies have 
approved or acquiesced, no similar immunity from agency-supervised 
competition can be implied from the fact of regulation. Indeed, if the 
regulated entity obtains immunity from judicial regulation of market struc- 
ture under the antitrust laws, agency authority to regulate market structure 
becomes doubly important in a system which is leery of unregulated tele- 

240 See leHl accompanying nole% 21^-14 supra. 

241 S4t, f g , Tht Gnat Tikphom Debatt \ Petition (or Writ of Certiorari, supra note 217, 

242 Otter Tail Power Co v. United StAte*. 410 U.S. 366. 372 (1974). 

243 The Yormer constitutes the centerpiece of the challenge to the FCC procompetition 
deci%ion% The latter w the centerpiece of the defense In the current antitrust action brought by 
(he JiiMice Depariiuent against ATAT In that action— the more attractive one for accepting the 
implied tminunily argument, since it concerns judicial regulation— the courts have rejected 
ATAT'% claim of immunity See note 100 supra, 

244 Indeed, the Supreme Court has ruled that such a finding alone cannot control the 
4(dminMtrative decision See the discussion of FCC v. RCA Communications. Inc.. 346 U.S. 86 
(IW). at note 237 $upra 
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communic«iloai nwkew. Agency discretion tq employ competition in that 
mk should remain unfettered unless the legislature clearly indicates other- 
wise 



The "common carrier concept" of the "true faith" would curtail that 
discretion, not on the basis of the express intent of the Act. but by implica- 
tion from its Qverall scheme. Using the "plain repugnancy" lest of the 
antitrust cases.^« the implication is without merit. Even if the presumptions 
against monopoly, are withdrawn by perva^ve regulation, there can be 
nothing plainly repugnant- to the Communications Act's task of public 
interest regulation for the FCC to regulate with the aim of introducing 
increased competition into the telecommunications industry. Without strong- 
er roots for doing so in the express terms (4 the Act.^^ authdWzation of 
competition cannot be ousted from the Commission's regulatory reKrtoire 
by the simple regulation-means-monopoly formula of the "true fSlh" 
common carrier concept. 

There is a further problem with this concept. To a large extent its" 
strong intuitive appeal rests on the view that in the "social milieu which 
precipitated congressional a(itkm"J*7 in 1934. the milieu which permitted 
members of Congress to ren^k casually and without elaboration that the 
telephone industry is a "va^(^opoly."^^ it was self-evident that most 
forms of competition wefe inap^priate. As an empirical matter, there is 
enough evidence of contrariety in the record to raise doubts about whether 
this self-evident notion extended very far at all.^*' But to focus on the 
empirical validity of this view largely misses the point of asking what the 
Communications Act means in relation to monopoly and competition, 

In today s communications environment what was self-evident in 1934 
IS no longer self-evident at all. The scope of information resources to which 
the Communications Act must apply has been transformed by the modern 
technology explosion and the merger of modes of communications exem- 
plified by compunications. cable broadcasting and microwave systems 
How national goals of making available "adequate facilities at reasonable 
charges." "national defense" and '"'promoting safety of life artd property" 
will be advanced in this new enviornment— assuming that those remain the 
central requirements of present and future communications serviccs— 
cannot be answered with any meaning by reference to whatever underlying 
sense of things existed in 1934. regardless of whether that sense tilted 
toward monopoly or toward competition. The risks of ossification are 

24.1. See text nccompanying note 242 supra. ' 

24<i A««in. ii ihould be noted that lefiilation to provide luch express roots has been 
introduced in the 93th Con«re»». See note 10 supn. p w n« ocen 

247. Brief for NARUC^ suprm itote 10, at 30, 
24«. S. Rar. No. Til. supm note 93, at 2. 
249. Sec noiei IJI-JS supn. 
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already large enough in a system where coiuinuiucalions regulation is 
controlled by legal concepts designed for the problems of nineteenth century 
biirgc and rail iraffic^^ If it is* the case that an abstract **common carrier 
concept'* made the self-evident understandings of the early era of communi- 
cations technology dispositiveVlth regard to the telecommunications indus- 
try structure, the regulatory priKess established by the Communications Act 
would be exix>sed lo even greater incapacity to deal with draiuulic new 
developments within its jurisdiction. 

There is no gtKKl reason to think the Comnuinication/Act was intended 
to reach this result The much more reasonable view of the Act is that its aim 
was to Create a durably mechanism for shaping the development of the 
evolving telecommunications industry to ends determined in the final analy- 
sis by public rather than private interests. Tying that mechanism to the 
structure of the industry that existed when it was created — by virtue of a 
**cominon carrier concept" or otherwise — would run counter to the funda- 
mental purposes of public regulation. If there is any "more jurisprudential** 
vvay to think abiMit the Communications Act,^^* that should be it, 

• V CONCirSION. COMMONICATIONS LaW AND POLICY 

To the uninitiated, the debate over the original intent of the Communi- 
cations Act may seem arcane aiid antiquated. But it is a debate that 
matters. It matters to courts charged with the unenviable task of divining the 
policy in the existing communications laws to deal with problems that goto 
the heart of industry structure, It matters to legislators who are being asked 
to •'reaffirm*' the basic policy of the Act by partisans who offer diametrical- 
ly opposite views of what that basic policy was. And it matters to the 
regulatory agencies: to the FCC, whose job it is to apply statutory comn^i- 
cations policy in the first instance, and lo state regulators, whose ran^oT 
authority in the imprecise balance between state and federal control of 
communications developments is at stake in important ways. Until the 
Communications Act is revamped or replaced, or until the Supreme Court 

. — . . . , . . . 

250, See text accompanying note 41 juprcL See Barman, jupra nble 129. ai 165. Stt also 
Washington Unl A Transp Co v FCC. 513 F.2d 1142. 1157 (9th Cir. 1973). ctf/t. dinitd, 42^ 
U.S. 836 (1976) T Regulatory praclicaft and policies thai will serv« the '{Public interest' today 
nxAy ht quite different from those that were adequate to thit purpole in 1910, 1927, or 1934, or 
that may further the public interest in \kt futur«"). 

251 See note 233 supra 

252 M one exponent of the "true faith" puts it, '*(a]rguinents about 'original intent' are 
usually pedantic and raihcr unconvincing at best." Thf Ortat TiUphom Dtbatt hi. also 
Letter from Donald I. Baker, Assistant Attorney General, to Rep. Timothy R. Wirth(Jan. 18. 
1977). JFtprinttd in 123 ConO. Rbc. E409 (daily ed., Jan. 27. 1977) C'the legislative history of 
broad, general statutes enacted nearly a half a century before Is unlikely to be dispositive of 
many present day questions*'). 
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choclSes to ,peak; the search for the original intent will rertiain the central 
preoccupation in the challenge to the FCC contpetition decisions. 

There are two conclusions to draw from the search. First, to the extent 
that a judgment is permissible^ the more convincing view of the Act is that it 
y f contams no per sc prohibition on FCC discretion to follow a policy of 
Untroducing competition in telecommunications. Trom a purely legal point 
of view, there are no persuasive reasons to find that tKe broad FCC discre- 
1on found in the traditional view of the Act heretically distorts the "true 
faith. 

' ^.^ '^^^'^"^ conclusion is that there can be no great confidence in the 
first, rhe search for the Act s original intent offers little promise of dis- 
covery; neither the statute nor its legislative history provide much useful 
guidance. The relevant law is more to be fashioned than found. 

u JV!"^^ ^""^^ telecommunications underlying 

the FCC s procompetitive line of decisions comes full circle: the elucidation 
of. what the terms of the Communications Act mean for this area of policy 
formulation ultimately comes to rest on questions which have more to do 
with policy and political judgments than on legal sources and methods 
Some of the questions-such as who is to make the decisions on market 
structurts-^involve structural issues about the regulatory process. Some- 
such as what is the correct policy to follow- involve substantive issues that 
draw on extra-legal factors fqr resolution. But all of them reflect a balancing 
of options and consequences that is fundamentally political and for which 
the Communications Act as presently written can only provide a backdrop. 

Both the FCC and the players it regulates—as well as the courts which 
review the outcome— deserve better from Congress. In the 100 years since 
Alexander Graham Bell launched the telecommunications revolution. 
Congress has never once given even superficial attention to the unique set of 
Foblems and potentials presented by the telephone and its desceiidents. 
Whether qj not it takes the brute force of the established carriers or the 
development of a crisis to spur a thorough legislative consideration of this 
aspect of information resources policy, the first order of responsibility for 
^licy-oriented judgments of the type underlying the Carterfone and 
Specialized Common Carrier decisions remains with Congress. If the 
Communications Act and itii predecessors teach any enduring lesson, it is 
that this responsibility has yet to be discharged. 
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The Power of the Press: 

A Problem for Our Democracy^ 

MAX M. KAMPELMAN 



Attention to power is indispcr\^blc for mn understanding of 
the role of the medi^ in our democratic society. Political 
scientists have rightfully written for years about the abuses of 
executive power and congressional power. The critical question ' 
for our derhocracy today, however, is not so much the power of 
the Presidency, which is restrained by the Congress, the 
opposing political party, the pijftss and the courts; nor so much 
the power of the Congress, which is restrained by the President, 
by partisan politics, by the pfess and by the courts. The ^ 
relatively unrestrained power of the media may well represent 
an even greater challenge to our democracy. 

Power itself is not antithetical to a democracy. Power is 
manageable as long as it is properly restrained. There are, of 
course, definite restraints on the power of the President and on 
the power of the Congress. The genius of the American octlity, 
in fact, has been its ability to balance various elements y 
power. Powerful corporations and unions restrain one another ^ ' 
and both are restrained by government and by laws. The 
American press, however, perhaps the second piost po%verful 
institution in the country next to the Presidency, is character- 
ized by few, if any, effective restraints.* 

Preu Freedom — An Essential Liberty 

Freedom of the press is essential to political liberty. A 
fociety of self governing people is possible only if th^ fK^pl^ ? 
are informed, hence the right to exchange and print words. ^ 
Where men cannot freely convey their thoughts to one another, 
no freedom is secure. But what if that freedom is used in a 
vulgar, cynical, immoral, dishonest, libelouSr>^obscene, or 
seditious manner? Is it not true that no man is free^ihe can be 
terrorized by his neighbor? And, i^Jt not possible for Words as 

1. It is taitcrestinig that a survey taken in 1974 by U.S. N^ws 9f 
World Report showed that s crou section of nstionsi leaders ranked tele* 
vision ahead of the White House as the country*s number one power 
center. Kevin Phillips, Medmcrmcy (Garden City, New York: DoubledSy, 
1975) p. 25. 
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•Max Kiniu>*lmii« tii Policy Uovlow. vol, 0, Tall 1978 : 7-30. Keprlntwl With P^rmlHlon 
t>r iht^ Herltnio roundRtlon. Ria C Stroet. N.K.. WftBhlftf ton. D.C. 20002. Oopyrlgbt 1978, 
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well M twordt to terrorize? Furthermore, can a citizen be trujy 
informed if falsehoods come masqueraded as truths? Is it not 
true tha^ the abuse of liberty can destroy liberty? And, is a 
democratic society unable tp defend itself agakist these kinds 
of threats to its internal welfi^ and safety? 

The First Amendment to the Constitution, guaranteeing the 
rights of free press and tree toeech, is not exclusive.^ Rather, 
it it part of a series of constitutional protections. What happens 
when these rights conflict with one another? For example, 
if the right to a fair trial is fundamental to liberty, what 
happens to it if the preu is free to prejudice a fair trial by 
what it publishes?' 

The press (both print and electronic) is very jealous of 
what if asserts as its fight to protect its sources of information. 

> 01 r^:^ conference in Washington, Dan Rather asserted that 
t^' right was "not for the benefit of reporters. It is for the 
bcnr a ut listeners and viewers and readers. . . . The cause is 
^ Aiiicri^a."^ This is related to a newly-articulated ''public's 

'/ , It should be noted that when the frsmers of the Constitution 
considered the ides of freedom of the preu, they did not envision s press 
^possessed of very nesriy unrestrained license. The concept of an un- 
restrsined preu was foreifn to the liberal philosophers of the 1 7th and 
18th centuries. The idea of freedom without responsibility was also 
foreifn to the experience of the Founding Fathers. When the First Amend- 
mrnt provided that **Confreu shall mak<^ no Uw" abridfinf the stated 
fr^'edoms, it wm clesirly intended that it was the national fov^mment 
that would be lubject to that prohibition rather than the states. Indeed, 
Penniylvanu, DeUwsxe and Virginia cxprcuiy imposed liabilities for 
abuses of free speech. Thomas Jefferson explained: "While we deny that 
Congrcu h*vc the right to control the freedom of the press, we have ever 
asserted the right of the states, and their exclusive right |o do so." (Letter 
to Abig^ul Adanu. ||ptember 4. 1804). 

Aft^r the p«uage of the Sedition Act. however, and with the reaction 
to It restraints against the press were gradually removed. The Supreme 
Couit came to uiterpret. the Fourteenth Amendment ^ extending the 
rights protected under the First Amendment against restrictions by the 
states as well as the national government. More recently, court decisions 
have begun to lessen Ubel Uws u a restraint against the preu; and in the 
Pentagon Papei^\a^, the preu was allowed to publish stolen government 
documents without restraint or liability. {New York Times Co. v. Uniud 
Sl4i/#i, 403 U.S., 1971, p. 713). 

3. As this article was going io press, The New York Tin^eM - Myron 
Fmrber case,^iii' which the Timet reporter and his paper are afguing for 
First Amendment immunity for the reporter's notes, was being deviated. 

4^ Tom BetheU and Charles Peten. 'The Imperial Preu/' 
Wmehmfton Monikty. November 1976, p. 29. 
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figKl to know," But what about the public 'f^right to know the 
•ourcei of newt ttoriet? Are the media intivtlng on a degree of 
confidentiality which they deny to the government? Does it 
noK4eem incongiruoup for a private, profit-making enterprise, 
suchai the mfdu. to have a greater right of confidentiality 
than a democratically-elected government? 

During recent years, the media have been filled with head- 
lines about the alleged misdeeds of the CIA. There are a number 
of important questions at issue. Are there, for example, too 
many intelligence Agencies functioning and vying for power? 
How does one ' balance the competing claims of individual 
freedom and national security? How is i^uthority to be 
exercised over intelligence services? How are intelligence 
operations to be kept nonpolitical? How is freedom of the press 
to, be preserved while preventing irresponsible dissemination of 
classified information? Indeed, how can a government, be it 
democratic or not, operate without secrecy? 

Lhcse serious questions require careful consideration by 
the press and an informed public .as well as by the institutions 
of government. Headlines and. sensational scoops, however, do 
not, in themselves, contribute to democratic, rational debate, 
while at the same time they may well serve to damage the 
nation's intelligence structure. There is a need for some secrecy 
in government. We would all agree, for example, that troop 
movements and military installations fall into that cat<lgory. 
There are other "secrets" that can perhaps safely he made 
public. But how are we to recognize which is which? Are the 
media claiming for themselves the right to decide which leaks 
are in the public interest and which are not? 

Other powerful institutions in our socfcty are rcquir^ 
to exercise their power responsibly. Is the press, surely onV 
of the more powerful institutions of our society, not also 
accountable for what it does? 1 am reminded here of the state- 
ment of Stanley Baldwin, who, as Prime Minister of Great 
Britain, was vehemently attacked by Lord Rothcrmer.e arid 
Lord Beaverbrook, press magnates of that day. Mr, Baldwin 
replied, "What the "proprietorship of t^sc papers is aiming 
at is power, and power without responsibility — the prerogative 
of the harlot throughou^t the ages."* Obviously, the awesome 
power of the press, protected by its constitutional freedom, 

J. Speech by Stanky Baldwin, Weitminiter, Mirch 1 7, I9S1. 
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cw» be abuwd: good men may he lUndered; juitice may be 
thwarted; base pMsiont may be arouied; people may be mU- 
informed; and government may be weakened. 

Felix Frankfurter once wrote, "A free preu U vital t6 a 
democratic society because itr' freedom gives it power. Power 
in a democracy implies responsibility in it| exercise.'* He went 
on to warn, "Nor can the limits of power which enforce 
responubUity be finally determined by the limited power 



The Press As A Business 



In addressing ourselves to some of these questions oT the 
media's rights ;^d responsibilities, their power and possible 
abuse of power, it is important to note that as the media have 
grown more powerful, they have also become more business 
and profit oriented. Ben Bagdikian, the idistinguished news- 
paperman and newspaper critic, reports that when hc» was 
wnting hu book on the media industry, he found that average 
profits for that industry were 76 percent higher than' those of 
all other American industries.' The Washington Post has 
pubbshed a financial profile of 13 leading public newspaper 
firms showing an averag?^ 35.8 percent increase in net income 
from 1975 to 1976.* 

Profits arc not inimical to a" democratic society, just* ai power 
IS not antithetical to a democratic society. But these figures are 
important and revealing as we note that the press is not only 
m5titution designed to provide the principal means of 

:.ununjcaiio», and ihc exchange of ideas in our body politic, 
but (unlike almost all uhivenilies, for example) it is also an 
institution of business and profit for those who own news- 
papers, television stations and so forth. In terms of employ- 
ment. the newspaper industry today is America's third largest 
manufacturer, behind only automobiles andsteel.^ 

As early as 1920, Waher Lippmann wrote of the tremendous 
power of the press:"' • 

The news of the day as it reaches the newspaper office is 

6 Pfnnektmp v. FloruU, J28 U.S.. 194^. pp. 331 .nd 355-56. 
(concurring epi|iipn)^ '^'^ 

^'"^'P^^y Othrr Crim*t' 
^y tfu Fir*st (NcfW York: Harper Ic Row, 1972) p. 6. 

8. WmsKintton Fott, August 3, 1977, p. DIS, col. 4. 

9. Wuhmft0nPott,}M^2A, 1977. p. Gl. col. S. 
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an incredible medley of (iicts. propaganda^ rUmor, 
suspicion^ cluet^ hopes and fean . . . The power to 
' determine each day what shall iccm important and what 
shall be neglected is a power unlike any O^at has been ^ 
exercised^ since the Pope lost his hold on th^ secular ^ 
mind.*^ 

Indeed, as Douglass Cater has more recently pointed out» 
those words and'events. considered newsworthy by those who 
have staged them, might as well not have occurred' if they 

'■^ fail to get projected and selected by the media.' ' 

Ihere was a time 'when the awesome power of the press 
faced the restraint of competition. That restraining influence, 
however* is disappearing. There are, today, fewer than 45 cities 
with two or more competing dailies and aboOt 1 .500 cities with 
a noncompetitive daily press; jind each year more and more 
noncompetitive dailies are being swallowed up by the large 
corporate chains. The Washington Post report^ in the sumiper 
of 1977 that within two decades virtually all d^ily newspap^^rs 
in America will be owned by perhaps fewer than two dozen 
major communications conglomerates.**'^ Today. 72^percent 
of daily and 80 percent of Sunday newspaper circulation is 
controlled by companies with two or more dailies.'^ As John 
B. Oates. former senior, editor of The New York Times 
observed. **The perception of the press as more interested in 
private profit than public service is strengthened when it lobbies 
for special privilege and exemption from, for example^ the anti* 
trust laws — as it did in connection with the Failin^Mewspaper 
Act a few years ago/'' * 

0 The problem is a real one. WaAer Lippmann said. **A free 
pripss exists only where newlpaper ^aders have access to other 
newspapers which are competiton^ and rivals so that editorial 
comment and news reports can — regubrly and proniptly — be 
compared, verified and validated. A press monopoly is in- 

10. Irving Kristol, *The Underdeveloped Profeuion/' The Fublic 
Interest. Winter 1967» pp. 49-50. 

11. DougUss Cater, ''Rcmarks.l^ G. WtU. ed.. Ptess, Politics, and 
Popular Government (Washington^ ^W.: American Enterprise for Public 

' Policy Research, 1972) pp. SS S4. 

12. Waskington /»oi< July 24, 1977. p. Gl. coL S. 
IS. Washington Post^M^y 9» 1978, p. DIO. col. 1. 
14. John B. Oaket, "Dwindling Failh in Ihe Preu/* New York Times, 

May 24, 1978, p. A2S,coL 3. 
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compatible wiih ihe free preM."» » Lippmann's warning is mor'& 
pcriineni now than then. Ninety six percent of the daily newi- 
paper cities in the country have only one newspaper. In 1910, 
100 million Americans were served by 2,400 newspaperij 
today. 220 million are' served by 1.775.>« Sixty percent of all 
Ihe mdividual newspapers in the country are owned by chains 
compared to 30 percent in 1 960. * ^ , 

And the chains are getting bigger. Today the top 25 chains 
have more than 52 percent of total press circulation, compared 
to 38 percent in 1960. It is indeed true that (in the realm of 
news.,jper concentration), "never before has so much been 
?T v.c V control of so few."'* And now the chains are buying 
other chams. Most recemly, for example, the 30-newspaper 
Newhouse cham purchased the eight Booth newspapers for 
1305 million, the largest newspaper transaction in history.'? 
On May 8. 197«, Gannett Company and Combined 
Communications Corporation announced plans to merge in 
a $370 million exchange of stock, which, if consummated, 
would be evet< larger. The resulting oarent company would be 
the publisher of 79 d^ily and 6 weekly newspapers; the owner 
of 21 radio and television stations, newsprint intcicsit. the 
polling firm of Louis Harris and Associates; and a major force 
in outdoor advertising.*^^ 

Today's press is a far cry from the fragile printing presses 
that the Bill of Rights was designed to safeguard. The 
Washington Post Company is a vivid illustration of ihc change 
with its 1977 revenues of $436 million and its until recently 
five level presence in the nation's cipital - as owner of a news- 
paper, a radfo station, a television station, a national news 
^magazine, and a major ptws service.^' > CBS. in addition to its ' 

I*. Donald McDonald. The Media i Connici of lntcr*,u." CfnUr 
Mrf«{in#, November/December 19!r6. p. 16. 
16. Ibid., p. 18. 

.'17.. Ben H. Bafdikian, "Newspaper Mergers The Final Phaie," 
Columbia Joumahsm'Rtvtfw, MtT€h/\pTil 19^7,0. l» 

18. /bid.; p. 19. 

19. /6i(/.,p. 18. 

20. Washington Post, May 9. 1 978. p. D8. col. I . 

21. The Washington Post Company has announced that it plans - 
to sell its Washington am radio station |o the Outlet Company of 
Providence. Rhode Island, and map its Washington televbion station for 
ofte in Detroit. Michigan. o%vned by the Evening News AsM>ciation. The 
federal Communications Comipiaaion has approved both transactions. 



radio and Iclcvision properties* conlroU 15 lo 20 percent of ihe 
mast paperback book market. Time, lnc.» besides iis magazine 
and book publishing activities^ owns a television station and 
television production company. It is in the process of buying a 
Denver cable television system for $143 million and the Book- 
of- the Month Club for $63 million, and just purchased The 
Washtngion Siar for $20 million,^ ^ In sum, today the press 
is among the most profitable business groups in America, 
with 15 public companies that own newspapers producing 
operating revenues of more than $100 million each in 1977, 
led by the Times-Mirror Company, publisher of The Los 
Angeles Times, with more than $1 billion."^' 

The Laws of Libel 

With competition lels of a restraint on the power of the 
press, what about the courts and libel laws? Libel laws are 
today much less o^a restraint as a result of The New York 
Times Co. v. SuUtvan^* (a case which was decided in 1964) 
and its progeny. In SuUivan\ the Suprenie Court held that 
public officials should sue and collect for libel otyly if the libel 
was uttered ''with knowledge that jt was false or with reckless 
disregard of whether it was false or not.''^^ This double 
standard against pubUc officials and in favor 6f newspapers 
was further broadened to include **public figures and then 
. even private individuals who might be involved in ''an issue 
pr.public or general concern."^ ^ 

Subsequent Supreme Court pronouncements in. Gertz v, 

* and as of., this writing the former swap has been accomplished and thi| 
the latter sale is Imminent. Washington Post. December 7. 1977. p. AlJ, 
col Joanne, Ostrow. "CK. 9: Local t^^ws Once Removed/' Washington' 
JoumuiUm Review. April/May 1978, p. 21; Charles B. Seib. 'The First 
Amendment aa Corporate Buaineia/* Washington Past. May 26. 1978, 
p. A2I.COI. 4. 

22. Addrtu by Marvin L. Storte, Editor, U.S. Ntws & World Report^ 
yiburnalism in Chains/* 1977^ Annual Meeting of the American 
Aiaociation of State Colleges and Universities, in Orlando, Florida, 
December 1977, pp. 2 .3; Joseph yoU, "Star Sold: As Time Goes 
Buy. . Washington Joumalisni Review. April/May 1978, p. 22. 

25. Setb,si«prii note 21. , 
24. S76 U.S., 1964, p. 254. 

^ 25. /fru/., pp. 279^. i 

26. Curtis Pubhshmg Co. v. Butts; Associated Press v; Walker, 
988 VJ&.. 1967. p. ISO. ^ 

27. . Rosenkloom v. Metromadif. Iniw^ii% U:S.» 1971, pp. 29 and 44! 
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Robrrt Wtkh, Inc.^^ and Time. Inc. v. Firestone'^^ refined 
the libel laws vU a vi» the press to the point where, in the words 
ofColumbiit L*w Professor Alfred Hill: 

... at the present time media defendants cannot be held 
^or defamation of public oflictrs or pubUc figures except 
V mi . ,c: that is willful or reckless (the SuUivan 
-nt .ur .o! be held liable for defamation of private 
pt.So.... or of public persons in their private capacities, 
ox.ept upon a showmg of "fauh.'V which probably is 
saustied by proof of negligence (the Certz rule) ^0 
I vvo recent United States Court of Appeals decisions have 
marked even further expansions of the libel law umbrella 
offering protection to the press. In Edwards v. Nationd 
Audubon Society, /nc,' » decided on May 25. 1977 the 
Second Circuit overruled a lower court decision which foond 
a liber had been cominittell with malice by The New York 
Ttmes in an article labeling certain scientists ks "paid Imri " 
Ihe Court, without challenging the fact 4hat the charge was 
false and without condoning "the mischievous and unwarranted 
assault on the good name" of the scientists, ruled that the 
rep^rtmg was justified because the charges were "newsworthv " 
regardless «f their. falsity!' 2 * " 

The same Circuit Court again reversed a lower court decision 
, on November 8. 1977. in Uerbrrt v. Lando,^^ i„ which former 
Amy Lieutenant Colond Anthony Herbert 'sued for libel 
perpetrated in the production and dissemination of a CBS 
"60 Minutes" . episode entitled ^The Selling „f Colonel 
Herbert. .Notwithstanding the fact that under SuUwan, Colonel 
flerbcrt earned the burden of proving that the journalists 

h^'u .r^V'r of three ruling judges 

held that Colonel Herbert could not make pre-.rial dLov^ry 
mquirtes uho the journalists' ^tates «f mind, the dissenting 
judge signed an opinion observing that" the "notion that I 

28/ 418 tJ.S . Ii)74. p. 328 • 
29. 424 U.S.. 1976. p. 448. 

m*^? - r''^"! "i"* "J'^*"*""" and Privacy under ih. Kir.l Amend- 
m*n,. Cotum^^ Uu, Rrvtew, v. J.6. no. 8. December 1976. pp. 1 205 .nd 

p. 1002 "S.. 
32. 556 K.2d. p. |22. 



S3. 46 U.S.L.W.. (2d Car.) Nov. 7. 1977. Nqi77.7l42 p 2251 c*rt 
grmnud. 55 L. Ed. 2d. 1978. No. 77.|105.p. SIsW 
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pbintiff carrying luch a burden ihould be denied the right to 
Ilk what the defendant's nnental state was is remarkable on its 
face/*'^ Th^ press, not surprisingly » applauded the decision.'* 
John P. Roche, however » more a profeuor than a journalisti 
summed up the practical result of the decision best when he 
wrote that it **makes the rule of malice simply a Catch^22| 
a logical cul-dr-sac« If the Supreme Court accepts this weird 
formulation, public figures will be utterly defenseless/^'^ 
Echoing that sentiment, a federal district judge» in apparently 
the first lower court case to rely on //<rr6rr<, suggested that the 
decision virtually rules out libel suits brought by public officials 
and rhetorically asked, **Are men and women of honor who 
happen to be public figures to right vicious dangers hereafter 
by resort to fisticuffs or duehng?"' ' 

The doctrine of tortious invasion of privacy^ closely linked 
but distin^uis^hable from libel, has also proven to be most 
accommodating to the press. Reluctance on the part of the 
courts to restrain the media had its most visible manifestation 
in the 1975 Suureme Court decision of Cox Broadcasting 
Corp. V. Cohn, In this case, defendant Cox Broadcasting 
published the name of a rape victim determined from 
examination oi a pubhc indictment, although a Georgia statute 
made it a misdemeanor to effect **public dissemination" of 
the identity of such a victim. In reversing Georgia's highest 
state court's determination tha^ a cause of .action for invasion 
of privacy would be appropriate, the Supreme Court sweepingly 
declared the imnuinity of the media from liability for truthfully 
repi)rting that which was available to the public in official coui^ 
records, implied in this ruling is the possibility that this pohcy 
could be extended to other public records as well. 

The Crowing Power of the Press 

Ben Bagdikian, in commenting further on the power of 
the pre&s. pointed out that nobody jikes to make an enemy 

34. Htrbtri v. Lando, No. 77 7142. slip op, Nov. 7, 1977, pp. 264^ 
265 (2d Cir); Wail Street Joumml. November 8. 1977, p. 8, col. 2. 

S5. Waskmgton Fosi. November 9. 1977. p. A22. col. 1. 
«.96. John P. , Roche. "Libel RuUngi Make Public Figures Unfair 
Game." Washmgion Simr. November 23. 1977, p. A9. col. 5. 

37. Jerry Knight. 'Judge Says Fighting it Only Libel Remedy," 
Wmshingion Fast, Novtmbtf SO. 1977, p. Dll.col. 2. 

38. 420 U.S.. 1973. p. 469* 
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of the town crier Not only, he wid, is the preM protected by 
the Constitution as it is now interpreted by the Supreme 
Court, but very often it has additional protection as govern- 
ment officials hesitate to apply other laws (such as antitrust 
laws) to the press. He writes. • Jhe press is traditionally 
permitted to go further and is reprimanded more gently about 
corp<pcate transgressions than are other enterprises.**'* 

What we see in the press is a powerful, ever growing institu- 
tion with huge financial resources to supplement the power it 
v*ields in its control over the dissemination of news, but with 
fewer and fewer restraints on that power. What shodld society 
do in the face of" that power and the dangers arising out of its 
abuses? Believers in democracy, obviously, understand the 
dangers to a free society that would arise from attempts to 
impose government regulation as a method of correcting the 
, -abuses. The danger, however, is that unless the abuses are 
corrected, there may well be increasing demands wiihin society 
for effective government restraints. What is left to consider, 
thrrefore, is whether or not self-restraint by the media is 
it likely alternative. 

I'rofessiunahsin is a form of self-festraint. particularly when it 
is accompanied by good intentions. Regrettably, however, 
we remember Irvmg Kristol's characterization of journalism 
as "the underdeveloped profession. It is appropriate to 
analyze jthe actual functioning of the media in evaluating the 
extent of its professionalism. 

Critics 6f the presf have poiQicd out that the difficulties 
in accurately presenting information to the body politic begin 
with the very first principle of modern journalism. S^ihools of 
journalism teach that news stories must begin with a "lead." 
delmed as "an aiieniion arresting sentence." It is here that 
the .process of distortion is likely to begin. 

In television, this is accomplished by what Walter Cronkite 
recently called the "hypercompression" of the news. He said: 
We fall far short of presenting all or a good part of the 
news each day that a citizen would need to intelligently 
exercise his franchise' in this democracy. So as he depends 
more and more on u», presumably the depth of knowledge 
of ,the average man diminishes. This clearly can lead to 

« 

39. Bagdikian. note 7, p. 61. 

40. Krutol. iuprm note 10, p. 36. 
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disaster in^ democracy.** . 

The emphasis on drawing attention in order to sell news- 
papers, produce profits and gain mfluence is one of the serious 
problems faced by modern jouiTOllism. A recent issue of the 
Columbia Joumatum Heview highlights this troublesome 
trend with an article by Fergus M. Bordewich, **Supermarkcting 
the Newspaper," that reports a growing emphasis on rapes, 
robberies and accidents. "Many papers are becoming stTbrce/y 
you can hear the whistling through the holes where the news 
might have been;"*^ In a frantic effor; to recapture the 
attention of their readers, the press is now emphasizing what 
John B.*Qakes terms "chewing gum for the brain." Oakes goes 
on to observe that 'To the degree that this tendency down- 
grades those traditional mainstays of news, information and 
opinion which the First Amendment was obviously designed 
to protect, American journalism is weakening its moral if not 
its legal claim on the nublic to that special status it has rightly 
held in our society.*'*' 

A corollary to this is the editor's love for the ♦'scoop. 
This adds to an already feverish drive for the sensational 
story and has a tendency Jo result in overplays that tend to 
distort not only the story itself, but the balance of news in 
our newspapers. 

This distortion is also related to the growing import^ance 
of iiwcstigative journalism. The success of The Wasltmgton 
Post in us Watergate investigation has stimulated other news- 
papers to set up investigative squads. Increasmgly it is the 
investigative reporter who receives the awardUfhat journalists 
besiow upon themselves. 

■<■ • • 

The Rise of the "New Journalism" 

In thfs examination of professionalism and its relation 
to the press, it is relevant to note the development of what 
has been called "new journalism," ^ theory which asserts that 
the respoosibihty of the press is "to discover truth, not merely 
facts. Oiher variations of this new type of journalism are 

41. Addrea by Waller* Cronkite, Radio and Televition Directors 
Aiiocialion Conference, in Miami.Beach. Florid*. December 13. 1976. 

42- Fergui M. Bordewich. "Supermarketing ihe Newtpaper, 
Columbta Joumatism Review, September/October 1977. p. SO. 

45. Oakes. iM^wa noie 14. * Vi. _i. 

4^. Paid H. Weaver. "The New Journalism and ihe Old - Thoughts 
Afier Waleriai*." TSt Public lnt«r«st. Spring 1974. p. 67. 
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•'<i(lv.)cacy journalism" or "personal journalism In cichcr 
variation, ihc rcporlcr is cncouraKotI lo inditalc and further 
;\u poiiu of vifw in his news siorics. Objcciiviiy is ridiculed 
Hi being impossible to attain. 

This has just meant that to an unprecedented extent, the 
media have not just reported events, but have stimulated, some- 
times created, and even actively participated in those events. 

It is here appropriate to quote a statement of Hen Bradlee, 
\hc praKinatic executive editor of Th,- Washington Post, who 
said. "The press won in WaterKaie." Bradlee w^ni on to make 
dear that he understood the implicatit>ns of t^.it declaration 
of victory by adding the caveat. "1 believe, though, that power 
corrupts. We are in a pt>werful pt)sition and 1 hApe we don't 
misu>e it."** 

It is understandable that a sixMificant seKinent of the me«lia 
has become impatient with its limited information dissemma- 
tion role. It is not easy and frequently not exciting for an 
inteUigent person simply to report events. Ihc tendcn(;y, 
therefore, has been for imaginative ami st>tially dedicated 
journalists tt) go beyond normal reporting in order to seek 
fuller expression of their talents or social values. 

We must not forget, however, tjiat these tendencies to 
develop a social, messianic role for ,11^ media, when added 
to the aJready fevensh drive for th^ sen^ati.jnal st.>ry and 
the scoop, lead to further dispositions that should concern 
us. 

Max Krankcl, the editorial page editor of Hw New York 
nmes. admitted the /endency of some journalists, especially 
the new recruits; to be impatient with standards t>f objectivity 
or with any standard that would ore vent them from placing 
Cheir own views before the public* ^ Asserting that "the new 
permissiveness is carried too far," Charles B. Seib, the 
ombudsman for 7Vie Yi^ashington Post, recently wrote that "It 
IS a rare day that I don't sec 1i news story that betrays a 
reporter's feelings in a way an edi|,>r of the old school would 
not have tolerated."^'* ♦ 

4i. U.S. News er World Report, Angujt 2, 1976. p. 24. 

46. Confirmed in telephone ronveri;ition with Ben Bradlee 
December 5, 197 7. ^ 

47. Confirmed in telephone conversation with Max Frankel 
December I. 1977. A 

48. Ch.rJe» B. Seib, 'Th* New Reporter.: Whiit(af Advoca«e.," 
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What are those views? Here we have some guidance in the 
form of the resuks of a Daniel Yankelovich survey which 
indicate that there is a serious gap in values between the bulk 
of journalists and society as a whole. 

Journalists arJI^reported to have an instinctive suspicion 
and distrust of authority, particularly governmental authority* 
Prank Mankiewicz attributes a cynicism to political journalists, 
an assumption, for example, that no candidate ever advocates 
programs for reasons oll\er than to get votej.*^ There are 
also troublesome signs of a homogeneity of political, social 
and economic attitudes. Theodore White described national 
journalists as a ''self selected group**** drawn from a social 
and educational elite affected by what Lionel Trilling termed 
the ''adversary culture— 

Increasingly, journalists see it as their function to place 
before the public the needs of society as they see them. 
Roger Mudd of QBS stated this clearly, **What the national 
media, and mainly television* have done is to believe that^ 
their chief duty is to put before the nation its utlifinished^ 
business. . . . The, ^Riia have become the naiion*s critics, 
and as critics no political administration, regardless of how 
hard it tries, will satisfy them.***' 

Ihis is an interesting development. Traditionally in our 
democracy, the nation's poUtical agenda was the prerogative 
of the politician seeking and then elected to public office. 
Now the media are assuming that role. In addition to looking 
upon himself as a defender of people, the journalist now looks 
upon himself increasingly as a spokesman for the people; and 
yet, as the Daniel Yankelovich survey demonstrates, his values 
ami the values of the society he would speak for are not the 

V«jAinf Ion /'oi^ January IS. 1 978, p. A 1 3. col. I. 

V^j^T-^^^Coiifirincd in telephone conversation with James B. Lindhcim, - 
Senior VkeT^fTiirfrnt, Yankelovich, Skelly and White, Inc., of New York 
Ciiy, New York, December 6, 1977. 

50. Henry Kairlie, *TreM Against Politics," The New RepubliCj 
November IS, 1976, p. 14. 

51. ;rheodore H. White, ^'America's Two Cultures," Columbie^ 
Journalism Review. Winter 1969-70, p. 8. 

52. Lionel TrilUnf, Beyond Culture (New York: Viking ^reM, 1968). 
See Daniel P, Moynihan, 'The Presidency and the Press," Commenimry, 
March I97t,p. 43, 

55. Irving Krisiol, "CirUis for Journalism: The Miuing EUte,'* in 
G. Will, ed., /V#jj, Pi^Utici mnd Popular Govemmeni (Washington, D.C.: 
American Enterprise for PubUc Pobcy Research, 1972) p. 50. * 




78 



The I.ICI is that many reporters tend to think of themselves 
IS representing the people in a dismterested way and with a 
purity of motive that a self serving poli.rician selfishly seeking 
votes cannot hope to duplicate. And yet, it is a strength of 
democracy that politicians are and should be aware of and 
reipoiwive to voters. 1 he English observer, Henry Fairlie, 
assertirtg that politicians "are the most hopeful messengers 
of a soWty's will to improve" and that "the political world 
is inhererUly good," complained that: 

Political journalists have been seduced into believing 
that polit^ics is probably, if not necessarily, ign^)blc. . 
It is as if every journalist is afraid that he might btf caught 
in believing in something or in somebody. Yet on the 
whole, the political world in the past 200 years has 
accomplished a great deal of good for a viwt number of 
people.*^ 

Analyses of Possible Media Bias 

I here is substantial evidence that tx;levision became a potent 
influence in turning public opinion agaiitst tht- Vietnam War. 
Edward J. Epstein early and conclusively demonstrated that the 
three television networks all began treating the war negatively 
after the Tet offensive.** Any doubts as to this effect were 
put to rest with the |>ublication of Peter Braestrup's two- 
volume study on how the American press and television 
interpreted the Tet crisis.* ^ The American media virtually 
single handedly turned a significant victory for AmericajM^-and 
South Vietnamese troops into a demoralizing dcfeat^l^lSig the 
tight-lipped Dean R^isk to ask some journalists. "1 here gets 
to be a point when the question is. Whose side are you on?"*'' 
Analyzing the Braestrup study, John P. Roche recently 
described this period as "a shameful episode in the annals of the 
American media.*'** 

54. Kairlte, fupra note 50. 

55. Kdward J. Epitein. Bftwrtn Fact and Fiction: The Problem 
of Journalism (New York. VinUgc Book*. 1975) pp. 210 232. 

56. Peter Braeitrup. Bif Story: How the American Press and 
lelevtston Reported and Interpreted the Crisis of let 1968 in Vietnam 
and Washington (Boulder, Colorado: Weitview Preu. 1977). 

57. 1-om Wicker. On Press (New York: Viking Frew, 1978) p. 11. 

58. Ij^n P. Roche. 'New Book on let Offenuve Showi Shameful 
Behaviour the Prew." Washington Star, Ju\y 27. 1977. p. A15. col. JT. 
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Dr. Ernest Vy. Lcfcver» in hU analysis of the CBS Evening 
News prograinj^ in 1972 and 1973, also produced very im- 
pressive data with respect to the media and national defensf.^^ 
He found, for example, that stories on Vietnam that were 
critical of U.S. policy were aired 651 times in 1972t while 
stories that supported American policies were aired 153 times. 
On national defense generally » he found that major policy 
questions were **almost totally neglected/* Nearly two-thirds 
of the stories that year presented the U.S. military in an un* 
favorable light, while in only 13 percent was it shown in a 
favorable light. Statements by newsmakers who were critical 
of official policies and wanted the U.S. either to get out or 
cut back in Vietnam were quoted 842 times in 1972, while 
those who wanted to see the war pursued more vigorously 
were quoted 23 times that year, a r^tio of 36 to 1. 

James Keston ¥^ecogni/ed that reahty when he drew the 
following conclusion: ^'Maybe the^ hiatoYians will agree that 
the reporters and the cameras were decisive in the end. They 
brt>ught the issue of the war to the people, before the Congress 
-and the courts, and forced the withdrawal of American power 
from Vietnam. And yet it is clear . that Robert Hartley of 
Tht Wall Street JoumtU is correct^ in stating that the essence 
of ''professionalism** is the setting aside of personal attitudes 
.when writing stories or preparing a broadcast. ' 

"Selective Morality" in the Media 

Personal opinion and- bias, however, are not (he only in* 
gredients in news selectivity. ^ 

According to reliable sources, the death toll in Cambodia 
from ^ beatings, shootings, starvation and forced labor ha^ 
rrached an estimated 1.8 million to 2.5 million victims since 
April 17, 1975, when the communists seized control.*^ This 

59. Kmcst W. tlcfcvcr, TV and National Defense: An Analysis of* 
CBS News, 1972 73 (i||oiton. VirginU: Institute for American Stritcgy 
VrcM. 1974). - . » 

60. Jimct Rcftton, "'The End of the Tunnel/' New York times. 
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61. Robert L. Bartley. 'The Press: AdverMury» Surrogate Sovereign* 
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plight of Che Cambodian* has appeared regularly over the 
french news wire lervitci. dating Irom the . Khmer Roukc 
guerrilla, capturing of the country. I he American daily press, 
however, until recently largely ignored the modern-day 
holocaust m Umbodia. Fhe Wall Street Journal suggested that 
the horrible crimes of the Camb.>dian communists had 
attracted less attention than much smaller crimes in other 
couritrie, 'because they are inflicted in the name of 
revolution, a view substantiated in part by Anlhony Lewis' 
tiatement that the reports were met with skepticism because 
they came from "right wing quarters."*' 

Contrast this, however, with the news from South Africa 
Israel, and Panama, now consideretl to be "hotsp,.ts." Every 
death m South Alrica understandably brmgs with it thorough 
news and television coverage^. Massacres and mass executions 
m many Third World countries bave warranted only a few 
paragraphs, if anything, but rock-throwing incidents on the 
west Uank of Israel or a single regrettable killing in Bethlehem 
have evoked front page news stories and photographs. And. 
While ,he Senate debated the Canal treaties, the dozens of 
newspaper and television correspondents who had descended 
on Panama in anticipation of "trouble" if the treaties were 
not ratified struggled ^'to find anything to report." The 
> burning o the treaties in Iront of the United States Kmbassy 
For example, became a major news event. -Sp<,radic demcnstra' 
lions by leltist students." accordmg to Thv Neio York Timis 
were "something of a godsend" to ,lw reporters .-ven when 
there were more journalists present than protesters.**"* 

It IS ironic that some of this overabundance of coverage 
IS due ty the tact that the press can be found only where it is 
permitted to be. It is difficult to cover the story of a slaughter 
in Cambodia or the training of. terrorists in Libya where no 
American press is permitted. 

Walter Laipirur's book. Tvnonsfn, p(,i,u.s out that the 
mtdia act as a selective magnifying glass, enormously attracted 
to terrorism because of its mystery, quick ac tioi.. tension and 
drama. I he terrorists in turn depend on that publicity and 
media attention. As J. Bowyer Hell of. Columbia Un.ve.siiy 

b.) KccJ Irvmc. "No.c. from .he Kdi.or', Cuff." AIM HWort 
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has poinicd outt terrorism and media coverage exist in a 
symbiotic relationship. Television no longer just responds 
to a terrorist -event; it becomes ai) integral part of the 
event.** i\ccording to Laqueur, •*rhe media» wi^h their in- 
built tendency towards sensationalism^ have always magnified 
terrorist exploits quite irrespective of their intrinsic 
importance. . . . All modern terrorist groups need publicity; 
the smaller they are, the more they depend on it, and this 
has, to a large extent, affected the choice of their targets."** 
The fact is the press and the terrorists feed on eackother. 

As an. example, Laqueur cites the Algerian rebels of the 
1950s wi^v) iMiberately transferred their struggle from the 
countryside to the capital, even though they knew they could 
not win the battle for the capital. One of their leaders is quoted 
as saying that if there were kiUings in the countryside, nobody 
would notice*; but that a small incident in Algiers would draw 
(he attention of the international press and give them the 
publicity they needed. This proved to be true. /IW rebels 
were beaten in the capital, but won what proved to be the 
decisive battle for publicity. ^ 

Ihe media role in terrorist threats is producing growing 
concern at home as well. The Son of Sam press coverage 
Ted the New Vorker to corhplain, **By transforming a killer 
into a' celebrity, the press has not merely encouraged but 
perhaps driven him to strike agam — and may have stirred 
others brooding madly over their grievances to Sict.**** 

Does the holding of a police captain in Ohio by one jnan 
justify banner headlines all over the country? Is our definition 
of "news** such, that individual gunmen or bands af gunmen 
can command constant and dramatic national media attention? 
The news director of the CBS affiliate in Cleveland, Virgil 
Dominic, expressed this concern well vyhen he stated after the 
fact. "Wc led that the coverage we givir such incidents is partly 
to blame, tor wc are glorilying lawbreakers, we are making 
heroes out ot non heroes. In effect, we are losing control over 
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our news departments. We are being used."*^ 

The dean of The Annenbcrg School of Comtnani Jtions 41 
the U?\iversuy of 4»enn$ylvanw, George Gerbner. is not. at all 
•anguine that these concerns will produce change in be4javior 
patterns of the media, because such stories, he says; "fit exactly 
mto the media pattern" in that they are dramatic and provide 
gopd action-filled f.lm: lie states, "For the media it's a 
tremendous competitive situation, and as long as they rcan 

*"n^M}o*-ru"^'*"' covering these things, they 

will. I he question posed by A. M. Rosenthal. execUiive 
director of Fhe 'New York Itmes, was "whether we are 
reporting the«e things or c^pitali/injf on them. "^' 

There are crucia) questions concerning international and 
domestic policy that, are^ crying for public information. diS * 
cussion and knowledge. But again, it is eas><^ and more 
rewarding for reporters to be assigned to cov{t the dramatic 
scoops and the scandafs. Reporters on th/ diplomatic beit ' 
tomplam constantly .^hat they have inadeq(ute assistance ahd ^ 
rcoyve little attention except in cases of crisis. ' 

jTetcttte has bee«» a dominant theme of American foreigir 
policy m the past few years. Senator -Fulbright. when he-was^ 
Chairman of the Senate Foreign Relations Committee', cotn- ' 
, plained that the press was uninteresl,jrd in the extensive and 
thoughtful hearmgs on the subject held l)y his Committee 
At one timer he implied that they had i.u.stAeoly Md thif 
hearings >i(i^ the .open. It would ,have be n far bolter he 
suggested, to. have held the hearings in- secrecy and the!! Vo 
have leaked the iranstripts. In that^way. ihey would have 
received generous press attention. ^2 , 

The Presidential Campaign of I tJ^HT"^ . ' 

Two years ago we we^e in the midst (ilflKeMdential political . 
campaign. I he r^le of the media in canthdate selection merits- 
particular attention in an analysis of . the media's power ' 
responsibility and professionalism. ^' 
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The Democratic Party, ai part of its reform package, had 
eliminated the "winner-take-aU** concept in state primary 
campaigns. It hid opted tor a system of proportionate division 
within each ^tatc, reasbning .th4t the normal, narrow margins 
if^ un'gle Vimary elections arc only *fcaU hidic^tort of 
popUlilrfty.^n a. multi-contest process. But the media ihought 
otherwise. Roger Mudd, on January 19, 1976, said onvlhc 
CBS Kv^ning News, "It's not- exactly >the precise -figures that 
^fll K^^important. it't y^hether or not the media arid jhc 
politicians agree thaMjthis man won and ih{^ man lost."^' 

Professor Thomirfc. Patterson of Syfa^usc OniverHity, in ^ 
paper which he deliverecL fo the Amjpricah-^'jPoliticar Scj^l>« 
AssQciation, analyzed. tl» .'press icb'ierage <fi the 1976 
Presidential primaries ^dHUnclu^ed thar tq the m#dia "only 
the wjnner in a .state" s^obned impo<^arn. Nt^^atier how close 
^he. votirtg, tjie -hekd^H-and most of the coverage went to the 
wiliner^ antf alopeT . . . fSoreover; tlv press, showed litHe^ 
hesitancy ^ ^projecting th«< results of a single primary." The 
re'sult wa5 an exaggerated picture ^f a candidate's nafiqnal 
staiidih^, une that the press' with its coverage, had helped to 

create..^? > ^ ' - - 

" tn the rrrst stat«?' ' to- th6ose>^dtlegate$;^;t:»rt^r |eour^ 28 
percent of t^e low* caucus vote onjaniiary 1 9, '-,197,6^ Mudd p 
ipamed him the "clear Winner," asseTtih^*thit **no amount ijf 
" bad-mouthirvg' by thf ^th^ts can IcW^n ihe impor)i»pce*of 
^ Jimmy Carter's finish."'* It' is interesting tbj>,t-in ^his j^criod, 
* the Gallup.-Poll -shoxvp'd Carter, with only, a 5 jj^ircent naitional 
standijig/b<Jhin'd.sixpther candidate*.'^ \ / . ' 

111 New Hampshire, Carter was Yi|«L j^ast tho post In the 
V primary with 30 percent of thie-vote; 60 percent of the state's 
electorate had voted for one of the fjou? m,ore "libcral'l 
candidates. But, according to" W%lt*r Crbnkite, the resuUs gavc 
Carter 'a commariding Ijead^start. in the race " an^, Roger Mudd 
'proclaimed tha> Carter's -victory ''wm >ub^t^ntial."77 -NBCV 
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Tom Pctiit called Carter "(he man lo bcM"; Nfwswetk dcclarca 
him the "unqualified winner." Not only did Carter's face 
appear on the covers of /Vme and Nemw^ek, but-on the inside 
pages he received 2.630 lines of coverage., wbil^^^Udall. the 
candidate in jecond place received 96 lines. All of Carter's" 
opponents .together received 300 Hnes. T»»c Week after the 
New Hamf>shire prii^iary. Carter received thrc< times the tclV- 
vision evening news coverage of his nwjor rivals and four times 
as much front-page newspaper coverage. 7**-' • v . • , - 

OiV week later. Senator Jjenry J;,ckso^ won the muchJargcr 
Massachusetts primary with 23 percent of tht\fyte P^ul H 
Weaver, writing in I'he New York 7Vmt^ Magazme, pointed 
out that reporters did not like Jatkson and that television 
therefore -dismissed his victories as special cases. Whereas , 
Carter's wm in New Haiii,>ihire was considf^rcd 'a "substantial 
victory .".giving him "a commanding .itead%tart." Jackson's • 
vote m a state seven times as large was looked upon only as 

* a strong linish" that "scrambled the race." Carter's 23 000 
"Of#$ merited a great deal of respcctfid talk about this 
wiivnt.im; Jackson's 163.000 vot4s elicited liTttc more 

than surprise. ' * , . 

When Jackson went on to win in New York (the second . 
largest state). Roger Mudd said that his winning coalif^on 
was "peculiar to New York" and Leslie St'ahl of CBS News' 
declareci that his victory did nor>T|ive him . momentum.*® 
In absolute terms, television news coverage of the New York 
primary was only 25 percent of that 6£ New Hampshire. Kach 
.New Hampshire vot? feceived 17^ times the am,»unt of coverage 
given a New Y.prk vote.»> It very well ma^v be the case as 
Prolessor Michsel'j. Robmsoa of.Calholic University concludes • 
Uiat , Senator Jackson was the candidate chiefly "victimized'' 
by the media coverage in 1976f in those six early primary states 
J^here Jackson had been a contestant.. he had actually beaten 
Carter by over 300.000 votes.'* 2 - 

• Professor Patterson's study showed that during the early 

* ■ ■ 

J*mtcr$oi uttra nolc 74, p. 6. 
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so 

Deii^iliiilic phinarics, **Caricr simply dominated the election 
reporting. In the' critical period between the New Hampshire 
^)d Pennsylvanu primaries he .^received 43 .pertent of the 
t^etwork evening news time given the Democratic contenders, 
59 percent of the space in Time and Neuixu/eeA. and 46 percent 
of the newspaper cov^age/* Jackso^n and Udall, on the other 
hand. facK received less thaft*20 percent of this newspaper and 
televisi^yn coverage and even less of the m^ga/ine coverage. 
•*More<Wcr/* the sludy continued, •*Ckrter*s coverage waft moire 
prominent than the others, lie was the candidate who was 
most often in the opening litres of lead stories; the one who 
got most of the headlines, the o^e who was pictured and 
filmed the most/'**' In the weeW, following the January 19 
Iowa caucus, lime and Newsweek devoted 726 lines to Carter's 
candidacy, whjie the other candidates were granted 30 lines 
apiece. Carter was the subject of special coverage on the TV 
news pro|{rams, rcceivio^i, according to* Professor Patterson'* 
analysis. ''abi)ut five hmes aS much exposure as each of his 
major rivals. As .for*' the newspapers. Carter . received an 
estimated four times the column inches of his typical 
opponent. V 

Presidential p^nuaries att^a(^^ittentii>n, particularly the one 
in Nevy llanSpshire. In fact, Profcsi^^tf Robinson has formulMed 
what he terms l^c ''du^mal" theory that **the key to wirvning 
the n^>minatioh is merely .Mo hc^ declared the VVinner by the net- 
works in the New Hampshire primary.'"®^ It is often **fcft> 
^gotten/* for instance that President Johnj^oi^ received A majority 
erf the votes in the 1968 New Hampshire primary, but Eugene 
McCarthy was ''declared*' the real winner by the press. 
Robinson points out that before the 1976 I^w Hampshire, 
^primary, 1 I states'hcld Caucuses or conventions anJf*ti^#it these 
states accounted for a totll of 587 delegates^ compared to Ne^ 
Plainpshire's 38. Yet, toe neWs <itories on Uiose 11 sTtates^ 
repif!^ented less than I'STicrccnt of the total networks' political- 
news stories compared to ^3 pertent' for New Hampshire 
alone. Delegate for delegate, that is, New Hampshire received 
more than 80 times much coverage as^ those early noii- 
prrmi*ry states.?* , ' 

83. Pattcnion, lupra note 74., pp. 5-^ ^ \ ^ „ 
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85. Robinson, supra f\Si< 82, p. 42. 

86. Weaver, lupm note li^fk 51. ^ 
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/ Id the three months before the New flampshire primary 
Wrdmg to Pttter^n. 54 percent of the c.mpaign newt on 
televmon and 34 percent of the campaign it oriei in newi 
papert were entirely or mottly about New Hampshire, hf 
companion, the Masiachuietts primary, which followed^New 
H«mp«hire t by a week and in which tix times as many 
delegates were at stake, was the topic of only one in len 
,.^ocws^?tor.es.»' Yet. New Hampshire contributed only 17 
of the 8.008 delegates ,»o the Convention, approximately 
' one, m every 175* * ' ^ 

tom aU of this media concentration, concludes Fattefson 
moal people came to know only one of the candidates - 
Carter. Public rtcogni/ion of Garter quadruped,*** That- 
th,s proved helpful to Carter is indisputable. The influence 
v>l (he media in the 1976 nomination process was clear and 
i^iay well have been decisive. 

' I l^e Presidential Campaigl^ of 1 9^8 j ' 
■ . The death of Senator Hubert iMlumphrey and thexxtensiye 
»t;«^t*rfn^a;Stv^rcalls t^U#«siAmtiai.campaign of 1968 
v;*nd .hccrwcW Hepbyedby the mediA^^hich. in thex,pinion. 
/.f many. ItiaV have; tilted Jh^it cWke .fifection tOwareHTichard 

, The, Chicago c«nveiMion.of;t||:bemoc^^^ and ihe 

ma,»,ier Which it waV^rep^rt^^A^orttayifii a pa;ty thai was 
.unt|t^to-govejn ^and Onable ■ to fc^,»J?l^ wjth its owh internal 
Vol^rtcQ a>ld; dis*uptidn. //fl/z.mort' Sup tVasfiington columnist 
hjncsi Ik. Furgursiin.VVimmarized the'views of many observers ' 
when he wroit that television made Humphrey', nomination' 
^cem worthless", with its "out of balancf jepoi^iing 
lelevmcm," he wrote, "came to Chic^gfl. 'l„'a b;fd moodV ^ 
a result of London Johnson's refu^af .to acoommodatc the 
networks bv holding the tonvenrron in Miami Heach, the 
Republican Vite. whiVh wouM have saved thvrm mUlipns of 
•i<>ni»r5. In Chicago, they w^e harassed by a tclepb'ont stilkfe 
and by M.^yor Daley** refusal to excmpi their J^roadtastintf 
t railers 4rt>m parking regulations around the major hotcW ^ I - 

,87.. l*atierson.xM>nt note 74)p. 5.n. 4. ' '''^ ^' 
H8. /(».</.. p. 6. - : , ' . " ' 

90. /frid.. p! 9. ■ . ' , . 

.9!. Em«t B. Furgunon. "Anniveritry .of Chhrigo." *a/t,m<>„ San.' 
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There wii violence in Chicago. There was *bo. however, 
violence in Miami Beach during tKe Republican Coril^ention. 
In Chicago, sniper fire was reported; there %vere no deaths; 
|QCurfeW was imposed. In Miami, six persons were killed 
riot*i^ea Mas put under curfew. Drew Pearson and 
dcrjon, v^o had earlier reported in their column 




letworks intf|i4ed to retaliate against the 
_ focusing attention on **disturbances** at the 

convcitltt)n, reported thaCi 

The networks go( Uiei( revenge. In Chicago they played up 
the violence which they had virtually ignored in Miami . . . 
anyone who watched the two convcj»tions on television 
might thiniL that Chicago was exploding with violence 
while Miami was comparatively peaceful. The resuh was 
an outrageously biased picture of the events in Chicago.'* 
The networks* pre^ntation of a picture of violence which 
virtually ignored the fact that the demonstrations had been 
planned by agitators from all over the^ country seeking to 
foment trouble and attract attention through blatant provoca- 
tions wa^i enhanced further on the second day of the convention 
after a CBS correspondent, Dan Rather, was punched by a 
convention security officer. In describing this event, Theodore 
H. White, in his: The Making of the President - 1968, writes, 
*The television networks will avenge him by spending their 
wralh^ on every security agen\, every policeman, from now to 
the end of the convention/'*' Furgurson called it **a vindictive 
nearhysteria on the air" which not only affected the 
commentators, but also "swept through the?^ off-camera 
producers and directors who began broadcasting tape as fast as 
it was received, making it seem that the violence in the streets 
was simuhancous with the nomination process in the hall — 
indeed, somehow, that Humphrey was being nominated by the 
. force of pojice clubs/'^i 

Thus, as White reports, when Carl Stokes, the Negro mayor 
of Cleveland, »was about to second Humphrey's nomination at 
9:55 P.M., the NBC film of the earlicftr street bloodshed was 

. ^ \ 

Auguil 28. 1969, p. A 18. col, 7. 

92.' Drew Pearion and Jmck Anderson. "Nctworki SUnted Chicago 
Coverage/* Wmshington Post. September 6, 1968, p. BIS, col, 5. 

95, Theodore H. White, The Making ofth€ Presidint - 1968 (New 
Yorl^: A^iheneum Publiiheri, 1969) p. 285* 

94, Furgurson, suprm note ' 
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•ired and "Stokei" dark face U being i^iped from the nation's 
view to ihow blood - Hubert Humphrey being nominated 
in a tea of blood."** " ^ ^ r. 

Writing from personal observation. Pearson and Anderson 
suggested that the television cameras helpedincitc the violence. 
They **found almost no action outside^ the circle of the 'I V 
kUeg lights." The netw<)rks. they concluded, iri an effort to 
make news, "encouraged dissidents Jo make inOammatory 
statements and helped to stir up controvrersies,"** 

Humphrey was identified by the media with Daley and the 
police, and. therefore, as "evil" in Furgurson's perception. 
Network reporteri loo^ted for a political alternative and 
stimulated the creation of a led Kennedy for President 
boomlet. but "long after disorganized tlmversation unmng 
the pohticians involved hjtd faded. '^^^ Describing this effort of 
the network reporters, White says. ^'If |he script that ni«ht had 
• for the discovery and dissemination t>f a Southern revolt 
^ ti ca'ididacy of tester Maddoj^. the reporter's cou^d4»avc 
"I- iv'ied that to the nation, too - all carved out of truth, 
'fv. • '-h • lips of authentic and Konest men oh the floor.****'* 
..'cp.,fters proved themselves quite adept at finding delegates 
to mouth that which Ihey' Wanted conveyed to the television 
audience, thus presenting a distorted view of sentimerit on the 
convention fltwr.. « - ^ ^ 

The critinsm of the television coverage of the 19G8 
Democratic I^ational Convention was so strong and over- 
whelming that the House of Rtprtfsentj|^ives Committee bn" 
:rucrstate and Foreign Commcrco (mkred a staff investigation 
aixd then publishecl a report which, in the main. supportcJI 
the criticism.'*'* It presented specific evidence of disto/cd 
film editing, lack of balance,- fmphas'^ on violence, delib*Utc 
selection of unflattering camera angles in photographing 
Humphrey, and overall news slantfng. 

)Q early January I9(i9. before Richard- Nixon's in4ug;^ratioM 
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99. Suff of Special Subcommitiec on InvesiiKatioi^ of IIouk 
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u Rrciidcn | >A^or Id - f >mout network conrcipondent visited 
Vice PrllRIm^Hlumphrcy in hb White House office and tear^ 
fully apologized: ""We defeated you, Hubert** was the 
confeition. ) ^ 

At that time another friend commented that the preif was 
to hostile To the Vice President that if he had walked acrou the 
Potomac, the headbne would read ''Hubert Cannot Swim/* 

Falling Confidence in the Media 

It has been said that the media have been acquiring an un« 
wholesome fascination with the singer to the jieglect of the 
><>ng» placing an excess of emphasis on persona^tiei and not 
enough oqf policy.^ The crucial ingredient f^ gaining press 
attention seents to be violence and scandal, ^whether it is 
corporate, political qr personal. As in the days of ''yellow 
joumahsm/* news programs appear to move from one disaster 
to another: air crashes, earthquakes, floods, sex. In speech ^ • 
to the Associated Press, then outgoing pcesident, Wes Callagher ^ 
warned, **'loo many ^readers are beginning to look upon the 
press as a multivoiced shrew^ nitpicking through the debris 
of governmeht decisions for scandals but Wt solutions."*^* 
Kxpressing growing concern. The Wall Street Jout7tar% able 
investigative reporter, Jerry Landauer, warned that as scandals 
hav<; come to '^dominate the news/* competitive pressures 
will be apt lo ''overshadow fair play, resuhing in overstated 
covcrage*Vuntil a new "scandal** emerges,*^"^ 

When contrasted 'with daily newspapers, the sensationalism. ^ . 
of televiHioh joi>malism may well be more evidirnt and thus . 
more serious » Since seeing^ jdumalijits, rather than just reading 
^ theif !i.tortts, makes.4^em appear more credible as well as more 
* familiar, their influjrnce is that much greater. Professor Michael 
J. Kobins<^n was led to conclude that "the networks produce 
' an image'of society thai tends td be both melodramatic and 
' probal)ly inordinately negative.**' • . ' * 

1 he ^^umulauv<^ ^effect :orthese shortcomings is a dWinishing ' 
^ pf public confidence in Journalism'and tbl^t, ip it|clf« is-a danger \ 
to democracy. The Harris Poll re|>orts that confidence in tele- - 

,100. Kulbhght.iti^N^note 72; p. 41 42. '.^ 
' let. U.i.yte\}s & World MepoH, August 2. 1976, p. 22. — 

J 02. Jerry tan^auer. '*thcPreu and 'Koreagate/ V Sirrrf Jourhat\ 
6ctobcr«, 1977, p. 20; colv-J. 
/ IDS. Robinson, iw/t^ note 81, p. 28. . * , 



vulon news fdl from 35 percent in 1975 to 28 percent in both 
1976 and 1977; confidence in the press fell from 26 percent 
in 1975 to 20 percent in 1976 and to 18 percent in I977,»0< 
A nationwide survey conducted through the University of Texas 
found that 84.4 percent of those responding believed that 
journalists sometimes slant the news Indeed. 7 L6 percent 
of the journalists reached the same conclusion.**** 

A. H. Raskin, an editor of The New Yorl Times, once said: 
No week passes without someone pmWunent in politics, 
industry, labor or civic affairs combining to me. always 
• in virtually yentical terms: 'Whenever I rlrad ^ story 
about something in which I really know whiit ; is going 
on. I'm astonished at how httle of what ^s Vp«rtant 
gets into the papers ~ anid how often even that little 
IS wrong.'""* (. ' \ • " 

Asj has often been observed, there are two Americfls ~ the 
Aineru a you see ori your television, screen and the .America 
: ■ u .s e when you walkoout of your front door. 

James Reston recently Hatea. "The credit of the American 
newspapers with the American people^ for accuracy and judg 
ment i, not high.' '".^ It W, of se. from the beginning 
of our hisu»ry. never been high with finical figures; Spiro 
Agnew s hyperbole was \xo\ unique, Lyndon Johnson's press 
secretary. Bill foyers, provided this report of a Cabinet 
medTing, The Resident war>Huch inflamed, got into^dne of 
those pas3ion4.whe« he c^pnot Ammand him»elf . rar^iirimich 
on (ht personal abuse which has-been bestowed oh him. defied 
any man on fBrth to produ<'e one^iuKle ac| of his Mrtce he hiid 
been in the government - which was noi^ doqe on the purest 
uiot.yes . Mr. Moyers -was .^ot refe^rin^ lo President 

\ ^.i>n jwhn^on. bU( was'quoiing Secretary of Slate Thomas 
Jeili rson dtscrihing-Pfesident George Washington. 

At the end of his second term in of fice, Harry Truman wrote 

Pr ll'""".^*'"^. (Ihc lUrrU Survey 

PrcM Rckate of March 14, 1977). 

105. (/.A-. Nfwi &r World Report. April 2?^, 1974. p. 33. 
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108. B. Ailler. ed., The Waihington Wits (New York, Macmilian 
Pubbthing Company, Inc.. 1967^ p.>l9S. 



to a friend, 'i really I&ok with commiseration over the great 
body of my fellow citiicnt» who. reading newspapers, live and 
die in the belief that they have known something of what has 
been passing in the world in their timc.**'^^ 

On the same theme, Theodore Sorenson, after returning 
to private life, wrote» *in the White House I felt sorry for 
those who had to make judgments the basis of daily news- 
papers/ ' 

Is Srlf Kcgubtion Pofttibic? 

Whether the media can face up to legitimate criticisni is not 
clear. Kaskin himself has expressed doubts on this question, 
considering ''the unshatterable smugness** of the publishers 
and editors.' Lester Markel went further, alleging that 
'*the press, pretending to belirfe that there is no credibility 
gap and asserting its near<infaUibiHty, countenances no effective 
supervision of its operation; it has adopted a holier-than-thou 
attitude, citing the First Amendment and in addition the Ten 
Commandnltnts and other leu holy scripture."' '^ 

Constitutional protections of the press are today an integral 
part of the maintenance of our society. The dangers of govern- 
ment regulation of the press are clear. Inescapably, however, 
the power of the press presefits a dear problem to our 
democracy. 

Indeed, two Justices of the United States Suprtme Court 
have publicly reached disparate interpretations of how the First 
Amendment affects the press, an intellectual disagreement 
that promises to send substaiitial constitutional ripples when 
ultimately faced and resolved by the entire Court. In a speech 
at the Yale Law School in V974, Associate Justice Potter 
Stewart ^expressed his view that the free pre^s guarante<^ of the 
Comcitution deliberately^ extends, &pecial . profetjion to ,tbe' 
publishing business which he' cjaims is ""the only organized 
privau* business that is given explicit Constitutional 
protection.''' Frecdoni of the press, he argued, means that the 

press was specially designated in the Constitution to be 

c ■ 

109. Kristol. supf^ note 10, p. 49. Alto quoted in Moynihmn, supr4 
notc52. p. 41. 

1 10. Raskin, supra note 106, p. 28. . 
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•utonomou. of the Gov^rnmen,. ,o that it m.y provide 

orgwixed. expert scrutiny of jjovernment." Ai such it 
require, ipecul protections to preserve its independence. » • 

Chief Justice Warren E. Burger, in dictum of hi, concurring 
op.n.on m a recent unreUted case, stated a contrary position* 
The Chief Justice took issue wilh„the idea that the "institu- 
tional pre,, ' has any freedom heyond or different from that 
of the pubhc generally. He asserted that there is' simply no 
historical basis for distinguishing the press m this come xt 
In short, he concluded, "the Frfst Amendment does not 
belong' to any definable category of persons or entitifsH 

Iqnjis to all who exercue i„ freedom." • '4 Such an ^tttKudc 
—y very weU. ,f manifested in Court decisions, represent 
•N ant restraint on the power of the pre^ 

An important le,soh of history is that(self.r7guIatiof.| is the 

Wahet i^'w 7^'"" r'"'""' con.rol\y-lhe'^«ovelnen . 
Walter B. Wnston. Chairman of Citicorp and a leader familiar 

any sector of our society grows too powerful, it is only a 

RaTh' mM'"' ^"^"7 '''^ P""'^ '» ^"^'^ ' ^ Significantly! 
Ralph Nader recently released a 90-page manual designed to 

of iheir local newspaper, m an effort to make them "more 
accountable to the people they ,erve."' •« 1 question wheth« 
the Nader apjiroach wJU prov^r sufficient for th. task, but i, may 
well be a- preview of more intensive "consumer move, u^r 
attention to the press. 

own )o I'lr ^7 ""u P'"? ^" ""»i«»ive of its 

Ze A,^ ^'I'^^'^'^''!"' ^'^^'^^ and growing 

|>ower Al the prtrsent time, the media fall short of 
professional .standards. Professions provide procedures and 

V * ^J^^** Abrim^. Two Thcori« of Prew Freedom ArVp.ralW 
Ye, Bound lo Meet// ^.u, Korik Times, May 7. 1978 p- K I col I 

I [5. I/.S. A^*a;, & World Report. Augu,l 2. 1976. p. 23 
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lundardi lor qualifyuiK and disqualifying iheir praciitioncn. 
Lawycri, dociori *nd other profcssionaU mu«i reach a 
level of training and Icarrii^g befoire they arc admitted. There 
are no formal standards for ndniiifiun to the field of journali»m. 

Although Sigma Delta Phi (the •ociety of profeuional 
journalists) has devised an ideal (but non-binding) code of 
ethics, there is no universally-accepted standard of professional 
ethics to guide and judge the behavior of newsmen or their 
editors. There is no procedure, external or internal, to condemn 
those who do not live up to a pattern of resppnsible cpnduct. 
Stockbrokers who sell securities and even real estate salesmen 
must first pass' an examination to qualify and can be barred 
from selling their wares to the public in cases of. fraud or failure 
lo disclose pcriment data. But a newsman and his editor cap 
influt with relative impunity greater damage to our soci«;ty 
by selling wares that pollute the well of information. Examina- 
tions, qualifications, standards, and "disbarments" may or may 
not be appropriate measures to help journalism estal?U«h 
professional standards for itself, but clearly, in striving for more 
professionalism in journjdism, additional measures of self- 
correction are required. When the Twentieth Century Fund, 
on the advice of some leading figures in American journalism 
and based on the success of the British example, established 
a Frcss Council, such leading papers as The New York Times 
aijd The Washington Post refused to cooperate with ^hat 
council.*'' indeed, the American Society of Newspaper 
Ktlitor* a few years ago voted by three to one against the 
csia6lishincnt of even its own internal grievance committee. 

An independent press council is necessary to consider and 
resolve disputes arising out of alleged unfair press treatment. 

Major newspapers and television stations should invest 
their own independent ombudsmen, who are not members 
of their staffs, with author>(y to act to redress valid com 
plaints. In a recent exchange, Hugh Sidey of Time reporfed 
that his magazine has never allowed a correction to run in its 
news columns. -He suggested the possibility that major errors 
could and should be corrected in the same jpace, giving them 
the same manner of treatment.* Sidey makes an important 

^ 117.0. Ciancardo.ed., Frobirmt of Journalism (Eaaton. PenriiylvanU 
Americitn Society of Newtpaper Editor*. 1973) p. 264. 
US. ibid , p. 265. 

119. H. Purvii, ed.. The Prtsidtncy and tht Press (Univenity of T«x»i 
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80 . 

point, becauK the manner of presepting the correction it juit 
M important as the pretence of the correction itself, Charics 
B. 5eib, a worthy prototype in his role^of ombudsman for 
7** WiuMngton J*ost, confirms that view with hit <(bservatibni: 
**Newspapcr * corrections fraditionally are cryptic and often 
grudging. The non^orrecting correction . . . .is not unusual. . 
The problem is that we do not devote a sioall amount of the 
enterprise and zeal we .show in newji gitthering to cleaning up 
'hf. mriiCR wc make. ... There is a journalistic truth.' . . 
TV* '^T»*<^»oJi^r catches up with the mistake."* 20 

A CtdftOJ is needed that addresses itself to the' 

^lokU^Hf oi personal bias on the part/ of news writers and 
Huors. - 

Some Legislative Alternatiyes 

Legislation is needed that will minimize the inequitable 
protection now afforded tl^e press, in libel litigation and 
permit public figures to sue fbr declaratory judgments when 
they arc defamed, even if little or no money for damages 
is paid. England's flemocracy has been able to Quuiish within 
its legal system of strict libel laws and its other rigid rules on 
reporting. , 

It, is time to consider seriously antitrust measures t6 contain 
• substantia%horizontal and vertical growth of communica> 
tions coniJlomerates, • such as. common ownership of .book . 
publishing, newspapers, magazines, 4)roadcasting, and 
paper products. Ihe media as a market are just as subjed 
to monopolistic and anticompetitive pracjtices as is. 4he 
market conventional goods and services. While the 

promiser of ihe First 'Amendment are essential to our demo- 
cracy, wc must not forget that, in the words of Justice Hugo 
Black, 'That Amendment rests on the assumption that the 
widest possible dissemination of information from diverse 
and antagonistic sources is essential to t^e welfare of ^thc 
public."'^* The circle Of public disseminators of information 
is rtot enlargihg; instcajl, each day brings yet another ihdica^n 
that a relatively concentrated core of comniunications 

*t Austin: Lyndon B. Johnson School of Public Affairs; 1976), pp. 64-. . 

I'iO. Charles ,B. Seib, "The -Case of the Outuifcous HeadAne," 
. fhuitn^ton Post, April 15, 1978, p. Al l, col. 1. 

121 . Aiiotmted Pttss v. Onited StmUs, S26 U.S., |.»45, pp. 1 and 20. 



companies are controlling even nnore tourcei of our inforWi«- 
tion. T * - ' 

.Tq addreti |his problem* four iegiiUtivc initiativei ihouM be 
given serious consideration. A few years ago* Senator Xhomaa 
J. Mc^ntyritr pr^pos^d a bill which wpuld limiyhr i^Minber of 
newspapers a cpmpany can own and prohibit fie!^sp<iper Owner* 
s|iip of television or radio stations in the same metropolitan 
area.*^^ In April 1977. Congressman Monis lJda|l introduced 
legislation that would include publishing and communications 
in the subject ^natier of .a proposed federal commission to look 
into industrial concentration, saying; *i dread thc^day wh^n 
all American newspapers loc^k alike, arid read alike, and where 
there woh't be much more difference in the da^jy papers in 
Topeka and. Njs^w Vork than there is in\ . > a 6tg Mac/'^*' 
in April 1978. Congressman Udall. With 71 other ;fponsor*« 
introduced another bi^l. which would provide Ux incentives 
to local newspapers so as to^ protect, them from being acquired 
by. .chains. V^.^ Most recently. Congressmen Lionel Van Deerlin 
and Louis Frey introduced on June 7. 1978^ ^ bill that would 
overhaul federal {:ominonjkaM6ns law by. among j^thcr methods, 
hmiting the^ television networks and other owners of broadcast 
stations to a maximum of five television and five radio stations, 
although such ceilings would apply only when present owners 
sold or transferred properties.* 25 - ^ 

"The Justice Department and the Federal Communications 
Coin^iission^have suggesteid of undertaken significant investiga* 
tions into the posi^ibility of divestiture n.^tw6rk owned^and- 
uperSted Htations. reductions in the amount of programming 
netwil^rks are ajllowed to prodUce in^house. and uthf^r meiisures 
intended 'to limit network control .ov6r local stations und 
progfam^iog.^ ^* Furthe r. Just rtpccntjy ^the Juslrice Pepart^ 
^ent filed a civil aiidHtist l^suil under Section 7 of the 
Qayj(6n Act agains^xCiiS. lnc;.\sking that it diV^I itself of 
f awcett PubljicaUims. ttvp. It it. also reported that the Federid 
ri>ude Coinmission is liking into the effects of 'lait year's 

, I2i. S. 91ttCont.3dSeia.» 197(k . 

iM. H. R. 6098. g(Wh Cong.r Ut ScttT19t7i Kevin PhUlipi. ''Bu|fmf 
xYit M^dia Trufls/* //orp^r'^ July 1977« p. S4, 

124. H. H ' 12995. 95ti) .Con(.. ^tu.l 1978} Wi^shin^ion Posi\ 
May 9, 1978, p. D8. col 2. . ^ 

12$. Rri30l5, 95th Cong., 2d St^:. 197^; Wall StrtH Journmi, 
Juoc8, 1978,p. 2,col. 2. , , 

, 126. PhillipsKruprv note 12S»p. )2. ' 
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acquisition ot the Book of-thc Month Gu^ by Time. Inc 
as weU ^ the proposed merger ol Haroer &. Row Publishers! 
la-^'o ^ ^ Lippencott Company. » ^7* jin^Hy j^,,^^ 
\ 1978. a unanimous Supreme Court upheld m their entirety 
/regulations issued by the Federal Commuiiicu.ons Commission 
in 1975 to the effect that newspapers can no Uniger acquire 
radio or tehvisi»n stations in the same community. Altholigh 
..'owing most existing combinations of newspaper and broad- 
casimg outlets to continue, the Court did require divestiture 
m lb "egregious cases" in which, in relatively small 
communities, the combination included the sole daily news- 
paper and the sol^ clear-signal television or radio stat^ion.' ^8 

The tasks required to deal adequately with increasing con- 
cctxtration of povfer m the press are not s„„p|e. A. serious 
professional effort may weU require i srlf„dormation that 
.ould take on the characteristics of a srH revolution. The 
rei nmment ai)d traming of editors, reporters and the like would 
require change. News stories would have to be written less 
hastily. TJ|y would probably be longer and in greater depth 
possibly af^fct risk of not being as lively. - 
The chafi<Sl|e for the media is to come iip with their own 
•MJ irds of professionalism and to adapt those standards to 
ihe realities of their responsibilities in a free society. Ihere is 
i.o further room for complacency and arrogance. In short, 
the industry must heed the directive of one of its inost 
emincrtJ members,, John B. Oakes. when he recently declared. 
"We oTihe press have to take much firmer steps than we have 
taken not ohiy to improve quality and upgrade coment but 
to make ourselves' voluntarily more accountable as well 
as more accessible to the public."' 2^ 

In summation, our country requires a political ihcOry to suit 
its new role as a wt)rld power. 'We have had a perilously short 
apprenticeship to shouldering the. burdens of thai power. \Vc " 
are unfamibar and morally uncomfortable with our new 
position, rhis makes defense policy, foreign commitments and 

1*7. HWAmf <on /»oj<. June 2. 1978, p, B8. col. 6. 

128. National Cttittns Committee for Brdadcastmg v. federal' 
Lommuntcations Commission, 46 U.S. L.W.. June 12. 1978 p 4609' US 
N9i. 76 1471. 76 1521. 76-1595. 76 16.04. 76-1624, 76-' 1 685;, Morton 
Mintz Prcij Broadcait Merging Barred by High Court," Washington hst. 
June 18, 1978, p. Al, col. 6. . • . , 

» 29. Oakci, iKpra note I -r. 
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intelligence gathering serious issues to be discussed^ debated 
and understood* 

Thif traditionad American political philosophy based on 19th 
century liberal rationalism is now undergoing serious chaliei>ge 
and reexamination. We need a /forking political pKilosopKy 
that will help us to deal effectively with the problems of power. 
The concept of power has been altered in the modern world 
by ' the revblutionary developments in technology • and 
communication. ^ , 

The intricate relationships that have always existed between 
freedom and authority are more complex now than they ever 
have been. It is difficult, but not impossible, for believers in 
democracy to adapt to the rapidly changing realities of modern 
technology. ^ ' ' 

Whether or/iiot our institutions of society and government 
can work to^ help us mature to a responsible world power 
committed to jdcmocratic values is what is at stake in this year 
and in the years to come. The power of the media as it affects 
and reflects oi^r national interests must be seen within that 
perspective. • 
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IVNKun-RiDDKK Nk\v«i»ai'kh8, Miami, Kla * 

i^M^J.'^^^''^^'Y'''^^^^^^^ tho mOe:i spont many fascinat- 

I^ll JI i • ^T^^'' rooms biiit I must confess I never expected 

+^nM\S?i"' r^i^^^'^'/'^T- Nonetheless, I appi-eciate your mvita- 

«^T,?'! "^"^ ^/ buckgroimdj that my cai-eer has been 

apont basically as a i-(|Dorter and editor, and that my pmsent corporate 
responsibdities w.th kn.ght-Ridiler continue to Uus priinarSS. on 
! operations. I am loss intimately Evolved, in a 

com m with^he business and financial affairs of o,ir 

.J^-V''-' "-r^^yTrt^Hocts the long-established separation of the 
editorial ana.b(isines.s functions in our company. We are a business, 
to lK> supvtMit a busuioivs.with a d»ffQit>nce. We are in business to make 

Sl^ ' we also have,.in our five society, enormously important 
public service oWigations. Tlie dicliotomy in our-missioii is inflected 
Z nrran^Muent.s. We think it is vit«l that our editors 

tw gjven a largo jneasuie of autonomy not only fi-oin corporate head- 
man^'tMnent n«w.spapei-s' local business-side 

WiSiin our pmfession-or industry, if you like-I tliink it is fair 
) sav that Kniorht-Ki^rlAi- \^ i,.,^..,.. .... „ i • i . 




, , ^-"j ..iiii iiio v'Mf'iiui ami, uulit our 

coninany Jack Knight, wTio lield most «f the titles at one time or 
another, lik^ to say that; thoi-e.is no higher title tiian (jditor. Ho won 
* x -l u^' '"'^ personal column, "An Editor's Notebook," 

which ho wrote for inany years. Uo Hills, who recently stepped down 
as chairman of the board aftev a distinguished career wliicfi led from 
ft variety of editx)rial chairs to the chief ekecutive's-post, Avon a Pultizer 
for his own deadline i-onorting. f 
. So our company has Iwcn shaped to an unusual degree by practicinir 
journalists of consnJerable distinction. And this generation of leadei* 
shH^ under Alvah H. Cha^)man, Jf., our presWent and chief execu- 
lr''\n?r' - -fi ''•'♦'Pl.v.conunittcd to the notion thaV Knight-Ridder in 
the 1980s will 'second to none in journalistic excellence and service 
to our leaders and oqr communities. We niv serious people, and we 
have no intention of failing to meet that test. - 

This committee's interest, as T undeintand it, is in the growth of 
lar^> newsDaper groups. We are, unquestionably, one of tliose groups. • 
Knight-^Ri dder. ow-tis 8L> (hiily newspapers, ranging in size fi^m big 

!..*•''•*"'«'' *^ W«tt«>n. mat<>iiiitiit by JntiicR K. Bn'ttoii. Grouu Vlcf Prmlilonf nt Knight 
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inolropolitau ditilio^ Uko The Pluhwiolplua Inquirer, X'^^ Miiimi 
Honild iiiul tlu^ Detroit Fiec Prtxss down to small-city paners liko tho 
AlHMxiocn American Nows in South Dakota aiul the Hoca Katon Nowh 
in Kforida. - • 

Our daily oircnlation is aiH)niul Ji.ft million, whii h that yardstick 
nuikes us tho largest in tlio United States. Wo have nearly 1C,000 full- 
tinio oinployes. Our vrvonues last yeiu* woiv around $880 inilliou. - 

• Si) wo iiro big; there is wo (piestion about tli«t. Tho quOvStion, 1 sup- 
pose, is whethor bi^noss prr is bad in nowsi)iiper publisliing, as soino 
rrities tend to iissumo. It will ronio hs no shock to you that my answer 
18 an eniphat ii: no. 

IM liko to elaborate on the reasons why in just a mimitc. lint first, 
want to make it clour that 1 do uot ivmiril myself as an fH>oloKist for 
ou!)-nowsi3^or phen()monon. While there are a nuinl)or of 
wnicli, lilco^night-Uiddor, aro committed to editorial quality, 
others which aro not commUtod to that ideal. I think such 
hci's, whether they publish do/ons of nowspa|KM>i or only ono, 
are failing in their Fii-st Amendmeuit obligations, Fhoy do a gravo 
dissorviiH^ to us all. 

In personal leiuus, I nuist (\)nfess thoro is a siclo to mo which would 
prefer nn iilyllic \\N)rld full of truly excellent, ruggedly independent, 
locrtlly owned newspapers. Hut that,|<ff course, is a world that never 
was, despite tho critics' nostalgia. 

There is lu) qiu*stion that a fair number of American eitien a gon- 
iM'iition ov two ago were bh>ssed with such newspapers— devoted to 
their comnumities, fearless in their integrity, suHii-iently strong in 
economic terms to do a fii-st-rate job for their readers. 

Hut, sadly, that was never tjie dominant pattern. Laige nninUM\s 
of newspapers in this t'ountry were simply not very. gt^(><b to put it 
ivently. In some cases the dcHciis ,w.oie in r(»sources; then* just wasnU 
enough money to do a fiist-flass job. In other eiises there was an 
appalling shorta;D:o of professicjnaljsm. And for s^ill otlu^rs, the prob- 
'lein was uinvillingness lo stand' up to Holf-serviug special interest;s. In 
many cases» all Ihiee probleujs were pn*sent — ai^d inevilnbjy rein- 
foi^-ed each iU]uM\ 

I thiidv tho crucial fact that needs to be inuUMst<>od in this tlebate ^ 
over grodp ncwspaperiiig is that tpiality and public service are not 
at all fuiu-tions of t heVv/^H-6f a newspaper\sj)wner, or of how many 
newspapei's (he comiifiny owiisv^hey (h^piMul, instead, (k\ the inten- 
\ ions» capabiliticvs and.perforiwaiicoof^ho owners. 

•There are exiollent iiewspajKM-s owiu^d by groupvS and excellent 
m^wspnper owntnl by local in'donendents. And conversely, then^ aix*. 
mediocre. ui^wspanei's published t)y groups and uiedioi^ro newj^)apors w 
published by local inde{)eiHient owners. i ' 

In I ho case o.f Kni^ht-Uidder, our size ami resonvees help us ussun^ 
quality. Onc reputation for improving nitNyspapvi-s is well known. Let . 
me give vou onlv a couple of numy possible examples: 

Tudor Kniglit-Kidder ownolship,' which commenced in 11)65), tho 
Philadelphia fijquirer has moved from mediocrity to distinction/rhere 
has biMMi a inassiVc ctTort to improve every part of the newspapev, 
rtiul it has Ihtu ivnuirkabl? successful. A few weoks^go, the Inqtnrer 
i^ts fifth Pulitzer Prize ui fivo^ years, an nl;nost unpriM^odented 
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twonlin Anirnrm, n.-ws,,,,,,,., in^.. Hrv.,,,,! ih,. Pulitzrrs, (he IiuniinM 
^ won .nor. nutio.u.l |nnnu.lis,n pri/.os ov..,- tl„>.|«.st «i • . v. , s , a 

t.<l(x of ox...||,M.rr nn.l Mot tho most important onr^ they do 
iMid to Its rominiinity. ' ' ^ on-buatjcis 

Anofli«M-('Miniplc, in a smaller ( it V : . i 
Tl.O l.v.xi,,^rtoM Il,.rald and tl,,. 4\«-xiM^Mor, I,.ia.|,-r, in tl„. hlnoiirass 
«|»nuhy of Konlnrky, !hv«m.,> K n i^^lu - Kidd.-r papers in l.<)7:i Snre 
HiH» tune. fl„. nous statf has iu.T.-«.sc(l bv r,() per .cnt^ Thvvo'nvho 
por renHnore rolun.ns of n.-ws »nd 'M) per . ent more local stories. AW 
a..le,| fnl eolor print, n^^ Washin^Won llnrean eoverajre, increased 
>^tale capital (overn^re. l>aradc ma^r„/.ine on Snn.lavs. a weekly tele- 
vision u.aK»/.nu-. a sharp mcivas,- in l.-tters t-o t lie e.litor, ami on and on. 

Ano Her way nn,- us/, onr resomv.-s to s.-rve readiMs better is throindi 
steps that .unc i the material availal)le to all our iiew.^paper.s. In tho 
list live years, for .•.xa.i.ple, wr.liave added six reporters and editors 
o our Washiiio^ton liiirean. To.lay/it is iiiKniest lonabi y anionir the 
liest hiireaiis in this city. • " 

At our amiifal shareholders" meetirtjr |„.st month, Alvah (Miapnmn, 
our mesideiit^id ('K().aiih.)uiice(| that in the next txvo:(ears Kni.dd- 
lvMld<'r will be suhstantially inerea.^iiio:.on^r forei^rn covera^r,.. Kormany 
vears, top reporters both from the Washiii^rton bureau ftnd from iii- 
(livnliial papers have traveled and reported from al)road. We have had 
^rood residls from that approach. For example, the Philadelphia In- 
• I'liiei s Iv'ichard Hen (^lanier wo.ii this year's I^ditzer Tri/.e for intw- 
ii.'lmnal report iiifr uith Ins brilliant aiid sometimes dan<rcn)ns work 
m the .Middle Kast. And the Miami Herald has refriilarlv produced 
»ir.st class coycM-af^e 6f l^atiii Amei»ica siiice the liMOs. 

Ill discu.ssions over the last year, however, we have coiicliidod fhilt 
\\o should provide iii6rc systeiiiati;c fcMci^ni coveia^r,. f„r our readoi-s. 
A iiiinilH.r of r.S. news oi jjfaniziH'ions have been retirnching. in t-l»eir 
iorci^ri, coverii^'c in recent years. Hut wo belicvo that forei^ri, news, if 
lUiythiiiir, IS even more inmortant . tlie.se days. KeadeJ-s (if the San 
Jose .Mercury and News who are waiting; in Ion;? ^as lines undor- 
.^laiid that part of their frn.striit ion is traceable to events in Tolu'nm. 

So-witliin the next -24 months, our plan is to open eiirlit foiviirn - 
biirenns in .st rate^Mi-ally located cities aroiiNid the world. That will bo 
an e.xpensive project, [)ut W(. think it's trinnft tcybe good for our4)aiK'rs 
and j;ood for our readers. AVe think it is in li/e with our obligations. 

It is rea.sonable to ask why Kni^dit-Ridder pilts .such hiffh 'priority 
on improving'; its iicwspai)ers. There 'are two interlockinj^ rensons..()iie 
IS that, the pe()ple who run our coi)ipaiiy believe therrt is,' a moral obli- 
fXiition to publish the U'st newspapers know how. The press has very 
si)ecial responsibilities in our deuKK-ratic systeiil, and we take thorn 
seriously. ' " . 

Tboi/)tlier iTfl.son is that we boliovo goixl nowspaners are goo<l biisi- 
IIO.SS-- -and that in the yeai-s ahead, 'sta;u;nant, hold-tW-Iino nowspapor- 
ing.Js not likely to succeed particularly well. One of tho reasons is 
that tho conijM^tition for peoj)Io's t iiim nml attontiftn is growing stejjdily 
more intense. Newspapfis which fail to change and impi'ove. in my 
opinion, aitvlikely to see .severe emsion of their place in readers' lives. 
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Lot \\\K\ tftla> jusi a iniiuito to undorsion^ 'tho inUMisitv of tho com- 
petition lacotl hy n»Mvs|)a|HM-s, In ('luulotio, for oxainplo, Ini'^oHt^ 
t'ity ill S(Mia(or Mi)r;L!:uirs stato, Knight -KidiliM* owns the two daily 
iiowspaptMs riu> Charlotte Ohsorvor and Tho Charlotte Nows. Hut . 
\ in addition, (^Uu^joUo has two VHF and tJuvo UlIF (ohnMsion sta- 
tions, pins \ y\ radio stations and a t wi<H* wookly conununity lunvspapor. 
And in tiio surroiindinju: snrronndin^ count ii^s of tlu^ l*iodinont ( 'aix)- 
liiia.s wlicro riio (>l)srr\ tM' has rough'ly luilf ifs ciirnlation and has boon 
tho 'niornin^ nowspapor fruf unmy yiMUs, tJiorc ai\> a lur^o niinibor of 
^It adil \ nnp!u\ in«^ a ftrnuHin iirwspaptMs whirli srrv(^ t hoir ^ conv 
niniiitii^s widl and aiv ' ho OhscrviM* st,n)ng roinpotition, Au^y 

iiowspapor which ivsts ou its lauivis in that sort of dynamic cninpcti- 
t i\ o on vironnuMit is ^oin*^ to haviMrouhlo. ' % 

A more snhtl.0 form of comi)otition for newspapers is the prulifrtW 
tioii of sp(»cialized print mcilia : hooks and inapizinos on very nar^w 
snhjects addivssetl to small hnt intensely intoivstoil audionoivs. If (.ho 
amount of time and nu)ney [)eopl(^ spoiu) on information nuvlia of all 
kinds nMiniiiis* i*on.-.t ant over t ime, as sn<^^ested hy IM'ofossor Max Mi'- 
(\)mhs of Syrai nse rni\tMsity, then thost> |)ublieu( ions represent an- 
otluM* very important kiml of compet it ion lor all iiewspapoi's. 

FinalJy, let me addrivss a qiu^stion that undorstandubly conoorns ii 
immhtM- of Cl itics of hirfi;o newspai)ei- <>;rou^)S. That is the' daniror of 
e\ct»ssi\*v t'en(raTi'/.e*l power ov(M' the dissemination of iu».ws ana oon^- 
iiKMitary in t his ronnt ry. 

The lirst point to he made is that the day of the j)revSs lord in Amer- 
ica 'is lon«^ ^oiu\ Anybody who t ricMl to nso a p;ronp of lUnvspapers these 
days to propa«::ate the owner's politind or policy views wonldn't ^ot 
very far. J'oday's readers ar(» simply too sophisticated and skeptical 
tosu allow snclni thin*::.' » , . . ' 

In tlu^ newspaper jL^t'oups that have <>;rown np since World War II, 
^he stronof trend has 1hhm\ toward local antonomy in news and editorial 
dtH'isit)n making;. Siofnificant dispart iiivs Ti'om that pattern are so nn- 
usnal as in tin* cast* involving the Panax newspapers a year or so 
atjii'o that th(\v make ihmvs and attract a jLTreat <h>nl of tlak, which is 
healthy. * ' " ^ . 

In onr Company -and most others 1 am familiar .with — notuuly at 
t<>p dictates what ^Hvs into a local lu^w^spaper. The corporate rolo 
hasically is to- pick» *r*>*>d people* to edit our news[)apers ami then do 
e\ iM ytjiln^ W(» can tt> lu^lp them do their Invst work, 

Xt^wspapers hy their very mUnn* belong, in\i real sense, to the coni- 
nuiiiitik*- lliey -ei vc and newspapcM' ediUnj* i?^ an oitensely l(Mcal 
pnu'css. There* is no other way to do it rif^ht. Any |[?i*onpownod nows- 
pap(\r wlti(drcari*ies a brnnc^h-oflice Havor will be distrnstx^d and re- 
sented. And it sho\ild 1h\ 

rjicn* ^in\ of (*onrse, no sure* ^\nirantees that we will have no bad 
newspaper •i^roups. jnst as there are no snre /Lrnai'autees nndri' the 
First AnKMidment tliat so(Mi*ty wijl lUMor have to endure '^a bad or 
rrresponsibh^ individually owne4l news|^apor. The Fonndin^r Fathoi*s 
srt ont lo'^piotect fri*e (^xpn^ssion, not to assure the (jnabty of that 
expression. y 

In 'a speech at tlu* Yah* L^w'SchcM)! in l!)74, Mr. .FnsticT Stewart 
pointed out tluit publishing is "tin'* only i^r^inized private business; 
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that i.s f?iv*«u ivxpluit rt.iistilutional pr()toft.ioii."'ln our oonstitutioiuil 
M-lu«MU'. tli,« |)n.s,N 1^ ^pivmlly tlosi^nutod to Ix" iiHlciH.n.lcnt of, nml no( 
iMNholdoii to, ( lio ^rov^^l-Iun^llt. 

Anioi'iniM mnvspupois tcKliiy aro fallihlo mut human institutions, 
1 ln\v niabi nnstAkos. Soiut»t uiics tlioy aii^ unfair, and (Hca«ionallv oven 
im>H|><>nsil)Ia Hut overall, in niv viow, tho pioKs today is \mm\ prin- 
i-inl«>d and prof»\ssional (har\ at linv timo.in our history- -and i.s widely 
a«-kiiowl»«d^rod as the l)ost in the worhl. Kor all onr l)I(Mnish(v.s,-\v(v are 
servnij!: our <Viinti'y and our eiti/.ens \ i<r,)ronslv and well. And iumvs 
paiHM's owned by jr,-,„ips me ^» larj^e part of t hat story. 
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, ^V FaiUNK88 DooViUNK DkUATK* 

i 

Mr. PHoxMnu-:. Mr. I^ivsidoiit, on Novenibor 26 I insortod ii\ the 
IWonl [nut of a di'lmti' on tlio Kodoral (!^onununioutions ConuniHsion's 
(iiirnoss dcx'trino. 1 will «sk timt tho ontiro debate In? prhrfed in the 

The debate was before the 50th anniversnry coiwention of the Na- 
tional AjsscHMation of Edumliional Broadcasters in Las Vegius on No- 
vembin'^0. - ' 

The pria(*ipal.s in the debat<^ weie Richard Joneks, vice president of 
(vHS/uaKhin^ton ; and Hol>ert LeAvls Shayon, author, critic and pro- 
fessor at the AnnenlH»rg School of Communications, Univei'sity of 
-Pennsylvania. 

Henry (Jeller, formerly of the KCC staff and now with the Rand 
(^orp,, commented afterward on the ck^bate. 

In the soirit of. faini(\ss, Mr, President, 1 ask unanimous consent 
that the denate and Mr. Geller's ^'afterword" be printed in the Record. 

There Inking no ob](»ction, the material was ordoml to be printed in . 
the Record, as follows; 

A KAiKNKsa Doctrine Dehatk 

&[r. .iLweKH. Tluntk you very nnioh. l>oos thi) FarrnoBs Doctrine violate tlie flrat 
anuMuluient ? Of eiMiw It does. Ami the Hni)renir Court will 8o doeidi) when an 
appropriate vwhv oontes before it. The argnn^ent innde by the defenders of the 
dm'tt'iuo in (<im|)le. and on the faiv of Its disal-niinKly api>eallng. 

It \h that the FulrnesM Doetrine mhancetj the Flr8t Amendment by assuring the 
public's right to know. If thLs argument 1^4 oorreet, a First Amendment applied to 
(he nation's prim media shouid Ih^ e«)nHtltutlonal. Imlee<1, that very argument 
was forcefully nnuU^ l^efpre the U.S. Supreme tourt In the Miami Herald ease in 
whleh a Florida statute providing a right of rei»iy waH at iHSue. The statute was 
analogous to the FCO's i)orson«l attack rules which form a i>art of the Fairness 
DtR'triue. But the Court last June rejei'tnl the enhancement argument and unaul- 
munsly held the Florida statute to be unironHtkntional. Speaking for a unanimous 
eonrt, Chh^f Justice Burger d^H^lartnl. *"rhe choice of nmterlal to go Inhi^ a yews- 
paper and the decisions made as to llmltatlouH on t^vi' size of the uewspai)er and 
content and treatment of public Issues and public ottlclals* whether fair or unfair, 
constitutes the exercise of eilltorlal control and Judgment. 

It has yvi to demonstrateil how government regulation of this crucial proc- 
ess can Ik* er^erclscd consistent with (Irst nmendmeut guarautees of a free press 
as they have evolved to tl^is tlnu\ If Mien, government compelletl fairness would 
not enhance the tlcst amendment as to the print media, how then can it enhance 
the tlrst amendment as apnlUnl to the broadcast meilla? 

'niejfad of the matter is that the case for a government guarantee of fiAmesd 
is even poorer with reapiH*t to the broadcast press than with resi^eot to the prlQt 
press. Item : the couae<pient»e of violating the right of reply statute held uuconsti* 
tutlonal in the Miami Herald case was only to be convicted of a misdemeanor. 
It involves no governntent power to shut the newspa|H«r down. 

luTcontrast. a broadcaster who tli;iute<l the FCC*s doctrine could, and wduld, as 
In the cane of station WXUR. lose its license and be utterly shut down. Item : the 

^Klohiirtl Jf^nokH iind Robert LowIh Shay on. A Falrnesi Poet r in e dobHte bflfore the 
National Adsoclatlou uf Kihiontlouiil HroadcAHtorfl, Vogat. Nevada, November 80, 1974, 
aftvr comment by lleury UeUei*, In Cottgrofi^lonal ReconT Waflhlngton» tT.8. Government 
Prlntlnit (XBce. lfe74. Deo. 16. lftT4 : 8 40^^0012. 
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lu wHimpor Is low. aail a il».ws|Ki|H>r format Is oxiMiiidabkv 

vlt on." « '••••''V'''"^' cnmnn bo ox,mi.,ltxl. NolhluK' .a., I wd 

wMlioni .soiMiMlilntr ils« IwliiK (IropiK'd 'ni'im 

. ! ^ ou Jlrst auu'i.dniont riKlif.v Is vio( loss. I.nt Is far LMViitor H ainho 
M.rd.M, oi eiil..rd.,g ralriioss u,H.n .,owsM.liH>rH. \ct, tclovlslou and • , ||« a » 

Kor a hr.mdi astor to mi.l.M talyi''. ll,«. t.urdoii of defoiulliiff airaiiist an I' t'C tairiioss 
..01 ilKl.ts. I wo ..xaaiplrs may MifBr... In J»„o of 1!)70. f-dlowliiR .srvna Ipnsl 
"If ,H,' vor ' • f'-''"niMK K.ad.Ms of t.,,. party 

1 «n"vT)HVlon'"7hI.'T'''"'Mf' l>om.K-f«H^. national ronunll .halrman 

K (• ...L. ■ ' * ''<"""»llt.M. (Hod a fairnoss .omplalnt. Tlu. 

of aZ.S:".. "vi'I"!'? M"*'.<I^A'"''"l'$r '"K"' ox,HMKse« lat.M- tbo t-ourt " 
. ol a .|K-nl.s nivVr.sod llu> hT'C and f liidl.-aKM CHS. Hnt tlio FCC In mnrt dct-lsloiis 
'.so olomlod tlm anm In whU-i. our Il.vu.s. dls.rotjo.. ml^-l.t 1,« upl old t . ' i nS^^^^^ ' 

a^Va"l.T V . T'T^- ? r'^'V"' "'"'''^ «n.«l.!loa.. part v 'v Sd . - 

ha oaHdov.d from I ho victory nftVr 14 mouths had olapswl ' U 

111,, n.urt. MS oilltor 1m Hdof of a Journalistic orKaidzatlou. is siaiplv InofTootual. 
tnu ZnTTV^ f'^'"^'"'^ ^vlfl. » two .voar dolav botwoou o.m 

ph.liit (liKil .ludK'uient Involvni tho NIU; 11)72 pouslons d(H-uuu>ntarv Pcu- 
sl»n.s. iho Urok.'u Proml.sov- ITio .stH-ond clasB eltizonship (>f l.rondt-ftste'rH also 
<• oa....s oppor tnuMUvs r.,r l.nrdon.son.o harass„.o„t liy tho 'oUKro.ss. as wHl „"l.v 
Mioi;i< an«l the courts. - » 

llcvau.s,. of tholr FCV ovor.slKht ro.spouslhlllty, tho Souato and llous<v ooin- 
monv ooi.indttooH oftoii havo . ouduotiM iuvostlKatious and hoariuKs on fairuoss 
oharKos such as was douo with tho CHH Nowh dwumoutarios ' Tho SoUiUtf of tlio 
I I niaKoii iMid ■ lluMKor In .Vinorica" amnuK olhors. • * 
I ■?.7*'IT'T'' "wi' roslKUwUy up to Capitol lllll to explain and' 

Juslliy tholr stories ami foatnn«8. Can anyone think that it promotes fearlos.' 
.jourualisui for hroadoastern to have to do so? 

If the impart of the fd on iH.wo'rfnl ami iilllnent orKanlzat^ionH, like (MUS ealX- ' 
not I.e calculated. Its im,>act on to small broadcaster cannot help but ho .shhtter- ' v 
•Vifu. ;")'-^"*''''' «ni!illoHt fairness complaint- and there wore '* 

-S HI fairness cotnplalnt.s in 15)72 are rarely less than 3(H) to r.(K) do'P-rs- • K 

lloni-.v (.ellor. former general counsel for the conunlsslon, 1m bis recent stud! 

<.r the fairness doctrine and broadca.'it inj;. reiH.rtH that a fairness complaHut oveK \ 
an editorial carried by a S,H.kane. Wash., station, ft relatively iniioeuous «ll- ) > 
t..rlal uixInK Mipport of a iMaid i.«vsm> to finance Kxim) 7t resulted in iejtal o\- 
|HMi.se.v. alone of about $2(),()(X). plus travel (M(,M.nses and some -180-nnin hours of 
executive and s>UH«rvi.sory time. Tld.s. adnd yon. was a complaint that didn't oven 
reach t In' ctunndssiou+t.seif. lot alone thet-onrts. .\ . ^ 

Arior twenty one mouths of proceodiuKs. fhe FCC MfT found that tJ»e station ' 
lia.l ofTored a rra.smiablo opportunity, for reply to tlu> (Hlitorial. Rut as Air (Jeller 
writes. bc.-,,u.so of «Hlitorials Mich;is that on Kxpo 71? tho renewal of (Tstatlon-s 
llcen.so cufl 1)0 put in tpiostion. aitTl f«)r a substantial period. 

What (>fTect. |M»rhaps even nmy)n.solous. does this have on the manager or nowh 
director, aext -tljue ho is consideWuK ,iu editorial campaigH on some couteste<l 
l(M<nl i.s.^uo. What olTeet does it have ou other stations? ^ 
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A Hhovt iinswtM- til Mr (iollor rt rhotorlcal (|iiiHiUon (m that the offool <if 8iu*h 
IH nt-iMMllnKN on the Mini loll hnolvrd aiKl \m othor HtattoiiH 1h to uucoustltnttoaally 
liiliUiit fnHKtoiu K>t cxprosHion aiul tlu» iltHHtuutnatlon of idtMiH. 

AKIiDUKli liiMiiy (JidhM- Is hliiKscIf probably I ho most kno\vh»ilKeabh' ailviunitt* 
of lhi» til hlH N< hohirly Htudy Imllcati^s that h^* ohxMouHly mulH I'HS vk. IHmuo 
rniilr Najioual ( 'oiiiinltti»t» tns** as lantln^: kihvc (h)ubt.s on tho rouHt Itutlonallty 
of tin* i\\ }\H It haH b^HMi adinlnlstiMVil since 

Mr. i5t»lliM- iM>lnts out that thr tourt In that rnnr rtOiVtotl the Uhm of a <?<)ii- 
Klitullonivl riKhl or arri'SH lnHiuise that xvouM have Involved the Krc ' far tt)o 
iiinrli' In wh.il Ihr conrl refi»ned to as the ' (lay to day editorial d|M lslonH of 
broadeea.st Il4vns<»es." dearly, writes* Mr. OellUr, If that Ih trnt* a.s to a riffht of 
Hi'iess by |HMsi>ns to broai^iast fm llltleH for tulltorlal advert iHenient.s. It Ih al.so 
t rut« as to tin; appllt-^lloa of the falrneH.s doetrlne. 

So. It) sa\e' tlu» fd. Ah-. i\ reronwnend.s that the Ki't* rel^irn .to It.s pre IIML* fair- 
ness prai'llif. bnt with the in;»J«>r differiMiee that the eonunliHHlon wiaild make 
no ntteni|»l whalsoovor lo*rnb« on Individual ro^uplainis, but. rather would deter- 
ndnt* at renewal tlnu* \v bet her thiMe had bo**n tiueh u pattern of eondnet throuKh- 
ont tlfi* lirense period as lo indli ali* tnallee or reekleHsneMH with regard to falr- 
nesH (d)nK})tions 

Now prrsnnjably this deban* this niu)n eoniMMiis the falrneHy doi'trlno as the 
KCt' now a(fiulnistei^ It. And t»ven Menry Ueller wt>uld not. If L n*ad hini <H>r- 
nsuly. supiHUt the aiKanuMit that the doctrine a.s presently adndnl.stered Ih con 
stiiutlonal. 

riuMi* iHo'othiMs, however. whi> ilo not believe that even the retTnementH buk 
f^esteil Uy Mr. tJrIler would save the doctrine from being .struck (Jown Wy the 
^ ourls SiMialor Proxniirc was once so drvottnl to the fd that U wan at hLs su^- 
m'stioii in that It was elevatcil from mere VCC policy an*d nuiilc a \wri of 

( ht' roniunniicat loi^s act. 

the Senator recently announced that h(» now plan.s the Introduction of a bill 
tc» tdiinlnatc the (bHtrine from the statuli* books. "The heart of my i>OHltlon.'' 
Seji ^*ro\n^hv isays. 'is that the fd Is an ai)iMilllnK adiunn'H name for JnatlfylnK 
deprivluK radio autl television ot* their llrst anuMuhnent riKhtH." Senator Krvlu. 
often « ailed the IcadliiK constitutionalist of the Senate, has wrlttiMi of the falr- 
ni*ss di>i*trine. ''at its lH*st It stltle.s controversy : at Its worst, It slleneeH It ; In Its 
prestMit comlllloa, it represents a th-kle affront to the tlrst amendment.*' 

They are not alone. Chief Jud^e David Itazelon of the U.S. (>ourt of Api)enl8 
of the District of ('ohnnbln. a jmlRC with a record of <ponsl8tent fiUpi>ort over 
the years for agKi't-«»lve reKnlaTlon of the broadeant media Ih also In the nmnbor. 
t-haructerl/duK the VCiVH revocation of WXUU*H license as a'prlmn fatflo Viola- 
thai of the KIrst Amendment, the Judge Hald, *.*It Ih proper that this court urge 
the connaisHlon to draw back and consider whether time and technology have 
Hv eroded the neccHslt^' of governmental Imposition of falrneHs obligations tliat 
the (hutrlne haa come to defeat iIh pur|)08e." His language recnlls a pressing 
statement by the Hnpiprtiie Tourt In Its MHW) decision In the red line case. 

That is tiie case with Its .sweeping tllcta about the inibllc's right to know on 
which the defenders of the dtvtrlne must rely. The court said In red lino. **If. 
t»x|M»rlenco with the adndnlntratlon of these doctrines Indicates that they hare 
the net effiH-t ot' riHluclng rather than enhancing the quality of covernge, there 
will be lime enough to reconsider the constitutional considerations. That time 
has surely 4*0 me. 

The nntjon's tragic exiwrleni^-wlth Watergate, If nothing else, juiust have 
the effect of forcing thoughtful iwo|>le to recxamluo the Idea that wo should 
entru.st goyerument with enforcing the How of Information under the Iflt 
anuMulment. ' ^ '> 

Wliat th) tho defenders of day-to-day governiuont Interference wl^h the broadr 
cast prt»ss have ti> say about all this? All they are left with Is the Iteration anA 
reiteration of hackneye<! .slogans jnd^ itworn Ideas. Ont^ of those Is that the 
alrwuvt*s belong to the i>eople. That may be true enough as far as It goes. 
\ nut«he whole lesson of American denu)eracy Is that we do not secure the rights 
oKtho |>cople by vesting those rights In tJielr goverument. lsu*t It clear that 
.\aicrTTan newspapers and mav:a7.lneH belong to the people In a truer. and more sig- 
nlfk^ant sensw than the press of any country where It Is subject to government con- 
tract? They argue that there lsft4ochnlcal scarcity of broadcast frcQuencles, and 
In H lilghly technical sense, thiTTstrue enough. 
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«m l.Ml tlrsU.n„MMl„„M,t riKl.ls Is not lUMVHNMrll.v, „r>.mal. / 

l>«iiuU...nrth.'i)i'..ss- n"i>..iiiu«'s is tliiil Kovmiiii.M.t Hliall k.Kl. it.s 

K-^ ' «""-^lniliM-<l to .lisn.sN iin.l Tii, .sticking to 

«• r.., n,nlal.. ll„.. „r i'm.s. .iTk v| • '.m nn.lan.'v. I'm koImk 

<•<• ..rKunMMM.s In,;;:,,;' ■ '"»''""t'v.-. Tlu-n we'll K.'t in,o « .ra.HnK 

njlr ?;i;;''S:v.;:/';,:\';''7,'; cour, i.a.-.aM 

s.i.n.lonal a,.l ....Milorh. H.«n..„«..„ „.o .-on- 

n'l::::;;\;;r^ai,.::^:;j;;r ,::;;j f V 

.l,K-t,i«,.. wi.nu'v.M- i s I. , n ss il' ; • "'"xxloniuK ,1... falmoHS 

.•••»t. TI.,. lMoa.l..,s,.r n n , . , ,s ;;/^^^^^^^^ .-on+i^.l J^.r ,l„. ,n,i,,i,. i.„^,. . 

tlirpnhll.-, .-i^M., (..know ' Ihaf trauswiuls 

|..3''..::;:.u:i;;.;:i;:;;:;.;!;^^^^^ 

I>N('. An.l iil,.r jiisii.v lia7,.|.,n oVtiV % '" '''^ «»'^>^«Mi| In CHS vs. 

fMinn-s. .iXrlnoi » , "Jn , ;'^; .;;;;V7^^^^ "-'.1 .io„,„s „,„„», 
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flo ttiaile a ■pw^ch ^ the F<X7 Bat A«iikKHA in which he exprt'iiWl his iU^uhU 

xaUmt thi' ijHlusivy'H i)*»rlpruiHiiji*o In ttUMrtUillc lnri*rvii(. U\ m oUtMiwkbU «ttnok oil 
telttvluloir not (HitmkHl aliu*e Newton Wn(>w'b wnsteianil «|MMoh hi> hhhW that tike 

'^tiiaiiBtry wiih mwlfiug ItMuriiUlt tot jndKoii niul Inwyora (o* oiiHiiro jmit truditlohfil 
guarant«K>H ot ifrv^ooi the pre«$ copUiiuo to bo applied to televlirloii. 8o*yoMW<r 
g:oi Btf'«oloti wkvt^diig between the twojaxtnelnea. ^ 
* Nevertheless, na Chief Justice Hu^iM once said, wo.Uxe under ii constltu 
'tloii/bnt the fonstlMUioii Is wlii^t'tho Jiulgt^H nay It Is. Ah of now, Mio a\u>rcme 
CourC has said elglrt to nothing In Red Lion that the fairness do<ilrli>e Is con- / 

• stitntloual.'and they said It again lil CBS vs. UNO. t to 2. Qf course, the fchipreme 
Coviit'luiH Tevorsed Itsolf In the p<ist. Classic' majority dlSijcntH have llvini 
i^eo the day when they became minority opinions.^ ^ . ' ' 

I>ick Jencks may the Joliu Marshall Uarland, Xb^ great dlssauter of the IMlh 
century. Ho niay-^lw doing ns a great public scr>'lce"by hammerlhg away at the 

T mluo^jqlty vlew^. I could staiul m .what tni) lawyers call Btanj ilvvi9i$ ot the court 
and stty "Ft Is settled," but that \Vonldn*t be aliy fim. So let's go Into the thicket 
of Mie constitntlouallty of the ralrness doctrine and haVe another.r(>und. 

I take it JcnckSj roprc«ii.iitUig mauy ln'oiMh'"**tcr llccnww.' wants to Join the 
heavenly ct>uipany of the itfint pnbllsliers, Svho are exempt fronutho regulatory 
powers.of govenun^it; although of course, tX^ey are benellclarles of salutary gov- 
einmtM\t Intervention In thelx^ buslness.'by virtue, o^, enjoying favorable postab 

nites. " r ' ' ' ■ r . 

Puhl Wu^rs lion l mind the vanicl's nu^c iu the font wjien it hojps them to nmke a 
pront. Tln> broadcasters wrtnt the Hamtj'rights that-the pr|jvi media enjoy. Bhould 
they luive It ? Justice Holmes bnce wild. "The life of the la^v Ims not bet»n logic ; It 
hii8 boon experience/' Nevertheless,' lot's try. logic. I.et^s ikot hye a debute ; let's ' 
pnraue truth. ' " " ,^ V • 

And again quoting Justice Holmes, "All I n\fmn by truth Is what I ctni t help 
thinking. • The purpose of the tlrst amondnient. as our niotleraU»r saUh was tj> 
keep goveriii^ient'^frvm prior censorship of the press so t^at Ideas, could nourish 
lively la the luarkelplace. robust, vig*)rous, dushing, k^ntaKonistfc. Out of this 
wimld emerge the wisest decisions for a denuuracy. 'lluit was tjlie faltli. Only if 
the fairness doctrine In broadcasting under It, only polltlcnUMihdldates and imr- 
sons spocltlcally attacked on the air have clear, uuQualllled rights to si>eak. 

As for the rest of us, In determining whose rights are paramount tmder tht^ first 
aniendmeiit the courts hnve sald that It Is the right of the iHMJple to l»e Informetl 
that la paraa\ount, not the brimdcasters* rights, not the viewers* nor the listeners 
n<\r even the one who- wants to speak his mlud In public forums. It's the right of 
' all of US to have spread before us a diversity of opinion. On that, as Judge liearned 
Hand said. ' Wo have staked our all." OK. diversity of opinion and an Informed 
clectonite, on that the broadcaster and the regulator agree. 

The position of the i^egulatojrs Is that It's not unconstitutional for the govern- 
mont to itie tlio first amendment affirmatively to ensure diversity of opinion. You 
kaow^lie argnmenls. st arcUy of fietiuencles. the pnWlc truatee con(H)pt, the re- 
cipient mast give the i)eople BomotWng In return when ho gets a fnmchlse. At 
the very Iwist, an obligation to conduct Informetl public dlcusslou on matters of 
tH)ncern, aud when eiaiductlng them, to be fiilr to all simdes of opinion. Ihe 
broadcasters Is given the widest possible latitude In exercising this public trustee 

' TlUs"is the constltntionally approved scheme for broadcasting. It's different* 
from the print meilin where the publisher has an unabrldgeable right to be 
unregulated. The broadcaster umy even ;*efraln fr^m raising any confroverslal 
iHHues and 8t411 escape* samllons. This hapiHJus, as you know, many y«a^^whe*i 
stations falf to broadcast even the baresfof news and public affairs and get their 

"Tho^^fuin"^^^^^ is hardly iK^rfeet In its Implications and Implemntattou^i.^ 

U has many der.igat.ors on right and left. Uit It l»<be bedrock of the public Inter, 
est standard of the comniunlcaUons act.; Take It .nway, and you v« t!?? 
iwyltlon of the broadcasters who urge the abandonment ;f)f the doctrine Is that 
It Invades the first aniendment rights of the brtmdi^astort. 

Mr Vlnt^ht Vasllefskl, president of the NAB In a fairness doctrine hearing 
in m\H i>el'i»re a House SnlKonimiMee aigill^d that eveX^if Hu^ g.)Vf>rnuient grants 
the broadcaster a franchise with exehislve use of a ir^queiicy the government 
mJy deSind nothing In return without violating that broadeasteijs flr^ e^m^nd-- 
ment rights. The argiinient further runs that moat hrotidcasters xv^ll. by1»ocesslty 
Tid JuS pUin natural , vlrture, for talr without regulation. Go pe^le your 
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Whm Hlio.il.l ,..u- r.-i.li- (o (H1^< ,M)sl(i..i.? A( 111,, ^^■ors^ It scmmun to iiic ihnt 
H .»<'...,«,-to„aI,h. tim. one .nan shoul.j say .0 the ,hm., 0^/1 0 U i(X L a 

' Ami^'I"*; '""»"»ar with the famous VVLHT-TC case In Faokson 

. s muMiO.s It was a..s,.r|..,| 1,,- . ili/.OMH-of Jackson. Ml.ss. that Iho "h.tl on v1 s 
^yl t>» of n....«l «„,! rollKioM.s .ll.sorln.laation. It rut ofT notwork Hv I .S rhrS 
rasls with .slRiKs roailing "Sorry, caW« troiihle." ^ 

llnft7slV^'llIw.ir''f\ >*^*^<'. <>"»«•*• of Conuminlcatlon of the 
ynltwIChnn h of Christ ,K.rsnu<l('(l thf Court of Ap|)ouls to grant a hear- 
. - luK. aiul wluMi th^ovkhMuo wa. all In nohu' tlv« or .^x voa s I tor the oo irt s^lf 
va,«tod the II..M,8o of LaMAr Life, It snUl that the FCd's ™ I c«L was 
irre,«,ral,le. «n« It. took the lUrnse revocation sanction Into Itl, ow , andf Now 
.siipiMwe we eliminate the fairness (liM-trlne m " 

A llren.s»;t| o,K>rates one of two.vees In Jackson./lt decidos to nut on racist 
jK Itorla s. \ou den t think that can stlH h«l„KM.? 60 down to JaS." WhS 
• to .stop him.' Does a hla.k citizen rn.sh to the ,com,>etltlve station and i^Kthiie 
J»r a reply and posslhly be refuse<.? To the n^ws,«,H.rp and RtTtu ned down? 

7'. ^7 ""^ *"<'v ™uld. couldn't thev AndTe'd 

:iiav<» no legal remedy, none at all. "'vy r ,iviiu ut. « 

I H.sk Dick Jenck.s. do .von really helieve that such a .system would serve our 

• " r'\"'"-'l''''> <x»«' o'lr democracy? If .you ever got the Congress to abandon 
• ^ L"^^'/''"''""'- "".iverlcks act up the way WIBT^d 

•' ^ 1*^ 5 '"^ " *>'"» »ext fairness doctrine wrltl 

think the hroadca.sters would <.-are for that bite at all 

nu'y want the .samejirst amendment rights as the orlnt media Whof fhot 
• mean.. Us that they want a monojH.ly hasAl on scarctly f reZnolos the^ 
t want It free and clear of any legal ohllgatlon to bp fair In p .W dlSriS on I'm 

thmrST -nVnil^^^^^ terms.lrou wlsl! TiVitrS obli«- 

lions? iiH^n I II fr«^ you alsoof your monopolviwsltlon - 

No ohligatlous. no mouoiHily. ln,rn pay oilble lo.se. Lefcis have a real comT>etl 
„v ""''••^n' ami we ll discuss It. MM tle^re trying^ 

nive I? m"^'" "ot. Let\s auction ofT the frc<iue..cles to the h gl»,8t bidders 

- Thni; !: ^ ""3=^0% of tholr gross revenues to pubUc broadcnstlnir 
fh„/ n I , T?" ^V"" y"'"" V"»'«''«8s«l. "nlhhlbitetl first nmendmeutXu S 
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profoHHloAiil JournallstB. our mholnrly exiwrt llonry Geller says thftt tlioy'vo 

Kvoryoii© knows the falrVtOHH doitrliiv l8 really ti mild regulaMoii. nroadoastorH ^ 
huvo lived with It and malntalneil tholr proUta. What the broadoaHtora arc really 
worried about l8 acU^eaa. That*s what they're conte^n^d about. People are not 
content to let Orouklte and Reaaoher. Cl^Ai^^llor Hi>eak for them and imy every 
nlKht thal'H the way the world Ih. Ih tt? People want oonuter-raga. There will 
Ih) niore ocmrt ohallenKea. l>U*k. In 1900. at a lainel of the American Har AaHoela- 
.tlon, you aiTopted Hod Lion a» the faiHhest iHjrmlwslble reach of government. 

/rhe tlguroN nhow that the networks in 'otily one caa^i, the famoua NBlM^het* 
Hum ley cMiM}, where he broadcast an editorial favoring cattle ratserH when he 
had 1^1 interoHt, a cont}lot of lutereat, waa th^ only time the networku ever got 
liooketf. In the NBC caue^ the couita overturned the FOG. Mgure>s. In 11)71. there 
were 2tHH) fulrnesB doctx^lKe compialnta. In <mly 108 caaea did tiie FOO Hond In- 
quiries to the Mtatlona, Uu8% ratio of Inqulrloa to complaints. 

There were only 01) FOO rulingtj. and only 5 out of 2000 were adverw* to llc- 
eiUMH*M. Kven In 1072. Dick. In AMpeu, Colorado, you still found that the falrnosH 
UH'trlue hUH worke<l fairly well. You relie<l on It In CBS vs. DNC. Judge Tamm 
if the r.s!»lNMirt of Ai)penla dissenting In the NBC pension case said, ;The fair- 
nesH ilO( ( riiir as ir luus In^eu ullli/.cd here Ih the yeaftt of fairness In tlu' dou^h of 
I lie teUvnster s right to exercla<» his journalistic freedom.'* 

NoljLOily, asketl the broadcaster to be a public trustee, lie volunteered for (he 
llceuHc. He volunteennl for It. and he did It with his eyes wide o|>en to what the 
t«\rnis of the «iniie wen* : n right lo'mak»» a mini of money In return for falrneHs 
t4> the public In (*ontroverslal Issues, a balancing of his rights against the iieoplo's 
rights under the (Irst amendment. 

If OHS or any other licensee doesn't like the way.thi' garhe Is played, let them 
tiira in Ihcli lifeusi» au4l resign Then» are plenty of others Nvaltlng on the side- 
iin<\M wlili very eager api>eMties t«) get lnl4> the game under the exceptionally mild 
\uu\ genert>UH conditions of the constitutional fnlrnes^ do<*trlne. 

Mr. jK.NrKN. Well, I'll try to defti with some of the matters that Bob Shayon 
raiNetl. lh» says that the Suprenie (*ourt has tlrmly decided that the Fairness 
4l4H^rrino Ih constitutional, whlcli' I don't think Is the case, and the real test will 
bo the S. <\ gels a case in which A license hangs In the balance, such as the 
Hrainlywine cane which did-not go to the Supreme Court. 

Judge l^)yelan was among others wh(Al|o not think that Uetl Lion Is dlS|H>sl~ 
i vo US to th(» U^Kallly of the fairness llorlrine. And ITs vt»ry «Mirious indeetl that 
la.st June In the Miami Herald Case, although striking <iown the right of reply 
stattite dinn tly anah)gous to the right of fcply regulation which It had upheld 
tlve years before, the Supremo Court of the llnjtcd States did not even mention 
Red I. ion. did not attempt to Hlmln^juish it. did not attempt to JuHtlfy it. 

N«)w. Hob myn that Vni asking you to xvly u|H)n the decjency of broadcasters. 
I'm not, anymore than I ask you in the print tleld to rely on the de<*ency of pub- 
IIhIkts. lUither, V\i\ asking yow to rely * upcm ^tholr contentiousness and their 
tlesire to reach their readei;f*» if they are ruimlug media general circulation. He 
says the,l)Ctlr(H»k of the commiinic^itloas act is the fairness doctrine, take It away 
unti yotl'luive no act. - 

Well. yt>u had no falrn*f<s diH^trintx from the Inception of the act In 11)Q4 until 
ilMi>. and yo\i had no fairness doctrine embodied In the statute until 1050. So. 
< learl>^.^^-on can have a communications act and proiKir regulation of broadcasters 
and uo'falnMvsM d«)ctrine. He talks about 4'ommen*ial broadcasters desiring to 
strangle |Miy television, and If that's the case, there are laws sultabU to co|m» 
with that. The ant I- trust laws for one. 

Justice* Douglas made clear in his opinion from which I previously qnoteil, 
and I miote again. "Tho ronunlssi4)n has a duty to cn4'ourage a multitude of voices 
ImiI only in a liailfed way. vi/.. lA" preventing mon4)|iolistlc practices and by pro- 
inoilng teijuiologlcal developments that \\\\\ open up new channels. Ho got quite 
a laugh from yoti In talking abotit thtf ^wsslbllUy that he would l>e willing to 
amotion ofT owr llrt anuMuhnent rights If we would be willing to give 10% of our 
l>rotlt.s t<« jaiblic broadcasting. 

Ifhe wcmhl really be willing to abandon his priH'eiJts for a price, then I think 
we have gauged his depth of fivllug about the first amendnuMit. He asks me the 
rhctt>rlcal i|ue.stion can 1 really |^levt\ li^e says, c*an 1 really In^lieve th| System 
of tnitranune^<l freiMloni w'OulAjptve ouV needs? And 1 ask you back, eaii you 
leally believe that the prcKs oFlhls country, the |>rlnt press, starves our needs? 
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" ^ ''«'«■■♦ ""• N'fw York ninoa or the h<m Aii- 

KolvH riino^. or ll... WnHl.h.Kf „„ S,n.-NVws. or ll.,' Wnsl.luKl m I'.m, vlu^n o , 
n..ul your .K'w.s n,nK«ki..o whHl...;- It Ik. I .S. ,N..w«>.,„l Worl.l 1 o,H,r ',, • Tl mo r 

« iM.hli. ntlon ,1„ |,.s wlJlV Do .Von yoam lo l.avo .1... lUvns... c^i So . £ 
louH h.ri.,hn.UHl .' I)., yon yoaii. irt l.nVo a iV.loral cnirt In Wnsliln^/oi |."ldo 
whoi, tl.rlr ailLloH a>M foadiros l,„.l Invn tatr a ifd. unfair ' 

nio o joni. luo y.ar.s. ^r,-,. y.ar« nfior llio onnitovorHv wl.i. h |.rocii,|»at«l 
.lay of Ion" I'lfi:; "l><m whiVl. yon .i!.[h;?, ovl"' 

mIm\!l.TlJ'lh A*H^h\,'' .solutions an.l iho .kv.Mu-y of l>roai'a«(orH a.T 
i4aii.> lu'hiii,. iiu. iH.lni Hr.mil.asiovx ur,. no nioro docont noi- unv Ichh tlnm 

«M.or .m^^^^ . SU.o , of ,..,<..j stations as suiK-r.- a« any of M o J.o 'of' . . 

lulnl nu-dla In llii.s rouiKry. Tho MUoNllon J.s what U ilu> risk of nlloul .,1 tiV, . 
fr-MMlom to ln.,,|HM.V I ,lo1. t l.avo any inoro il.n,. So I • nllonlnK that 

Ml- M.iA^o.N WVll. as to tin- .onsiliutlonalit; „f tin- falrnoHs ,|o,-t,lno I wonUI 
vxo r,Mm. ,, tr.st . onfronilnK tho i.ssno lu-a.! on. Dirk l.s rU'lit Tlu' ronr h lu v. 

UMl«..,l v..,y oft.M. lu . onfv.u.tln^f tho i.s.sno .si.naro.y. ov.m. In t l o WXiVrTiohI . 

..m.lyuln.-. iho a,Kun.r,.t u.,s ,l,at tl.o .l.vlslou was l/aso^ tl.oVov.n- llo, f 
Mhj l<ous.. on uha. tin- uu.Jo.lty o,.inl.Sft .-alUMl •« v.ry narrow lolw" ' " ' ' 
iVo a. «',ul'!nil ''7 T " *^''""!'« " '•""riontnllon of ,1,0 Luo. nn.I 
I.I.I L r .1 ' ' " '""•■I "••"''•<• "'01 If lUMMl oil 

r h s„ ''"T" '"'^f i».ll'-..llons Nvo havo Is 'that whonovor ?noi"i 

l.> tl . Sm,„,.„„. ( ourt In a lai.Koutlal .sllnatlon. tliov sooni on tln> wholo lo l av 
ni'li.1.1 Ihv no. osMty for tlio falnu-.^.s .lortrino , , ' * 

«Kr,r«.Vh"M.aI''ir'''".' m"'.';" ^"""'r ^OW 1 dls- 

ir:.:.';' anfi - - S'ltn:';- fllSS - . 

• M look a llttio wliilo loiiKor for ovorylM.ilv olso to Kot thoir Ml into tlio n.-t )...» 

.o -n. oi.t of lalruoss wa« Inhoronl ia il.o roKula .,V m«o M.lJ^ o^^^^^^^^ 
LioadoasiioK llronsInK My.ston, fro„. tho vory l.oKlnnInk oi,. nn"l If D S Vol 

i^'uTr''' T'r •■""•••-•kuom. ii'taikiiahou 
s:u:r.::;vtti;:;;;!o.\ff n:?;^^^^^^ '"»• 

I liapiHMi to aKW'o with .loronio Barivu that T.l liko lo Ntnv an oxi)orlnitMit niado 
n flM. r.Khl of arrosM for roply to uoNvs,m|,..r spnro -lf.s nn.ch oaaK r tl « .^^^^^^^^^^^^^ 
l»l'j;«- ml.l l.ajros than It l.s for a hroa.k.a.stor lo add timo hal% tri.o uV 1 

<nu..r> fo, all tin- ,hh>|.Io to k'oI into IMo a<l of dlvorslly of opinion. Bnrroi. Is . 

I .1 Ml I say thai tlio fairnoss ,l„olrlno as is Is tlio niwwor bnt 'l' sav ifa n.« ' 
....1 U,M,lo„ wo ha vo under tl.o pn^Hout Hyatorn for M o egAl 1 o^^' ,? J 

u Jr ^M-siloni, or the, dwonoy or tho fnirtiess of broadcasters to IniDlemoiit 

S i"!'!^'* mI- ."IT'"**^ «"*don't yon dare kTo it of It'' 

u . nntnrally they're human I ke Ju of iia M.i^v 
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,HiiTtlit:>' riiHlat attlMiiptw of aiiylHHly cIho (tVtak** i\ IKllo i>lwo of tlu^lr pmlOiiN 
rt»iiu»r iiiul play wKb It. ami I «ay thiit'A norailoijuat^ to roproHoiU tho tIkIHh of 
all ( iriztMi^ t()4lay. 'CheriVH a vlalll^rlllK, a hrtngor for piilillr ^UhciisbIoii liy .s|)okoN 
iiM»n who wjuit fo Initiate eoutrovt^rnlOH thai tlio iliibllr iIuhIIu «1o not fVon^nMo^c- 
iilz4» as rtmlrovoisy . Mow aro we to i\vu\ with that iMrobloni? 

Tlioro arv'^Mii|iCK«*«tionH for liiiprovlng the»falrno8S U^K'frlnV^^I^M railing iH»rluMK< 
f^»r fiv*» HiHHH'h iu<*HHaV^»s. 1 won)U bo lu fitvur of an i»xiH»rlmo»tal Hlluatlon to 
.svo wluMlior or not U woyU! rettlly jirovUlo a aolntlon to fulrnoHN (iiytrlno's 
tlofivtH. but Tin not proiuirisl to aorap the falrnosH drntrlno until 1 him* wIuMIum* 
or not I his systiMn provpw ouf. 

What { in ar«;irinK U that broatInii>tlugfiH Htlll not tho print nietllft, th<» public 
still ntMMls prot<H'tion in the area of liniittMl frinpionch^H, ami that tho fnlrnoss 
(ItV^lrlno lino shun hi , bo held until Noniotliiug l>etti>r can l>o deuionHtrat(Kl. 

t^netitlon from tloor. 

•*l)lrk. Lsit tolt true, aprmjoy rljcht fA)iy the b«»K|nnl!ig, that wly[»n S4»orctary of 
i'oniinrn;ii» Hoover, later tue TrivildtMU «)f tile Unlte«l Htuttw. «h the S4H,Mx4ary of 
t'onuuen'e. In* i o^vHi4ler4Hl broadcaatiUK a iniblh* pr«)|H»rty aijtd fr«)ni the ineeptlon 
proiMi.sed I hat those l)o a rest*rvatlon |)f time, aomethluK betlvwn *20 an*! 25% <»f 
all the broailca;sl tiau*| nn)rn(ng, atti'rno4)n, antl 4'venlng, uhall Ix' reHerve<l, not 
for Hale, but for public n.Hi*^~( interrupt oil by nn)derat«)r f«)r weVond quivstion - 
s4'^M>nd «|uestli»n snmnutirl/.tMl in iSluiyon'^ 4)iH'iiing rcMnarks.) 

.Mr. SnAY«>N. \a}\ nie lake tho sum Her unoHllon tIrKt. The phih)«ophieal basis 
fi»r a 4llH«*\ission of the falrneas 4Wtrine nn4l man's plaee In tlm nniverm^ — that's 
easy. WvU, a y«Tlons (pu'ution 4leserves a serious answer, and I eonceiv*^ of nuni 
lo Ik* whiil 1 rali a (luiltMttoal (*v«*atnr4v He's 4*apabie of using his ndU4l. lu^'s 
eajmble of growing, he's being exerel«od. U's tho oi)tK)Hite 4>f wha^ has couie 
li» be known as the l)ankinK con4'ept 4)f lafornuitlon aud etlucatlon, where y4)if 
/A oneelve t»f in4li vidua Is as banks lnt4) whieh yon dei>osit wisdcnn, au4l wIumi n4H^'es 
sary you submit a deposit slip and you call it baek. Ilnf4)rtunat4»ly, ni4)st of cn/r 
PUbli4* e4lneatl4>n is baziking iHluration. 

Hut 1 think pul>lir l>roadrustinR Vins n tr4MM4Mul4}ns op|H>rtunity to 1)4! a 4lia- 
h^rtioal svst4Mu !»f iMh.u-ation In whi4*h wt» W4)n*l tell p4M)ple what tin* answers nr4' 
hilt we eugag4» with Uumu in a disfussiiai autl we listen to them and W4» hMirn 
from th4»iiNaml together we engage in a growing diahM'tieal exiH»rienee. This is aiy 
view nf a nuui, as aM)hilos4)phirally » r4»ative rreatnr4» rather than a imsshM* on4\ 
t>k. (hat tak4\si*are (>lthe 4»asy 4)iuv 

X >w h*l"H lako (In^liard ntn\ 'VUv UnuX one is: what are we going to do with 
this fairness (hyclriiu'? It has lis 4l4»f4H-ts, s(>m4» iHM)pi4» say It doesn't w.prk for me, 
otlH*rs say It W4)rks i4)o nui4 h.« jt»veryb4Hly'N (M)mplalning about It. Welt 1 think 
theiv is no inei'hauiral solutf4>n h> tlu' probhMu. X auiouut of broadcast time re- 
servtHl for the publie or for fr4'e simmh Ii nies.sag4»s, well, I'm wililrjg to try that, but 
again, nniu is not a iu4»rhanl<»al er4^ature. Yon 4h)n't get a in4»( luijd4'al .solution to h 
(■r4*ntlv4» pr4)bl4Mn. 

Tin* oniy n^al problem tluvonly ^renl solution lo this problem ,1s 41 reah spir- 
itually de4li('atf>d. ainnnatlvo «*oniinitin4Mit 4>f nil bi;4)ad('asters. 4M)nnnerelal antl 
publlf. tt) a r4Mis4ynMl discussion 4)f eontroverslai is.sues lj>i tin* Inter4»«t of an 
inforuuMl puldir opinion. 

An4l I say.' that nuMUis t^lmt t%*\v*vi* got t(» g4) 4>iit and n4)t (udy pr4)vlde puhllo 
fiirnms timh'r dnr4»s.s bnt to help the |HM)ple think tln^lr way thr4nigh t4) a (*lar|jl- 
4Niti4>u of I In* romph'x lsHn4»s of our 4M)mi>l4'X W4)rith It Isn't 4Miough f4)r a liroad- 
fa.ster t4) say "Ihnv's an ih^4vss pr4)gram 20% 4)f my time. Auyb4Mly that wants 
tn (Dun* on 4'an hav4» a 1>olnt of view and .say It aiul that tak4\s en re of t;he problem 
of 4llsi^issi4)n in a 4b»nn)rra4\v." It do4»sn't. The br4)a4leaster.s are professionals; In 
that r4\s|MM*ti Divk Jenrks is Hght. 

As profe.ssl4»t\al5i they should si»rve tin* |K*ople, ami they should servo the i>eople 
by engaging in sunn* klinl of a 4iiahMti4»nl situathm witiyheui. They sUouUl t»omo 
^ to US an4l say. "What ar4» you trying to say? lift uh help'^ou say It. Iv<»t us um» <nir 
resoure4\s to help y4)u orUanIxe your vl«»ws. and let us see that everylM)dy has thifl 
tMM^^rtnnlty." 

A nuM hanlral attributi4)n if y4ui get li% an4l yMui get l\% and balttneing It — 
that's n4wer iinrnxn S4dve it. The Judges and the lawyers want uie<*hanleiU ifhitl8tl- 
4*al s(duti4ms thai's how they work, that's h4)W their nnivorse strnetures. They 
have to have uncpuillthMl law.s to whl(»h tln^v ean apiHMil In all their wdmlom. Hut 
life ii^xt like that. 
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.IwliV?.!'-'' «'«.v t»».il. a..,l .-..ifinilt. il„.ii,s..|v,.s to „,, nmrmutlvo xm> of 

V..I. ""1' "V »'»»«llV.i)f ..f iMibllc Issues over tU« lupdin umi 1 toll 

.u,,.„,,,,,unp«,:;,r;^;l,w'M:.f;:!;!;;:,^^^^^^ 

"'t;' r %v■«|■^^'''•^v M,*\r„r „;;;,;';;"'■'■*■''''• """ 

».rl .>f pnnlMve a,l wvin , " w„-r. I^^^^ H'Mr InxUma from Ihoni Is uoino 
made to (It^^l with Cti^ there were a number of efforts 
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Soi4 wrnUO «#tty to y^>n thiU the exiwriiuont that wo want to innko 1h to rohirii\o 
llu^ l^xiH?rl«uMit fhal wo'vo nil lHH»n oiubnrkiHl uinm for 2(K) yoarH. whlrh Ih thi^ 
t(xt/rhui*nt In Uie FlrHt» Ameiulment. tho mopt extraohllnary ^auprlmout lluit 
iia/htHMi uUIi/.rd nvHIi n'H|HHl to loiuiiuniUallinis In aUy uath>n Irt tho worUl, and 
workoit dCMpko souu^ of our (ItHflaUHfactUni wllh the print inwlla, wo know It 
{y»H wArkiHl there, and I think It would work with tho broadcast nuHlla. and I 
ilo|lo that nu hroadoaHlers, yon wlll^Joln tho task of HWliig to It (haf you Insist niKHi 
/KlrMt Anu'udnient rights and iluit bro«draHtori< a wholo l\avo'thon» and hnvo 
/thoiu wUhont havUiR lo bargain for tlft)iu, have thorn without lot niul hlndranco, 
/ Imvo thoin JuNt as tho rent of thA prosn hnn thoni. Thank yi»n. 
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ArraaiwuKi); LooitiJNO lUcK at tiik Dkkatk 
(By Heiuy Ooller) 



My tlrst nuuMient l.s to conunond the excollonco of (ho debate on^both hUIoh. 
lOxrepllon oould be taken to a few snpix>rtlng |H>liw(i*. but tho OHHiMdlal coiitojitlon.s 
wore. 1 bollovo, well and foroefuUy proNcnted. Tho i<obate covoroil two main Ih.suoh : 
(I) Ih the fUlriU'H.s dootrliie eonatltutlonal under oxistliiK law ; aiul (2) hIiouUI It 
be coii.stUutloiuil ; does It servo tho publlo hitorest, InoludluK the oruolal Klr.st 
An^eudiiuMit K*>al of promoting robust, wide open debate ? ^ . ' 

1. Cim^^iiiuiUmi\W^ti Dick Jencks stresws the rei*ont Mland Herald holdluK 
I lie Supreme Court : % 

"Tho choice of uuitorlal to gtv Into a newimimr, and tho doclsiu|»N nui* as to 
limitations on tho size of the uowsiwIhm\ and auitout. and /mi/wcury im/Wrfc 
mvA ami public oiftcial9 whether fair or MH/«ir— cousUt^ites (lie exorclsr of edi- 
torial rtaitrol and Judgment. It has yet lobe demonstrated how government rejju- 
lation of this crucial prtH'ess can be exen'lseil consistent with First Anuuulineut 
KunnintiH*H of a fnn* press as they have evolve<l to this tluio." 1 Kiit|>ha.slH add.od J 

Tho Florida ' right of re|)ly" statute there struck down Is. he correctly iKjhds 
out. aaalogoua to the h\\'*H p*»rsonal allack/iwlltlcal editorializing rules. Vuleed, 
if anything, It Is harder to make the fairness case lii tiie broad(ast held bcniuso 
•ilthough a uewMpniHT format Is cxpoudablo ... a broa.dcast hcIuhImIo caiuuM bo 
cxpanshHl ; nothing can be added without something else Ijolng dropiHHl" ( Jem»ks. 
Pl>- ) 

On tho other side, Bob Shayon also nuirshnlls a i>owerfnl case: Ihe huprenu^ 
t'tnirt fo»UHl the fairness dtH'lrlne constitutional In the l\m Uid Lion case, and 
again rellcxl heavily uiiou the doctrine In the 11)73 CBS v. i>A case (with only 

* two dissenters to Its cxaistlutloualUy- JusWcos Stewart aml^MMiglas) . There Is no 
Indication that the 11171 Miami Ilcrnld case overturned tho VB^ case. docUled Just 
imo year In^forc. Si;;nltlcaut Iv, Shayou pi»liits out. the n»ost recent Court tltat- 
mcnt by Judge l.*»vcutbal in thr SWC /N ««^f>«« case, distinguishes the A/uifai 
llvrald decision, and adheres to tlio fairness doetrlne In tho l)n)adcasllag^ Held. 

Wow can one .sipuire those iKM\suaslvc arguments on both sides? And partlcu- 

• larly how can one s»iuare the Mlroiig lu>ldlng _<piott»^l by Dick Jencks from the 
Mtnmi Ut rnhi case with tho stateauMit In Uvd Jsion that "there Is nothing In the 
First Amendment \^hlch prevents the (h»vornnuMit from ro(|ulrlng a Hc^ensoe to 
shnre bis frequency with others and to nauluct hlmiaolf as a proxy or ndiiclary 
with obligatioi»s to* present those views and voices which are reprejioniatlve of his 

' rommunlty and w'^dch would otherwise, by necessity, bo barred from the air- 
waves' [im c.s. Mt p. 

There Is i»o /o(/ini/ way to do so. Bob Shayon gave tho practical ans\n»r In ins 
llohuos nuotatbm that the Hfo of the law has not bmi logic; It hits bt»iMi oxiwrl- 
eh(V, And in the broadcasting tlold tho ox|MMlonce. "ahUost from the boglnnlng'^ 
[l>vfi.HiniiH, p. i:i). has been dirforont from the print auHllum. From the IIMH NB,C 
case to the 1J)7H <*BS case, regulation of broadcasting u^uler a short-term, public 
Interest llivnsing scIumuo has bo<M» su.stalnod and that Is why tho fairness dm*- 
trlne decisions have gone in the FCC's favor. 

Dick Joucks believes that when tho right rase Is prosonliHi to the Supreme 
rlairt oho like Bratnlywitir {WM where the statljyi lost Its license because 
oi fairness d(Htrlne vlolatlt)as. anuaig other things the Supreme Court will 
strike down tho doctrine, i think Jloy Shayon Is n»oro ai)t to prove tH>rrei*t on 
tills Issue. The Supronu» Tourt hud tho op|H)rtunlty to review Brundyuinv, v;[t\\ 
Judge Ha/olou's |K)Werful dissent on tho fairness doctrine yet It declined lo do 
so. J 
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- illn*.'!'?' '"'»''!'''""'■ 'I "> »»' "'"^l unllkoly that tlio HiirKor-llHi Court wIM 

< ».s \ /).\(.„,„t n„. 1117 » Wia/Hi y/< ni»(/ o|)lii«<mM, so It Ih uulJkolv that Inttnr 
Ion. uh.-n. Jio «iaiv.s that .. . jullir<,.n(o to t'w .KalnHv«8 Doi ttlMo Ih tju' linr 

- for .•..^,|,uHMM,^r^^..«^.•^ or ,l,o .■o...siltullnn„llty <Vf 11... f .lr ulsH lmMriM^^^ 
(«s ro,„,..,.v.l will, tlu. .llff.Mvnt Uhu,. of Iho loKallty ..r Its KtM.or4<H»rS 
M"«t.o»;.soimM.«rllr.,larai,i)ll, alioi, n/llu'd.H ti hu.) ' iii«r m« Hrn 

.ii.'"nl!.'"lM'.w* .Tl'M'""^.^"."' "K"'" CWMill.v iH.f forth stroi.K «rKM- 

ii»iit.s.^)|,-H .l..ii, k.s l.nW,^ ,i|,U 11 iH n»v*n>mr,>l H vhiK to Insniv ralriioHs- Hint 
.... o..A..„l.l ... shonM .loshv ,l.a, iho (;ovrru.n..Mt rovh w I iH toS S ii^^ 

oril.o^\\asl,l„^,„„ r„.U orMl,.. N.mv Voik Timr, for ral*o!.H w y t o,, hiS 
.ov..r„......Ual .-. vU-u for faJiu-ss ..f ,1.,. o.llto. lal pro.r««* of ('' ( Vis or AI C 

o UH...M,..,, or-.l..slral.l..V In .n.v opinion. Ms .I.h-.s not n.ako out « stroMK 

,1, uks nniin .vxa.npl... 'Tiw l.o.val ( )|.|msltl.ni- i.iogrum was not 
<l.-.M.,MHl In CHS tMM nn.s.. „f I ho f'CC rnlinjc (wlii h .Ikl n.)l riM.l Inl.lV. It ho 
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.Is o.Mt..nil..n ihal KCC falrnrss a. ilylii,.H v*" 1-.' VhllllnK - as to tlH> s uaJ e.• 
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hIiI|» rnU>H iUH>lloablo to uotWorku or large Vlllf HtAtlouH. or ohauglnK tho i.otwork 
nioifrtiniiiiliik iti'H < «H ilir.iiiuli prliiuj^imo inroxH mm s.viidl.'aHoii rnloH. 

Mv point iH ol)vlou8: Unlike pr^nt. tl,e aoYornincnt la Integrally Involvcl In the 
l.ro,MlniHtlMg tU'hI. S<') long uh on« malntahiH tho publlo luteroat UconBinK ni"l 
-iHTviiHlvo rognlutory Hthftinr, «lliuhinHon of tho fairness aoctrlno (Ioch not frw 
#th« l.roiKloHsi li.enM4>o from tho Atnger »t nmUio aovornmental ITf""""' J'/,'" 
ttUHlon. hut II .l()«».olliuinuto tho cho«'k on ll«\HH«i^who wonUI H(;t Uko AN LH l. 

In my JvHlgiu«i>«. lh«'r«fori'. It iMittcr Horvoa both' tho initollo Uitoroat and tho 
Mrtrt AmwKlniont to botaln tho falrnosH »l.Htriho, so long uh tlio publh- iruHtoo 
mtorcmt lUwnsIng tifhouio Ib kopt. • . • ', 
lioth .loiu ks and ytiayop corrwlly ohHorvo that tJmro Ih n6 Constittitiifiial nowl 
I t.L.nu«li»taln that systom that whllo tho aovoinniont niimt llconHo to provont on- . 
gliuH^rlng chaoH, thoVo aro Qt\\i\ altornatlvos that would wi w tho puhUo intoio.si 
and yot froo tho Ihtjusw frcun Uovoriiniontal IntrusloM (o g., aiiotlon or lontal of 
- tho frwpioncy. with tho ftroownls going to non oonimerclal »)roadoa»tlng or iicoosS 
iirogranindng, and with cortaln rights to paid or froo accoss for UuiitiMl iH'rhHlH). 
/Ilowovor sii.li iiliorniilivos luo n..| llkol.v to l.o iidoplod In lh«» n«ar '"I"'*'. ^ 
' ovor. If this analysis Is oorrwt. tho falrnoss dootrlno will oonUuue to be appllwibU' 
In tho no\l <lo(«(lo imd its prohlonLs must tlioroforobodoall'wllh. i0 
Tho I'cnuions oaso Is Indicative of on© trend to deal with those prohlcius. it 
oroates a mood that looks with disfavor on govornmontrtl Intrusion In 1""«>'»>'^'"«1 
lonrnallsni. oxooi)t iH'rhaps In ogn^glous circumstances. Such n mood may he d\in- 
• onlt to doHuo and nniy cUiingo over time. Hut It Is ncmotheloss of grout lini)ortanct> 
for I ho adndnisi ration of tho fairness doctrine hi the condng years. 

V.s Dl. k JoiuUs noios 1 lioUrvo thai M fullhor revision Is needed to 'save lUe 
falVness d.H-t rino - that iHe Commission should generally examine fnlrnoBS mat- 
tors .Mdv at renewal time, uud then to determine "whether there had Ik'ou such 
a pattern of conduct throughout the lleonse ix.rlml as to Indicate nnilice or rockloss 
disregard of Kairness ohllgations.-(p. 7, Jeneks). I can appr»H«late w»iy 
like Oliver 'I'wist. wants more, but U wems to mo that he Is not fully taking Into 
nooonnt ihc piiblio Irnsloe luiluro of the pro.scnl pervasive roKulatory scIummj'. 

JudL'o .) Skolly Wright has pointed out that unlike "... some areas of Hjo '"w 
I whore) it js oasyHf^ tell tho g.uHl guys from Uie bad guys . . . In the Current .leba o 
ovor the l.roHd.a^t mwlla and the First Amendment . «««;»' |»*^'"'*^''-.V» '""*"t 
ho the real protin-to, of the First Amendment, and tl»|e'''|'-^'' rilH"^'*-'"" T' 
. mii'U more difficult than In .ft-dlnary constitutional adjumt on.'' Thi^answors he ^ 
n,.liitod out lire- not easy. ' hut lie hoiHHl that "wltl» careful study . we will 1 nd 
s.m^- im^ .loncks and ih>b Shayon admirably Illustrate Judge Wrights in.lnt. 
Hot h aro -good guvs - strongly committed to promoting First Amendnu'iit goals. 
Il.ilh .Ifiiloro l.i-.athasicr indirToronce to Iho.so goals. And both have inado an ex- 
oollent .onlrlbullon to tho study of tho fairness dm'trine and to possible courses 
of action. 
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ylffirmative 
Promotion of 
Freedom of 
Expression^ 



"^The most challenging problems in First Amendment theory today 
lie in the prospect of using law affirmatively to promote more effective 
functioning of the system of freedom of expression. The traditional 
premises of the system are essentially laissez faire in character. They 
envis^e an open marketplace of ideas, with all persons and points" of 
view raving equal access to the means of communication. In support- 
ing this system the First Amendment has played a largely negative role: 
it has operated to protect the system against interference from the 
government. Thus the issues have turned for the most part upon rcc-^ 
onciling freedom of expression ^with other sqcial interests that the 
government seeks to safeguard. The development of legal doctrine 
has b^n primarily in the evolution of a series of negative commands. 
A realistic view of the system of freedom of expression in this country 
today, however, discloses serious deficiencies that call for a different 
kind (^y^ifst AAiendment approach. 

There arc, numerous reasons for the failures now'threatening the 
existence of the system. Probably the most significant is the overpower- 
ing monopoly over the means of communication ac<Juire<f by the mass 
media. Two international news services. Associated Press and United 
Press International, furnish most of the international news. In 1967, 
out of 1,547 cities with daily newspapers, there were competing^ di^ilies 
in only 64. Three gigantic networks, ABC, CBS, awyN^BC, determine 



o**f7ilZ« ofT«nriS52irj?i4 ^^'^l^'iSy "WMMlon. AlBnn«tlr« promotion 
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most of what is seen in American homes on television. In 1966, thirty- 
--fiy^ advertisers supplied over 50 percent ot television's total advertis- 
ing income, in 1 967,. newspapers held interests in a third of the VHF 
stations and in 22 percent of the IJtIF stations. In the same year som? , 
,twei\ty-live Congressmen or their families owned interests in^adio ayd 
television properties, and about a half of the members of Congress 
were members of law firms tha| represented broadcasters. The eco- 
nomics of radio and television press inevitably in the direction of pro- 
grams that appeal to the lowest common donominatoV of a mass audi- 
ence. The consequence of all this is that^thc expi^ession emanating 
from the mass media tends to represent a single, generally bland, point 
(>f view.' , 

Other factors are less overwhelming, but still important. Modemv 
goveniment, by virtue of its si/e, resources, control of information, * 
and links to the mass media, plays a more dominant and nar^-owing 
role in the system. The issues in a technical age grow constantly more 
complex. aiKi there is at the same time a bewildering mass of informa- 
tii>n on some subjects and a frustrating paucity of information on 
others. .C'ost^ of all metluHls of communication steadily rise, beyond 
the means of the individual or the ordinary group. The growth of vol- 
untary assiK'iations on a mass scale, while solving some problems, adds 
to the disadvantage of the non-belonging person or the. less powerful 
organization. 

The result is that the system is choked with communications based 
upon the conventional wisdom and bcciMnes incapable of j^erforming 
its basic function. Search foTthe truth is handicapped because much of 
the argumeiU is never heard or heard only weakly; Political decisions 
are distorted because the views of some citizens never reach other citi- 
zens, and feedback to the government is feeble. The possibility of or- 
derly social change is greatly diminished because those persons with 
the most urgent grievances come to believe, the system is unworkable 
and merely shields the existing order. Under these circumstances it 

I. Ihc tigurcH arc taken from Brycc* Audible." ! hv Nniiou. Hcb, K. 1965, p. 

W Ruckcr. iht' Ftrst fnniom (Carbon- iiS; ami other materials cited in Thomas 

daic. Southern Hlinois IJnivcrsiiy Press. I. Knicrson. David Habcr and Norman 

1968) See also l^an Lacy. Frcvtiom ami Dorscn. PolitUttl 'ami Civil Rif^hts in the 

CtftumuniKimons (Urbana, University of Iftutcd Suites (Boston, l.iltlc. Brown & 

UlmoiH Press, id cd. 1965); James R. t o.. 3d cd. 196T). pp. 9W)-90l (cited 
Witfgins. i-reniom or .SVt m y (New York.^ hereafter in this chapter as Political and 
Oxford University Press, rev. cd. 19M); ^ivil Rif^hts in the Unitni States) ^ 
Charles A Reich. ^'Making F'rcc Speech 
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becomes essential, if the system is to" survive, that L search be made for 
ways to use the law and k-gal institutions in aftirmative program to 
restore the system to effective, working order. 

In general, the government must alWinativcly liiake available the 
opixirtunity for expression as well as protect it fr6m encroachment. 
This nieans that fx)sitive ni'asures must l>e taken to a.ssure the abilitj/ 
to s()eak despite economic or other barriers: It also means that greater 
attentiivi must be given to the right of the citizen to hear varying 
points of view and the right to have access to informatit^n u|>on which 
such points of view can be intelligently based. Thus, equally with the 
right and ability to s[H.'ak, siich .;m approach would stress the right to 
hear and the right to know. 

In terms of F irst Amendment theory the issues fall into two cate- 
gories. In the first .situation the government relies upon .some existing 
|>ower as the basis for regiilation desigiied t^ improve operation of the 
system of freedom of oxpie.ssion^Thus the Federal Government may 
seek, through use of the commerce power, to re dfiiire broadcasting sta- 
tions to give equal time to all political candicfates; or a State may, 
under its general jxilice powers, require di.sclosure of the sources of 
. campaign contributions. The question is whether, since such a regula- 
tion iin[)ingcs upon freedom of cxpressioti, it is permissible under the 
First Amendment. This issue, however, is not like the question that 
arises when the government places restrictions upon expression in 
order to protect or advance some other kind of social interest outside 
the system of freedom of expression. As an aflirmative measure the 
regulation has its impact entirely within the system; it is designed to 
make the system work better, not to limit expres.sion in order to pro- 
mote a conflicting interest. Hence the .ordinary First Amendment tests 
—bad tendency, incitement, clear and present danger, balancing of 
op|K)sing interests, and full protection— are- not applicable. The prob- 
lem must be resolved iif terms of whether there has been an "abridg- 
ment" of freedom of expression, and the tests must be franled in terms 
of accommodation of interests within the system, nondiscrimination, 
promotion rather than deterrence of expression, and the like.'-^ 

A .second kind of problem arises when governmental power to fa- 
cilitate i^peration of the .system is .sought in the First Amendment itself. 
Such atlirmative j>ower of the First Amendment may be invoked in 

I. I hc i.saucs arc wuch the same us coiiirols over the right of expression, ilis- 
those that lui.w in nutintainiiig tratlic cussed in Chapter IX. 
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j^^o forms. In one it is sdf-exc(;^ing and enforceable ky the courts as a 
constitutional mandate. Thus the claim that a local board of education 
must make a school b^iWing Available for pi^ic meetings would rest 
upiMi the principle that the First Amendment Cjl its own force requires 
such action. In its other, form tlie aOirmative piwer of the First 
Aipendment manifests itself a!^ the basis for legislation. This might bo 
Federj^l legislation enacted directly by virtue ofthe iMKSt 'Amendment, 
or Federal legislation enacted under Section 5 the Fourteenth 
Amendment, which makes the First Amendment applicable to the 
States. Such uses of the First Amendment as an atlirmative power are. 
of course, rare But some development of the law has begun in this 
direction. Here again the applicable tests are quite dilTerent from those 
employed in traditional situations in which the First Amendment is 
invoked purely as a negative right against government interference. 

Apart from the task of devejoping suitable First Ameiylment doc- 
trine, grave administrative and priKedural problems are posed by any 
effort to employ governmental authority to facilitate o[>eration of the 
system of freedoin of expression. I'he attempt to use governmental 
power to achieve some limited objeHive, while at the same time keep- 
ing the power under control, is always a risk;^ enterprise. Nowhere is 
this truer than in the area of freedom of expression. Neycrthelc^ there 
^ is no alternative. The weaknesses of the existing system art/so pro- 
found that failure to act is the more dangerous course. Moreover, the 
government is already deeply involved at many points, some of great 
importance, as in its regulation of radio and television. The same }i\nd 
of movement may be found in other areas of individual rights today, 
such as the development of the allirmative aspects of the equal protec- 
tion clause. The only prudent course, then, is to formulate priticiples 
and devi,<c techniques that use social power to facilitate freedom of 
expression while holding the instrument of that power in check.' 

3. The ftrsi comprehensive effort to diu7" Oayrg^ Washington Law Review, 

consider the quention of atfirmatlve pro- Vol. 37 (I969). p- 4^7- Materials and 

motion of a system of freedom of ex- references dealing with many of th<! 

pression was made m Zechariah Chafee. problems discussed in (his chapter may 

Jr . (Jovrrnmrnt ahii Mass Comniunka- be found in Donald M. Gillmor and 

tions (C hicago. University of Chicago Jerome A. Barron. Mass Communication 

Press. 1947; reprinted Hamden. Conn.. Law: Cases and Comment (St. Haul, 

Archon Books, 196.5). A recent discus- Minn., West Publishing Co., 1969)- Sec 

sion thkt has aroused a good deal of in- also C^hurles A. Reich. 'The Law of the 

tcrest is Jerome A. Barron, '^Access to Planned Society," Yale Law Journal, Vol 

the Press— A New First Amendment 75 (1966), p. 1227; Louii H. Mayo. 

Right;* Harvard Law Rrview, Vol. 80 'The Limited Forum," Ceorgr Washing- 

(1967), p. i64t, and "An Emerging First ton Law Review, Vol 22 (i954). P- 261. 
Amendment Right of Access to the Me- 
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A. Establishing (bc'liKd^oiiditiom 



The initial responsibility of the government is to maintain the basic 
conditioiw- that a systcih of freedom of- expression requires in irder, 
not just to exi^. but to flourish. This obligation is. of course, one that 
the staifi owes to all institutions, inside and outside the" government, 
that seek to further the goals of the individual within the society. The 
government must* establish fundamental law and order. 'must provide 
csscptial community services, and must create the underlying eco- 
nomic. s(xial and pohtical circumstances in which systems not basc^ 
on the use of ofticial focce may successfully operate. Even in the case 
of religious institutions, for which the Constitution specifically pre- 
scribes firm separation, the government nevertheless supplies police^ 
protection, fire protection, and other services generally made available 
to the community. Clearly obligation of ihe government to support 
a .system of freedom of expression is vastly more extensive and compel- 
ling 

Most of the measures designed to achieve these ends operate from 
outside the system and do not raise any serious First Amendment 
problems. Ordinarily protection of expression against interference by 
private persons through force or violence is. an accepted role for the 
police. Similarly other standard governmental aids, such as the right of 
a group to incorporate, are available to associations engaged in ex- 
pression in the same manner as to other noncommercial associations, 
^cn devices specifically enacted to promote the system of free expres- 
sion, suc^i as exempting news reprters from" the normal obfigation to 
give testimony in order to protect the confidentiality of news sources, 
do not pt)se any F irst Amendment dithculties. Likewise, measures 
taken b/the Federal Government to eliminate interference with First 
Amendment rights by a State or its agents, such as the Federal Civil 
Rights Acts or the laws allowing removal of State prosecutions to Fed- 
eral courts, are not restricted in any way by First Amendment 
limitations. Only occasionally in the administration -of these 
provisions, as in the case of the hostile audience or the heckler, do 
First Amendment issues emerge.* 

4. Wilh respect to measures dl^ed formation." Harvard Journal of 'Lefthla- 

protect news sources see Talbot D AI- //„/,, Vol. 6 (1969). p. 307. and material 

emberte. 'Journalisls Under (he Axe: there cited; James A. Quct and AUn L 

Protection of Confidential Sources of In- Staiizler. "The Constitutional Argument 



* In one nrea of police protection, however, diHicult (piestions arise. . 
wha(»exttmt is it the res|>onsibihty T)f the government to protect 
expression againsU interference, from private (nongovernmental) 
sources other than when such interference takes the fj^rin of force or 
violence? Clearl^'there are hifiits. The systenS of freedom of expression 
vontcmplates that many kinds of private pressures — economic, social 
^and personal— will be at work as the community attempts to reach 
social decisions. Tlie government cannot and slundd not undertake to 
prevent or regulate tiiese forms of interchange. On the other hand 
sometimes such pressures go beyond the bounds X)t'what can be toler- 
ated by a system of expression that can be called *'frce/' This (Kcurs 
primarily in the otisc of economic pressure. The economic pt)wcr of an 
employer over an employee; a landlord over a tenant, or a highly or- 
ganized group of union members over a business cnterpri<U! may result 
in coercion upon expression which has all 4hc effect of p^iysical force 
or violence. I he issue resolves itself into one of drawing the line be- 
tween expression and act ion.. Pressures that can l>c. classified as action 
arc subject to stale control, wheirever such control is deemed neces- 
sary or appropriate, without raising any issue under the First Amend- 
menl. Pressure m the nature of expression cannot be abridged in riny 
way." ' ^ 

Some of the measures talten by government to maintain the basic 
conditions for the functioning of freedom of cxpre.ssion operate wholly 
within the system itself. The main examples of these are traffic con- 
trols, whose regulatUin of the time, place and manner of expression is 
essential to prevent conflict. The First Amendment issues arising out 
of such provisions have been discu.ssed in connection with the right of 
assembly. If the circumstances require more intensive methods of con- 
trol, owing to scarcity of facilities for expression or similar factors, 
government regulation moves beyond mere trallic controls into prob- 
lems of allocation, accessibility, and diversity. 

In general then, with the exceptions noted, the problems iii this 
area do not involve want of power, or concern over the limitations 
inipsed by the First Amendment, but issues of ^Performance. The cru- 
cial need is that the society act with vigor and imagination to giv« 

for Nc\\snicn C oiKcaliog 1 heir Source^ economic pressures in c:haptcr XU 

Sorthweswrn Untversity Lrtw Rwicw, qucslion of When iatcrfcrcrtce cmj»"* 

Vol. M (19^9^ p. iH. On the hostile from privnto .sources ami Wh^n 

aukliciKc anil licckler probleiYis sec Chap criuncnial sources presents a q ^ 
ter IX. aclion, varying as^>cct$^of w 

V Sec the discvission of boycotts aiul discussed Ihroughoul this book/ 
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.MM-mutivo support to the system of freedom of expression. This^ <}s- 
pcvui^ly imporiant in the very hroadest areas of afhrmative acti6n~ 
ihc manitcnance of fundamental economic, pohtical and social condi- 
tions necessary for a system of freedom of expression. to survive at 
all. 



B. ' Piirificatibn of the System 



V , ivcdotn of .speech. Justice Douglas has said, may VbeSi serve its 
111- > purpose when it induces a condition of unrest, creates dtssatisfa^- 
•tio i uiil, conditions as they arc, or even stirs people to anger." Jktice 
H'v !,Kin has emphasized that in a democratic society speech should be 
. - :.iliihitcd. mhust. and wid?-opcn." A healthy system of freedom of 
ox. K-ssion embraces all this and more. It contains much that is delib- 
-•r.i,A\ false, and nnit-h more that is misleading or deceptive. The 
•iVi oij^l motivos of the speaker, financial or othef\Sise,°are usually npt 
wiled. :ind the listener nuiM make his own discouot for bias or 
-I'ii.rior purpose. Often the communication is anonymou.s or emanates 
a soiMVe that is concealed, rhe .system is cfiui>fn<;d with expres- 
^ ^i'';! that ajipeals far more to pa'ssion than to reason. In short, partici- 
iMiits m the isystejn ate likely to violate all the- rules for communicatioji 
Iviweeii gentlemen."' 

r.ie temptation to clean up the system is naturally strong and per- 
"'Monl. Very ofteti, as we have sKmi, efforts to improve the content of 
' system are undertaken in an attempt to curtail expression that is 
"'ouolit uy [uu-m other social interests. But sometimes efforts are made 
^iiHnly to refine the system as a system. Controls are imposed -sojely to 
Pro!iu)tc the goals of the system -to introduce honesty, decency and 
^'PiMiness into it --and thereby to improve the quality and meaningful- 
^ll-ss of expression. In this situation, a.s. ju.st noted, different rules for 
application of the Fir«;t Amendment must apply. i 



IU«{|ps,sc!itial consideration is that, while certain limited forms of 
"^oiWuM may improve the perft)r!nance of the system, such controls 
^.ann.o.t .be imposed on any broad scale without destroying the system 
altouother. This is true not only because the government has no au- 

t 

mJ' '*'"^,H"o«a«i«J" are from Termi. 4 (1949). 1>nfi New'^York Timet v. Sul- 
filo v. City of Chico^o, 337 U.S. i, • iivan, 376 U.S. 254. 270 (1964). 
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thority'to determine the" content or value of particular expression. 
Even if the regulation^oes not touch on such matters, the mere pres- 
ence of the government, with^its apparatus for investigating, deciding 
and enforcing, is repressive and likely to inhibit the system. Moreover, 
it is always ditlicult for a coutt to determine the motive or cflfect of a 
given form of control and the regulation may thus in fact operate to, 
limit rather than to expand the system. In addition the regulations are 
likely to be vague and uncertain in their impact and almost invariably 
operate to curtail unorthodox, unpopular or minority expression. In 
these rcsjiects the purification controls are different from those de- 
signed to regulate the physical ordering of expression, such as traffic 
controls, Hence any regulation of this nature presents a danger to the 
system and can be tolerated in the system only under the most excep- 
tional circumstances. 

Ort the basis of these considerations the controlling principles can 
-b^> stated: 

(1) Jn general, purification controls constitute an "abridgment" 
of expression and hence arc invalid. They may not be an "abridg- 

' ment." however, in exceptional situations irt which the regulation, in 
light of its impact on the wholfe'"system, operates" to expand ratherlhan 
contract freedom of expression. ' 

( 2 ) In applying this rule the burden of proof is <m the proponents 
of the regulation to estabfish (a) that the control is clearly necessary 
to correct a grave abuse in the operation of the system and is narrowly 
limited to that end. and that this objecti-vc cannot be achieved by other 
means; (b) that the regulation docs not limit the content of expres- 

j^ion; (c) that the regulation operates equitably and with no undue 
advantage to any -group or ptiint of view; (d) that the control is in the 
nature of a regulation, not a prohibition, and does not substantially 
impair the area of expression i^mtrolled; and (e) that the regulation 
can be specifically fi^mulaled inSibjcctive terms and is reasonably free 
of the possibility of administrative Yibuse.' 

The principal areas in which purification controls have been at- 
tempted are ( 1 ) corrupt practices legislation and similar controls deaW 
ing with the electoral process; (2) lobbying legislation; and (3) vari- 
ous other types of disclosure requirements. Libel and group libel taws 
are partly intended to purify the system but are mainly directed against 
the harm thought'to accrue to other social interests. 
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I. CORRUPT PRACnCES LEGISLATION AND 
SIMILAR CONTROLS OVER THE ELECTION PROCESS 

Federal and Slate legislation regulating "corrupt practices" in elec- 
Hon campaigns and similar legislation dealing with other aspects of the 
election process is widespread and varied. In general it takes the form 
of (a) requiring disclosure of the sources of campaign funds and an 
accounting of expenditures; (b) limiting the amounts contributed or 
spent for campaign purposes; (c) prohibiting certain groups from con- 
tributing or spending in campaigns; (d) requiring disclosure of the 
authorship or sponsorship of campaign literature; and (e) other regu- 
lations designed to improve the conduct of elections. All of these regu- 
' lations. of course, impinge upon freedom of expression; the issue is 
whether they "abridge'' it. The Supreme Court decisions on the sub- 
ject are scatterfed and. while they mark out some of the boundaries, do 
not throw much light upon the principles iavolved.' 

The first direct decision of the Supreme Court in this area came in 
Burroughs ami Cannon v. United States, decided in 1 934. In that case 
the Court upheld the validity of the Federal Corrupt Practices Act of 
1925. which required all political organizations to render a detailed 
accounting of contributions received and expenditures made for the 
purpose of influencing the election of presidential electors or candi- 
dates in two or more States. The main constitutional issue discussed by 
the Court \vas whether the Federal Government, or only the States, 
possessed the power to enact su6h legislation. No issue under the First 
Amendment was raised by the parties or considered by the Court. Nor 
has the First Amendment question 'been decided by the Court in any 
subsequent case. Hence, while the result is known, the Court's reason- 
ing is not.' . . - 

The second type of corrupt practices legislation places a celling 
upon the amount of contributions and expenditures in political cam- 
paigns. The main provisions of this nature in the present Federal law 
were enacted in the Hatch Ac! of 1939. Svhile this kind of regulation 
has never been the subject of Supreme Court decision, its constitution- 

7 For a collection of materials and 8. Burroughs at i Cannon v. Vnittd 

rererence* upon corrupt practices and States, 290 U.S. 5^4 (1934). See also 

wmilar legislation see Politkal and Civil Hadnoii v. Amos, 394 U.S. 358 (1069) 
Rights in thf Uniird Slates, pp. 614-628 ' V'S^v; 
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ality seems to have been taken for granted by virtue of the Burroughs * 



case.* 



The third type, prohibiting certain groups from giving or spending 
funds in political campaigns, has received more judicial attention. 
These issues were|>rcsented to the Supreme Court in two cases involv- 
ing Section 304 of the Taft-Hartley Act of 1947. That provision makes 
it unlawful for any corporation or labor organization **lb make a con- 
tribution or expenditure in connection with any election** for Federal 
office, or **in connection with any primary election or political conven- 
tion or caucus held to select candidates** for such an oflice. Shortly 
aher passage of the legislation, the Congress of Industrial Organi/a- 
tions moved to test its constitutionality. The "CI O, News,** a weekly 
perioilical published by the C.l O., carried a statement by C.l.O. Presi- 
dent Philip Murray urging all C.l.O. members to vote for Judge Ed 
Garmat/ fo^ Congress in a special election in Maryland. Murray and 
the C 1.0. were indicted for violation of Section 304. The District 
Court dismissed the indictment on the ground that the statute was in- 
valid under the First Amendment, saying "no clear and present danger 
to the public interest can be found in the circumstances surrounding 
the enactment of this legislation.** In United States v. Congress of in- 
dustrial Organizations the Supreme Court unanimously aflirmed the 
District Court. The majority did not reach the constitutional issue, 
however, as they construed Section 304 not to prohibit publication of 
the article. Justices Rutledgc, Black. Douglas, and Murphy, disagreeing 
on the interpretation of the statute, would have decided the constitu- 
tional question and held the statute invalid as a violation of the First 
Amendment. Justice Rutledge, writing for this minority, explored the 
issues at length. Uh conclusion was that, although. some form of regu- 
lation might be permissible, a complete prohibition was overbroad and 
invalid. He also expressed objections on the grounds of vagUQpess.'" 

The question again reached the Supreme Court in United States v. 
International Union United Automobile Workers in 1957 Here the 
indictment alleged Jhat during the 1954 elections the U.A.W, had 
* spent some six thousand dollars for a series of television broadcasts in 
which it had urged the election of certain candidates to Congress. The 
District JTourt dismissed the indictment on the ground that **Congress 

9. The Hatch Act provision* are I8 Vnited Automobile Workers, 352 VJ S. 

U.S.C. M608 and" 609. The history. of 5<>7(«957) 

Feileral corrupt practiccji legislation is fo 18 U.S.C. «6io; United States » 

traced in Justice Frankfurter*! opinion in C.l.O., 335 '^ S. io6 (1948). 
United States v. Internationa} Union 
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did not intend to write an unconstitutional law" and that the 
expenditures were "not prohibited by the Act." This time the Supreme 
Court reversed, holdmg that the exjienditures were covered by the Act. 
and remanded the case to the District Court fo'r trial. Again the major- 
ity declined to pass on First Amendment issues, preferring to postpone 
those questions until a complete record had been made at the trial. 
Justice Douglas, in an opinion wiih which Chief Justice Warren and 
Justice Black joined, dissented. He conceded that "(i]f Congress is of 
the opmion thai large contributions by laKir unions to candidates for 
olhce and to political parties have had an undue influence upon the 
conduct of elections, it can prohibit such contributions." and that "in 
-xprossing their views on the issues and candidates, labor Unions can 
be required to acknowledge their authorship and support of those ex- 
pressions." But he declared that Section 304 was not "narrowly 
drawn" and "aboli-shes First Amendment rights on a wholesale 
basis."" ^ ^ 

The U.A.W., on going to trial, obtained an acquittal and thus the 
case n<;ver got back to the Supreme Couft, Nor has any other case 
under Section 304 come before the Court. At present both unions and 
corpt)rations have found suHicient Imipholes in the law to make it un- 
necessary for them to press close to the line of vi6lating the statute. 
Con.sequentlj/ we have no expression of opinion by a majority of the 
Court on the First (Amendment issues, although its eagerness to put off 
decision would seem to indicate it had serious doubts that the legisla- 
tion would survive constitutional scrutiny. Justices Rutledge and. 
Dtuiglas, proceeding ftn theories of overbreadth and vagueness, did not 
find it necessary to carry the argument beyond that point. 

The fourth type of corrupt practices law. prohibiting the distribu- 
tion of anonymous campaign literature, is found in most of the States 
and in the Federal legislation. The New York statute was attacked in 
Golden V. Zwickler and held invalid, by 9 Federal three-judge court 
on First Amendment grounds. The Supreme Court reversed the case 
for reasons of mootness. Hence the status of such legisfation remains 
uncertain.'- 

U. UniitJ Stairs v. International 12. OolJen v. Zwickler, 290 F. Sxipp. 

t'nton United A uiomobUe tVorkfrs, ii» , 244 (l-.D.N.Y. 1968). 394 U.S. 103 
K Supp. 53. ,9 (K.D. Mich. 1956). 331 (1969). The case was previously before 
II y 567. ^K. ^97 (19^7). Hrtr mulerials the Court, on the question of whether the 
aiviissinK Section 304 and the case.s iirl.v Federal courts should take jurisdiction at 
ing under jl. as well as siniiUr Slate legis- that stage, in Zwickler v. Koota, 389 U S 

1 /^ . ""'''^"'^^^^^ <">*7). The Federal statute, 18 

tf>e Umted Mates, p. 6,7. U.S.C. 96ij, was upheld in United Stales 
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Another form of corrupt practices legislation came before the Su- 
preme Court in MiUs v. Alabama. That Case involved an Alabama 
statute which made it a crime "to do any electioneering or to solicit 
any votes ... in support of or in opposition to any propcwition that is 
being voted on on the day on wbich the election affecting such candi- 
date.s or propositions is being hel()." The statute had been applied to 
convict the editor of t'hf Rirminnham Post Herald for publishing an 
editorial, supporting a mayor-council form of government, on the day 
an election was being held to decide between a city commissioner and 
a mayor-council plan. The Supreme Court unanimously reversed, Jus- 
ttc<!'^lack writing for all members of the Court except Justice Harlan. 
After describing the role of the press in a system of freedom of expres- 
sion. Justice Black simply concluded. "It is diftkult to conceive of a 
more obvious and flagrant abridgment of the constitutionally guaran- 
teed freedom of the press." He then took note of Alabama's justifica- 
tion tor the statute — that it "protect^ the public from confusive last- 
minute charges and countercharges" when there is no time to ansvver. 
To this he replied that the argument, "even if it were relevant to the 
constitutionahty of the law," had a "fatal flaw" because the statute 
merely moved the time at which no reply was possible one day ahead. 
Justice Black then ended. "We hold that no test of reasonableness can 
save a state law from invalidation as a violation of the First Amend- 
ment when that law makes it a crime for a newspaper editor to do no 
more than urge people to vote pne way or another in a publicly held 
election." 

The Supremo Court's decisions in the corrupt practices cases, ad- 
mittedly incomplete, leaVe unresolved a host of questions. In MiUs Jus- 
tice Black appears to b# applying his absolute test, though he makes a 
slight bow in the direction of a "reasonableness" doctrine. The other 
justices, apart from Justice Harlan, apparently acquiesce. It is hdfd to 
sec how the absolute test can be applied here without overruling Bur- 
roughs and invalidating other types" of corrupt practices legislation, 
Yet no effort is made to draw a line between the two or to suggest a 
theory upon which.a distinction should be based. 

Moreover, the cases raise questions that go beyond the corrupt 



V. Scon, 1V5 F. Supp, 440 (D.N.D. 19*1 )• 
for Other inaienal on the matter se« 
FoUlical and Civil Righu in the United 
Stales, p. 618. 

13. MiUs V. Alabama. 384 U.S. 114. 
119-aio (1966). Justice Harian con- 



curred on the ground that th« statute did 
hoi give (air warning that "publication 
of an editorial of this kind was reached" 
by (he provision under which the defend- 
ant was convicted. 3^4 VJ.S. at 113. 
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practiced area. If a candidate in an election can be requjrcd to disclose 
his income" and expenditures for expression, why canivH allt)ther per " 
sons be required to make similar disclosures in comjcction with other 
expression? If the government can equalize the amount of speech ut- 
tered in a campaign, by controlling the volume of expenditure for ex- 
pression, why cannot it equalize the amount of speech uttered on any 
subject? Is it the implication of the Burroughs decision that the gov- 
ernment has almost unlimited ptiwer to alkKate resources available for 
expression, or to regulate access to the marketplace of ideas? The 
Supreme Court has advanced no theory upon which to base an answer 
to these questions. 

If one undertakes to apply the five criteria suggested above as lim- 
iting governmental attempts to purify the system of freedom of expres- 
sion, progress toward a solution is possible. By a liberal application of 
the suggested criteria one might conceivably sustain all forms of cor- 
rupt practices legislation, except the total prohibition on expression 
embtxlicd in Section 304 of \hc Taft-Hartley Act. as well as many reg- 
ulations, for disclosure and equalization in other areas. But if the crite- 
ria are applied strictly, as they should be. it is likely one would come 
out with the proposition that such forms of regulation must be limited 
to reslrictions ( i ) on the candidate himself. (2) in an election cam- 
paign. 

For example, the main abuse at which disclosure legislation is di- 
rected is the possible influence of large contributions upon the candi- 
date himself, and the primary concern of the equalization provision is 
the potential mon<^pt)ly control over expression conferred upon the 
candidate. Funds expnded for expression by the electorate at large do 
not generate equivalent dangers. Hence a control narrowly limited to 
correct a grave abuse would not reach beyond restrictions upon the 
candidate himself, and would not be justified outside the election proc- 
ess. Again, the impact of disclosure upon a candidate who is openly 
running for oflice is quite different from that upon a men^%er of the 
general public who has not officially exposed himself to the public eye. 
Hence regulation of the candidate would not normally limit the con- 
tent of expression in th* way that disclosure regulation applicable to 
others would. Measures to assure equality of access to the marketplace 
by candidates could be drawn equitably, since each candidate hqs an 
equal interest. But the same would not be true of the many diverse 
interests represented in the public at large. Of course, controls that 
•mounted to total prohibition, rather than regulation, would be out- 
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lawcd whether applied to candidates or to others. Finally^ regulations 
confined to candidates and election campaigns are directed to a limited 
end and deal with a limited siliiation. Hence they can be iormufated 
witb some objectivity and avoid the dangers of abuse In administra- 
tion. This cannot be done with regulations, particularly equalization 
i^gulations, addressed to the innumerable ditfcrcnt kinds of people 
seeliing to express themselves for different purp^^ses throughout the 
whole system of Irec expression. 

The results derived from such an analysis would not differ mark- 
edly from the position the courts seem to have reached in this field. 
Disclosure and equalization legislation would be limited tb candidates, 
and to that extent Burrouffhs would be mixiified. Section 3^4 the 
Taft-Hartley Act would be invalid, except to the extent that corpora- 
tions could be controlled on the tlieory they were part of the 
commercial sector and thus outside the regular system of freedom of 
expression. Zwicklcr would prevail in his attack on the New York stat- 
ute, although the rule against anonymous campaign literature could be 
enforced agains^candidatcs. The statute considered in Mills would fall. 
Possibly application of the criteria here suggested as controlling would 
lead some to other conclusions. But at least this kind of approach 
would be based upon the functions and requirements of the system of 
freedom of expression. 



2. LOBBYING I.KGISLATION 

Virtually all States and the Federal Government have enacted leg- 
islation to regulate lobbying. Most of this legislation is of the disclo- 
sure type, requiring the registration of persons engaged in lobbying 
and a public accounting of the sources of funds and expenditures. As 
in the case of election legislation, it is clear that controls of this nature 
impinge upctn freedom of expression. No general requirement of regis- 
tration prior to exercising the right to freedom of speech or to petition 
the government, and no general demand for an accounting of funds 
used, would conceivably pe sustained under the Ftrst Amendment. 

The Supreme Court addressed itself to these issues, as they related 
to the Federal Regulation of Lobbying Act, in United Slates v. Har- 
riss. decided in »954. The provisions of the Act were complex, loosely 
phrased, and extremely broad. Roughly they required detailed reports 
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to Congress from any person "receiving any contribution or expending 
any money" for the purpose of ' influentcingj. directly or indinsctly. 
the passage or defeat of any legislation" before Congress. An informa- 
tion charging an organization and two individuals with failure to report 
was dismissed by the District Court on the ground that the Act was 
unconstitutional. The Supreme Court, construing the statute narrowly, 
reversed. Chief Justice Warren, writing for the majority, interpreted 
the Act as applying only to persons who received contributions for 
lobbying purposes or were paid lobbyists and who attempted to influ- 
ence legislation "through direct communication with members of Con- 
gress." This excluded all amateur lobbying and all use of expression to 
influence Congress other than by "direct communication" with a Con- 
gressman. As thus construed. Chief Justice Warren held, the statute 
did not violate the First Amendment. After pointing out that the 
purpt)se of the legislation was to allow members of Congress to "prop- 
erly evaluate" the "myriad pressures to which they are regularly sub- 
jected" and that otherwise "the voice of the people may all too easily 
be drowned out by the voice of special interest groups seeking favored 
treatment while masquerading as proponents of the public weal," he 
went on: 

Toward that cml, Congress has not sought to prohibit these pressures. It 
has merely provided for a mixlicum of information from those who for 
hire attempt to influence legislation or who collect or spend funds for 
that purpose. It wants only to know who is being hired, who is putting 
up the. money, and how much. It acted in the same spirit and for a 
similar purpose in passing the Federal Corrupt Practices Act — to main- 
tain the integrity of a basic governmental process, Sec Burroughs and 
Cannon v. United States. 290 U.S. 534, 545. 

Under these circumstances, we believe that Congress, at least within 
the bounds of the Act as we have construed it, is not constitutionally 
forbidden to require the disclosure of lobbying activities. To do so 
would be to deny Congress in large measure the power pf sclf-protec, 
tion. And here Congress has used that power ih a manner restricted to 
its appropriate end.'* 

Justice IX>uglas, wiffl whom Justice Black concurred, dissented, on 
grounds of overbreadth and vagueness. He conceded, however, that 
narrowly drawn lobbying legislation would be valid, saying: "I do not 
mean to intimate that Congress is without power to require disclosure 

t 

14: Vnittd States v. Narriss, 347 U.S. 6n. 613. 635-626 (1954). 
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of the real principals behind those who come to Congress (or get 
others to do so) and speak as though they represent the public interest, 
when in fact they arc undisclosed agents of special groups." 

Chief Justice Warren, while referring to a number of relevant fac- 
tors, did not spell out any precise theory as the basis for his deci|^on. 
Nor did Justices Douglas and Black indicate how narrowly drawn lob- 
bying legislation could be rei;oncikd with their absolute theory. In 
actuality, except by facile use of the ad hoc balancing test, lobbying 
legislation is didicult to reconcile with the principles of the First 
Amendment. 

In some ways lobbying legislation is similar to corrupt practices 
legislation. It is designed to improve the system of freedom of expres- 
sion by allowing the legislator to weigh expression addressed to him 
through having knowledge of its source. It is also an attempt to equal- 
ize access to the legislator by discouraging an excessive volume of 
communication from a few sources. But it is doubtful whether, in the 
context of the legislature, these possible distortions of the system are 
sufficiently grave to warrant interference by the government. Indeed, 
lobbying legislation really has other objectives. It is primarily intended 
to curtail bribery or expose the political motivations of the legislatdr to 
the electorate, interests that cannot constitutionally be advanced by 
curtailing expression. Hence lobbying legislation may not satisfy the 
first criterion listed above for regulation intended to purify the system. 
On the other hand such legislation may meet the other four criteria 
about as well as corrupt practices legislation does. In any event, if 
lobbyii^g legislation is sustainable it would be so only on the theory 
that it is narrowly confined to the special problem of the legislature 
and, as declared in Harriss, to direct comjBunication with the legislator 
by a paid lobbyist. Thus far lobbying legislation has proved notori- 
ously unsuccessful in practice. 

15. 347 U.S. at 63). The Supreme caacs concerned with lobbying and the 

Court had previously drawn a similar First Amendment are Cammarano v. 

line, at the point of direct communication Vniud States, 358 U.S. 498 (i939). ^ 

with numbers of Congress, in United Eastern R.R. Presidents Conference v. 

States V. Rumely, 343 U.S. 41 (1953). Noerr Motor Freight, !nc,, 365 U.S, 127 

a legislative committee case. See Chapter (!ft6!), discussed in Chapter XIL On 

VIll. For reference to material on lobby- state lobbying laws see Edgar Lane, Lob- 

ing legislation see Political and Civii bying and the Law (Berkeley, Univerwty 

Rights in the United States, p. 641. Other of Calilfornia Press. 1964). 
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3. OTHBR DISCLOSURE LEGISLATION 

Apart from the disclosure requirements found^in corrupt practices 
and lobbymg legislation,. other forms of disclosure rcgulatioh have 
from time to time been enacted or proposed. Much of this has been 
designed to promote interests outside the system of freedom of expres- 
sion, and does not concfcrn us here. But some has been directed at 
improving the sys|em itself, or at least has been justified in part on that 
ground. Thus for many ytars a Post Oflice regulation has required that 
newspapers and other publications wishing to avail themselves of sec- 
ond class mailing privileges must hie with the Post Office and make 
pubhc information concerning stockholders and ownership. Similarly 
the Foreign Agents Rejgistration Act provides for registration of "any 
person who acts or agrees to act ... as ... a public-relations 
counsel, publicity agent, information-service employee, servant, agent, 
representative or attorney for a foreign principal." In the period fol- 
towing^ World War II interest in disclosure legislation increased. Thus 
President truman's Committee on Civil Rights recommended in its 
1947 Report the "enactment by Congress and the state legislatures of 
legislation requiring all groups, which attempt to influence public 
opinion, to disclose the pertinent facts irt>out themselves through sys- 
tematic registration procedures." Such/proposals were aimed primarily 
at the Communist Party and other /groups thought to be associated 
with It. and formed the original basis for legislation that ultimately 
emerged as the Internal Security Act of 1950. With the enactment of 
that statute, however, it became apparent that disclosure requirements 
could m practice operate as a serious deterrent to freedom of expres- 
sion, virtually the equivalent of a criminal sanction.' Moreover, about 
this tmie some of the Southern States began to utilize disclosure re- 
quirements as a method of attacking the N.A.A.C.P. and other civil- 
rights organizations. As a result of these developments suggestions for 
punficatiftnof the system of freedom of expression through disclosure 
regulation \^ent out of fashion and the issues' have remained of only 
minor importance.'* 

uUtion V ^ ^ *»«Klo»ufe requirements applied to civil- 

A^lr B . ; a" ^*«»"' organization. »e«r Chapter XII. For 

Agenu Reg,„r«t,on Act); Pre.,dcnt TTu- a collection of materials .Ad refei«oc«. 

Sfcurt T^u Righi, ( Washiniton. D C.. Rights in the United Stutes, pp. igg-igo 
U.p.O. 1947). pp. 164. 51-33. On the 559-560. 
^iQMrnal Security Act m* Chapter V. and 
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The Supreme Court's decisions on the subject have been scattered 
and inconclusive. Tne Post OtVicc regulation was upheld in Lfwis Pub- 
lishing Co. V. Morgan, but that was in «9«3 ""d there was little discus- 
sion of the First Amendment. The validity of the Foreign Agents Reg- 
istration Act has never been seriously challenged and in fact has been 
assumed, but that legislation deals with the special problem of foreign 
control over the sjicaker. The registration provisions of the Internal 
Security Act were upheld in Communist Party v. Subversive Activities 
Control Board, but again the decision ultimately rested upon the for- 
eign control element, l he closest approach to the problem made by 
the Supreme Court was in Talley v. California. The Los Angeles ordi- 
nance involved in that case prohibited the distribution of handbills that 
did rfot identify the author or prtxiuccr and the distributor, Justice 
Black, writing for a majority of five, applied his absolute test, saying 
only. "There can be no doubt that such an identification requirement 
would tend to restrict freedom to distribute infor^nation and thereby 
fVeedom of expression." Justice Black ^id not distinguish between the 
case of the disclosure requir^yuenykfsigned to protect anpthcr social 
interest and th^t'of the one inlendcd to improve the system of free 
expression. Nor did he attempt to reconcile his position with any of 
the previous disclosure cases.'^ 

If one undertakes to probe more deeply into the issues, it is appar- 
ent that, as a general proposition, disclosure requircmems will in fact 
seriously impair the system of freedom of expression, As Justice Black 
observed in Talley: ^■ 

Anonymous pamphlets, leaflets, briwhurcs and even books have played 
an important role in the progress of mankind. Persecuted groups and 
sects from time to time throughout history have been able to criticize 
oppressive practices and laws either anonymously or not at all. The 
obnoxious pfess licensing law of England, which was also enforced 
on the Colonies was due in part to the knowledge that exposure of 
the names of printers, Writers and distributors would lessen the circula- 
tion of literature critical of the government. The old seditious libel 
cases in England show the lengths to which government had to go to find 

n. Uwis Publishing Co. V. Morgan. fornia. 36J U.S. 60, 64 ( i960). In Ta//ry, 
jjoUS j88 (191)) (Post Office regu- Justice Harlan concurred and Justices 
lation); Vi>r.T* v, Uniud SMier. 318 Clark. ' Frankfurter, and Whittaker dis- 
U.S, J36 ( IV4^ ). und Robinowiiz v. Ken- sented. See Chapter IX for discussion. 
ntdy. J76 U.S. 603 (I9<i4) (Foreign The validity of the Foreign Agent* Reg- 
Agents Registration Act); Comnwnisi islration Act was also assumed in the 
Parly v. Subversive Activities Control Communist Party case. 36? O.S. at 99- 
.Board. 3*7 U.S. I ( iv6i ) ; Ta/Z^y v. Cali 101. 
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out who was responsible for books that were obnoxious to the rulers. 
John Lilburnc was whipped. pUloricd and tined for refusing to answer 
questions designed- to get evidence to convict him or someone else for 
the secret distribution of biwks in England, Two Puritan Ministers, 
John Penry and John Udal. were sentenced to death on charges that 
they were responsible for writing, printing or publishing books. Before 
the Revolutionary War colonial patriots frequently had to conceal their 
authorship or distribution of literature that easily could have brought 
down on them prosecutions by English-controlled courts. Along about 
that time the Letters of Junius were written and the identity of their 
author is unknown to this day. Even the Federalist Papers, written in 
favor of the adoption of our Constitution, were published under ficti- 
tious names. It is plain that anonymity has sometimes been assumed for 
the most constructive purposes.'* 

It is true of modem society, also, that there are many occasions on 
which individuals or groups may wish to exerci.se the right of expres- 
sion without revealing their identity. The civil-rights organizations are 
only the most recent example. Disclosure requirements are thus bound 
to curtail expression, often from those whom it is most critical for soci- 
ety to hear. Moreover, the administration of such restrictions always 
entails the risk of vtolation and prosecution, arising from ignorance, 
mistake or harassment. This, too, is a major jepressivc factor. 

It will be a rare situation, therefore, when a disclosure requirement 
enhances the system of freedom of, expression, rather than doing it 
serious damage. Even the Post Ollice "regulation could be inhibiting. 
Nor can any crucial need lor eliminating abuses from the system 
through di.sclosure methods usually be shOwn. Perhaps subliminal 
communication might create such a need. Ordinarily, however, the 
harm to the system, or the possibility of harm, precludes the use of 
disclosdfre devices. 



^ C. Furpiflhing FacUitiefl 

t * ' 

One important way in which the government can aflirmatively 
promote a system pf freedom of expression is by making available to 
individuals and groups the facilities for engaging in expression. A the- 

I«. 361 U S. at 64-65. 
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urctical right of expression is of no use to a person who does not 
possess the physical facilities or economic resources enabling him in 
fact to exercise that right. The government can perform this function 
in two ways: it can furnish the facilities itself, or it can compel private 
organizations or individuals who own or control media of communica- 
tion to allow other persons access to such facilities. The latter problem, 
which involves reconciliation of the negative and positive features of 
the First Amendment, is discussed in the next two sections. Here we 
are concerned with the power and obligation of the government to 
make the means of expression available on a wider scale by itself sup- 
plying the physical or economic facilities. 

The major development in this area has occurred in the law con- 
cerning the right to use the streets, parks and public open places for 
purposes of assembly. There is no doubt, of course, that the govern- ^ 
mcnt has power to make such facilities available if it chooses to do so. 
^^'HftMtm^he First Amendment imposes certain limits upon the exer- 
cise of that pi>wer; the government may not discriminate between 
users, or differentiate on the basis of the-content of the expression, or 
impose conditions other than time, place and manner. More impor- 
tant, despite the doubt at times expressed by the Supreme Court, there 
is strong support for the proposition that the government has a consti- 
tutional duty to make these facilities available for assembly purposes. 
That obligation flows from the nature of the right of assembly, which 
contemplates a public gathering that entails the use of space, and the 
inadequacy of other areas where a public assembly can be held. The 
right to use the streets, parks and open places in this^vay constitutes a 
clear-cut example of the attirmative impact of the First Amendment, 
The law with respect to public buildings and other closed pujrfiif 
spaces is less well established. The pi>wer of the government ^o^low 
these facilities to be used for purposes of expression is. aj^^kfTnot open 
to doubt. The limitations upon the government if it dpc^so are similar 
to those applicable to open spaces, with" apprt>pritffe modifications re- 
lating to the nature of the government's ov/ty^. That there is an affir- 
mative obligation on the government tolnake such facilities available 
for public assembly has not yet fully recognized by the courts, 
ahhough the Port of New York Authority case carrie\somc distance 
in that direction. Nevertheless the implications from the law of open 
spaces would seem to compel acceptance of a similar duty by the gov- 
ernment in the case of closed spaces. The notion of assembly embraces 
the idea of indoi^r as well as outdoor gatherings that require space; a 
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distinction between facilities with or without'a roof seems specious. It 
is true that privateiy owned halls and meeting places arc ii^ore likely to 
be available, in which case the obligation of the government would 
certainly dimiixish. Moreover, it would wem jlnlikely that a court 
would, or as an administrative matter could, ordjcr the gbvemment to 
build a facility where n6nc was already in existence. It would not ap- 
pear beyond the bounds of reason to say, howeVerJ,that )vh?ie a suit- 
able government facility exists and there i^ no other jspace available, 
the government has a constitutional obligatW^o^p^rmit the public to 
use the fadhties for purposes of cx,pression.'» 

From these instances, then, it would appear'^hat a positive obliga- 
tion falls upon the government under the First Amendment to furnish 
facilities for expression if ( i ) the form of the expression implies the 
use of certain means fer-its realization; (2^ government faciliti^P^xist 
that would afford such means; and (3) the government possesses a 
monopoly or near monopoly of such facilities, that is to say no private 
facilities arc available. Ho\y would these principles apply in other 
areas? ' - 

One of the main government facilities relevant to a system of free- 
dom of expression is the Post Office. It plays a major role in the com- 
munications process. In fact the Post Office does make its services 
available to all who wish to use them, services subject to the same kind 
ctt negative protection as the use of the streets, parks and open places. 
In a sense, therefore, the issue of affirmative rights is academic. Nevef- 
theless; a strong case can be'made for the position that the govemni|cnt 
hasTibt oply the power but,the duty to make this facility available; that 
the individual has a constitutional right to have posfal service pro- 
vided. Freedom of speech and the press imply more than a right of o 
simple expression; they include a right to communicate the expression 
to those willing to hear. The leaflet distribution cases, from Lovell v. 
Griffin on, are predicated upon this right of dissemination. It is a fun- 
damental feature of a system of freedom of expression. The postal 
service, already in existence, has a virtual monopoly over the distribu- 
tion of cejtain types of printed material. In such circumstances the 
government has an affirmative obligation under the First Amendment 
to furnish postal facilities.'^ 

19. JyoH/i V. Port of New York Au- 1967), Both cawi are noted in Chapter 

thorily. 393 F.ad 83 (3d Cir. 1968), IX. *^ 
cert, denied 393 U.S. 940 (19M). See ao. On ttie negative' prot^tiona af- 

^ Kissinger v. New York Cily Transit forded by the Pint Amendment against 

Authority. 374 Supp. 438 (S.D.N Y. denial ty the government of the po«tal 
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The case of the Government Printing Otticc.is somewhat different. 
The availability" of printing presses and other duplicating devices is 
essential to the operation of a system of freedom of expression. But in 
this situation therjc is no monopoly or near monopoly by the govern- 
ment; private facilities are abundant. Hence no duty falls on the gov- 
ernment to provide such services. The government of course does have 
the power to make printing facilities^ available, and under some cir- 
cumstances it might promote freedom of expression to do so. 

Radio and television facilities pose some special issues. A modern 
system of free expression rests in major part upon the means of 
communication afforded by these facilities. Indeed, effective expres- 
sion today depends more on these media than it does upon the use of 
streets, buildings, postal services, printing presses, or any other method 
of communication. The problem arises oui of the fact that the monojv 
oly position of the government is ambiguous in .this area. If it be as- 
sumed that the government, representing the people as a whole, **owns 
the airways,"^ in the same mt^nner as the streets and parks;, it would 
seem to follow that there is a corres[k>nding obligation to make those 
facilities available for purposes of expressiop. In practice, however, 
the. government has not taken possession of the airways, but alk>cates 
them to private broadcasting stations. One can hardly say that the 
First Amendment precludes this form of control. In any event, the 
government does not own or operate the actual facilities for broadcast- 
ing, and the \xmcr of the courts to compel it to do so is at best dubious. 
The issue is posed, therefore, in terms of allowing access to facilities 
maintained by private groups, a question discussed in the next section. 

Constitutional claims to the use of government facilities for pur- 
poses of expresision have been made only infrequently in the courts. 
One such contention was pjpsented in the case of Avins v. Rutgers. An 
author had brought suit against Rutgers University, a State institution, 
because the Rutgers Law Review declined to publish an article sub^ 
mitted by him on the Civil Rights Act of 1875. The article concluded 
that, in light of the legislative history of the Act, the Supreme Court 
had ffrred in Br\ywn v. Board of Education in holding that the histori- 
cal background of the Fourteenth Amendment was ^^inconclusive" on 



!tcrvicc see //iiflrtfjjun v. Ejr^Mir^, 327 U.S. Law Journal, VoL 54 (1965), p. 3<>- 

146 ( 1946); Chafec. op. iw7. iw/>r<i note 3» Other malertah and references are col- 
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the subject of school desegregation. The editors of the Law Lview 
rejected the article on rhe ground (hat "approaching the problem from 
the point of view of legislative history alone i$ Insufficient " The author 
contended that the Law Rrview was discriminating against, his conser- 
vative ideas. The Court of Appeals for the Third Circuit aflirincd a 
summary judgment for Rutgers University. Pointing out that there were 
Other law reviews and other printing facilities ttjc Court hckl that the 
author "does not have the right. Constitutional or othcrwis*;, to com- 
mandeer thfc press and columns of the Rutgers Law Review for the 
publicatiiMi of his article ... to the exclusion of other articles 
deemed by the editors to be more suitable for publication." The result 
seems entirely correct. Apart from the fact thit the cHarge of discrimi- 
nation was found not proved, the Rutgers Law Review was not a neu- 
tral facihty of (he government open to use by anyone. It was 6perated 
for specific university purposes, in a field "where there was no govern- 
ment monopoly, and the university was entitled to reserve it for its 
own purposes. It may well btj that (he univ^r.sUy, as a governmental 
academic institution, had iin obligation to presem a balance of view- 
points. But it did not have to inakc the pages of its Lww Review avail- 
able for publication by outsiders of material having no relation to the 
functions of the /ftfv/V»v." 

The argument that the aJtirmative power of the First Amendment 
may require the government to furni.sh facilities for communication, is, 
however, supported by developments in the law which recognize that 
the First Amendment embraces a right to hear. This feature of the 
First Amendment has always lycn accepted but recent decisions have 
given it new prominence. Thus in Lamont v. Postmaster General the 
Supreme Court held invalid a Federal .statute that placed inhibiting 
restrictions upon the right of persons to receive "communist political 
propajg^nda" from abroad. Justice Brennan. concurring, noted the sig- 
nificai^jce of the ruling: 

It is true that the First Amendment contains no specific guarantee of 
access to publications However, the protection of the Bill of Rights 
goes beyond the specific guarantees to pfotcct from congressional 
abridgment those equally fundamental personal rights necessary to 
make the express guarantees fully meaningful. ... I think the right 
to receive publications is such a fundamental right. The dissemination 

31. Avins V. Rutgrri. The State Uni- (3d Cir. 1967). cert, denied 390 U.S. 
versily of Ntw Jertey, 385 F.ld 151. 153 9J0 (1968). 
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of ideas can accomplish nothing If otherwise willing addressees are not 
free io receive and consider them. It would be a barren mtirltetplace of 
ideas thut had'only sellers and no buyers.^"^ 

Likewise in Stanley v. Oforgia Justice Marshall stressed that "(ijt 
is now well established that the Constitution protects the right to re- 
ceive information and ideas " These decisions make it clear that the 
right to hear must be considered in First Amendment cases on equal 
terms with the right to speak. This expanding role of the right to hear 
was carried further in the United Church of Christ case in 1966. In it 
the Court of Appeals for the District of Columbia Circuit held that 
listeners to a broadcasting station had the right to a hearing before the 
Federal Communications Commission on the question of whether the 
station's license should be renewed. The clear implication of the case is 
that the government has an atlirmative obligation to maintain such 
control of the broadcasting media as will provide for the listening 
needs oi ditferent groups in the conununity. This can be accomplished, 
in radio and television, by assuring access to different points of view or 
otherwise encouraging diversity. But it also can be done, and the cases 
emphasizing the right-to-hear clement of the First Amendment point 
also in that direction, through supplying government facilities for 
communication by individuals or groups who wmild not otherwise be 
able to use them." 

In addition to furnishing physical facilities the government can 
promote the system Of freedom of expression by supplying financial 
resources. Government funds that enable private individuals or groups 
to engage in expression are being made available in many fields at the 
present time, probably in greater volume than is generally realized. 
Government grants for education and research undoubtedly make up 
the largest amount. There are also government subsidies for the 
promotion of art and entertainment projects, for legal assistance in 
protecting First Amendment rights, for various types of community 
organizations and activities under the poverty program, and for many 
other purposes. The most direct form of government spending in aid of 
expression is the allowance of tax deductions for political contribu- 
tions or the free printing of position leaflets in political campaigns. In, 

la. Umoni v. Pi>stmaster Gtneral. (, i<f46) . Officf of Co^muntcalion, of ike 
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1967 Congress estabJished the Corporation for Public Broadcasting 
under the coritrt)! of private directors, to which public funds arc ap- 
propriated for development of noncommercial radio aiKl Vilevision »♦ 
Government subsidization of private expression caLot be com- 
pelled by any affirmative reading of the First Amendmerlt. Even if the 
First Amendment were to be construed as imposing such a constitu- 
tional duty the courts would certainly lack the capacity to enforce or 
administer an obligation of that nature. Nor is the First Amendment 
needed as a source of pi>wer for subsidies in aid of expression The 
spending power of the Federal Government and the general powers of 
the Stat,?s are fully adet^uate. Moreover, there is nothing in the nega- 
tive force of the First Amendment, as a general matter, that would 
prevent the government fr6m using public funds to support various 
features of the system of freedom of expression. On the other hand the 
negative features of the First Amendment do impose some restrictions 
upon the way government funds are-exixinded. In general these limita- 
tions would be the same as in the case of the government furnishing 
physical facilities: there could be no discrimination between users and 
no regulation of content.'" . 

In , the case of government subsidies, however, dillicult questions 
arise m the practical application of these limitations. Until recently it 
was not clear that anyone had standing in the Federal courts to raise 
the First Amendment ^sue. Under the doctrine of Frothingham v. 
Mellon neither a taxpljier. a business enterprise suffering economic 
injury, nor perhaps any other ptential litigant, was permitted to chal- 
lenge Federal spending. This rigid rule was modified in Flast v. Cohen, 
which allowed a taxpayer to raise the question whether Federal funds 
. were being spent in violation of the religious freedom provisions of the 
First Amendment. The members of the Court could not agree on a 
single rule, but a majority followed the principle that Federal spending 
can be challenged if the claim is made that the use of Federal funds 

noiilir.i"" ftn«ncing (he Act wu later suspended. The legiila- 
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contravened a specific constitutional limitation. On this theory a chal- 
lenge would lie on First Amendment freedom of expression grounds. 
Most spending by States, and virtually all spending by municipalities, 
can be attacked in a taxpayer's suit. Hence the standing problem may 
now be disappearing/^* 

Even were this to happen, however, more serious problems persist. 
The rule against discrimination between different users becomes diffi- 
cult to apply when potential recipients arc almost unlimited in 
number; broad discretion must be allowed administrators, and definite 
proof of discrimination is beyond reach. Moreover, no precise stand- 
ards are available. The Federal legislation of t9^6 allowing deduc- 
tions for contributions that went only to major political parties was 
almost certainly unconstitutional. But there slill remains a question of 
defining "political party." And the broader issue of proportional repre- 
sentation in the allocation of funds^to groups or individauls with minor- 
ity points of view, or even individual points of view, is es|>ecially com- 
plex. Finally, the rule against regulation of content tends to break 
down in the case of subsidit^s. The government must designate the 
purposes for whiOh the funds are granted, and this power inevitably 
brings government authority into the realm of content. As compared 
with the furnishing ol^ physical facilities, which can be administered 
more objectively, judicial sujx;rvision over subsidies is tenuous at best, 

Neverthdess it seems inevitable that government subsidizing of 
private expression will grow as the public sector of our national Hfc 
expands and the private sector contracts. Increased government subsi- 
dization of political campaigns ap|xjars not far off. The supplymg of 
governmeiil funds to enable varimis groups to utilize radio and televi- 
sion is likely to expand. Even govejnment subsidies of newspapers are 
being seriously propi>scd. These developments bring obvious dangers. 
But they also carry enormous pt>tcntial. I hcy could lead to spectacular 
results, an enormous increase in the diversity of the content of the 
mass media, a significant growth of popular participation at the com- 
munity level, and a general. invigoration of the system of freedom of 
expression. The crucial question is whether adequate controls can be 
devised to make such a system work. 

Such a set of controls would have to be based on the concept that 
the government has a political, if not constitutional, obligation to 

» 
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447 (1923); flast V. Cohen. 392 U.S. 83 

li2 



137 

ftnancc opposition to ilsclf. Such u notion would have been inconceiv- 
able a generation ago. But it is gradually beginning to emerge. Its 
deepest rpots are {wrhapslin the public defender and legal aid pro- 
grams, which have existed for mahy years. The recent extension of 
. legal assistance to the community level, through projects by which 
government finances many forms of litigation against itself, is a 
notable advance. Other features of the poverty legislation, operating 
despite inten.sc hostile pressures from many quarters, have resulted in 
the formation of community groups that have been a major source of 
expression in opposition to official welfare, city planning, highway and 
other programs. The movement toward decentralized or Community 
sclux)ls is also prtxeeding in this direction. Thus new public expecta- 
tions and changed governmental attitudes are beginning to form. New 
institutions, such as councils of outstanding citizens comparable to the 
English University Grants Committee, community government at the 
liK-al level, and ombudsmen, will have to be devised'. New judicial doc- 
trines to make more realistic the constitutional protections against dis- 
crimination and censorship are alst) necessary: 

All this can be done. But in the end one must return to the proposi- 
tion that great dangers inhere in this development, and that govern- 
ment supported cxpr^sion can never be an acceptable substitute for 
inde|KMidently financed cxpressit)n. 



I>. Regulation of Privately Owned Media: 

Radio and Television 

The government can also prt)mote the system of freedom of ex- 
pression through regulation of the privately owned media of commu- 
nication, with a view to expanding and enriching their output. As 
noted above, the greatest distortions in our system of free expression 
have developed in the nuiss media, and the ctTorts to eliminate these 
distortit)ns have created many of the most dillicult and controversial 
questions. The principal goals of regulation are ( I ) to create a greater 
diversity in the cxpressitm ct)mMumicatcd by the media, and ( 2 ) to give 
a greater number of individuals and groups access to the media. The 
Iwo objectives are of course closely related. . 

Government regulatitin along these lines has advanced furthest in 
radio and^ television. These two offer special problems. In the first 
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plice radio and television arc probably the most influential media of 
communication in\ur society today. They present, on a selective basis 
as all communications do, not only information but ideas, attitudes, 
impressions and fantasies. They pervade the home, the automobile, 
and many public places. Secondly^ radio, and television are, by alniQst 
unanimous agreement, a '^wasteland." The economic, political and so- 
cial factors that make them so are sutticiently entrenched to discourage 
expectation of change on the initiative of the industry itself. Thirdly, 
government involvement in radio and television has always, and nec- 
essarily, been extensive. Because they are limited access media, and in 
any event require elaborate engineering coordination by the gov- 
ernment, official controls have permeated the field from the beginning. 

A solution of the radio and television problem might have been 
attempted through government ownership and control of all broad* 
casting facilities. This has been the approach in most other parts of the 
world/ To the extent that a physical scarcity of facilities is invoWed, the 
First Amendment would probably not have prevented this arrangc- 
^ ment. But serious First Amendment problems would be posed over the 
right of access to the media by private individuals and groups, and by 
the government's use of the monopoly in itself participating in the sys- 
tem of freedom of expression. These issues arc not wholly different 
from those which actually have arisen and are discussed below. 

In any event the United States chose, rather than government 
ownership and control, a different method of regulation. When the 
unregulated transmission of radio signals had brought about a state of 
chaos in the nineteen-twenties. Congress passdd the Federal Radio Act 
of 192') establishing a system of licensing to be administered by the 
Federal Radio Commission. The statutory scheme was revised and ex- 
panded by the Federal Communications Act of 1934, which still 
remains the basic legislation. Under the Federal Communications Act 
in it\ present form the Federal Communications Commission, succes- 
sor to the earlier Commission, is empowered to grant licenses, for not * 
more than three years but renewable, to applicants for broadcasting 
facilities on the basis that such grant will serve the ''public interest, 
convenience, or necessity. Section 3(h) expressly provides that li- 
censees shall not become **common carriers." There are specific prohi- 
bitions against obscenity, profanity and lotteries. Section 315 makes 
provisicHi for ''equal time** for political candidates and, as amended in 
1959, requires broadcasters to ''operate in the public interest and to 
afford reasonable opportunity for the discussion of conflicting views 
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01^ issues of public im|K>rtancc." Section 326 declares that the Federal 
Communications Commission has no "power of censorship," nor 
pt>wer to interfere with "the right of free sficech." These provisions are 
the only ones that deal directly with programs or access." 

The licensing system that has dcve|o|)cd under the Federal Com- 
munications Act has several significant features. It is predicated upon 
the fact that there is a scarcity of physical facilities, that is, wave- 
lengths, and that allocation of those facilities is therefore necessary. 
The franchise to operate a broadcasting station, often worth millions. 
IS awarded free of charge to enterprises selected under the standani of 
"public interest, convenience, or necessity." Although licenses must be 
renewed every three years, renewals are given in all but isolated cases. 
The commercial sector of broadcasting, which is the dominant sector, 
obtains its income largely not from the listener, but from advertisers. 
All of this adds up to the fact that, although the broadcasting industry 
bears some resemblance to a traditional laissez-faire system, it has 
basic features that arc quite ditTcrent. 

The main First Amendment issues grow out of the attempts by the 
government to regulate the media in three principal ways: 

( 1 ) Some of the controls are directed toward the character of thp 
ownership and control of broadcasting facilities, principally with the 
aim of assuring independence and diversity among those who own and 
operate the facilities. These regulations deal with multiple ownership 
of stations, ownership by newspapers or other media, relation of the 
station to the networks, and the like. Some are concerned with the 
financial resources of the licensee, his relation to the community, and 
similar matters. 

(2) Other controls are designed to achieve variety and relevance 
in programming. Such regulations attempt to obtain balance between 
different types of programs, inclusion of diverse and controversial sub- 
jects in the programs? and the presentation of varying points of view. 
They are incorporated in the program balance policies of the Federal 
Communications Commission and in the fairness doctrine. 

(3) The third type of control i^i concerned with access to broad- 

J? FedertI RHdio Act of 1927. 44 Frankfurter's opinion in National Broad- 

SUt. ii6a (1917); Federal Communica- casting Co. v. United States, 319 U.S. 
m'^c'.-'V' ^7 ('943). Justice White's opinion in 
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casting facilities by individuals and groups wishing to use the medium. 
The main regulations of this kind art the equal time rule and the fair- 
ness doctrine. 

The constitutional basis for these various controls has been a mat- 
ter of high dispute. The Federal Communications Commission and the 
broadcasting industry t^t^ve been at loggerheads, commentators have 
disagreed, and the courts were slow to clarify the situation. Finally, in 
the Red Lion decision in 196^ the Supreme Court came forth with a 
comprehensive theory.** 



I DEVELQPMliNT 6F FIRST AMENDMENT 
THKORY IN COURT DECISIONS 

' The Supreme Court had dealt with the Federal Communications 
Act in a significant number of cases, but until Red Lion it had ad- 
dressed itself directly to First Amendment issues in only one — Na- 
tional Broadcastinn Co. v. United States, That decision, rendered in 
1943. constituted the landmark case for over twenty-five years. The 
specific issue involved was the validity of the F.C.C.'s Chain Broadcast- 
ing Regulations, which undertook to regulate the relations of individ- 
ual broadcasting stations to the networks with a view to lessening the 
dependence of the single station upon the chain. The regulations were 
attacked upon a number of fronts, including that they constituted a 
violation of the First Antendmcpt. The Supreme Court, voting five to 
two, upheld them. Justice Frankfurter, who wrote for the majority, 



18. A collecUon of materialt And ref- 
erence on the problem may be found 
in Poiilicai and Civii Rights in the Unite J 
States, ch. VIII. Uater material includes 
Jerome A. Barron, op. dt, supra note 3; 
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Polky and the Pint Amendn>ent»*' Joar- 
nai of Law anti Economics, VoL I O 
(I967>. p. 13; Glen O. Robinton, The 
PCC and the First Amendment: Obser- 
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viiion Regulation.** Minnesota Law Re- 
view, Vol. 52 (1967). p. ^7; Fred W. 
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Our Control (New York. Random Houae. 
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Democracy." Cincinnati Law Review, 
Vol. 37 (1968), p.. 447; Louis L. Jaffe, 
'The Fairness Doctrine. Equal Time, Re* 
ply to Personal Attacks, and the Local 
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view. Vol 37 (I9^^8). p. 350. 
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validity under the First Amendment of 
restrictions imposed on radio and tele- 
vision for the purpose of protecting KKial 
interests outside the system of freedom 
of expression. These matters have been 
discussed previously in connection with 
libel, privacy, obscenity and the like* See 
also the discuuion in Robinson, op. cit* 
supra, pp. 9H-1 II. 
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dealt with the First Amcndhient at the end of a long opinion, saying 
only: 

Freedom of utterance is abridged to many who wish to use the limited 
faciliiies of radio. Unlike other mwies of expression, radio inherently 
is not available to all. That is its unique characteris|ic, and that is why, 
unlike oiher moiics of expression, it is subject to governmental regula- 
tion. Because it caonot be used by all. some who wish to use it niust be 
denied. But Congress did not authorize the Commission to choose 
among applicants upt>n the basis of their political, economic or social 
views, or upon any other capricious basis. If it did, or if the Commis- 
sion by these Regulations proposed a choice among applicants upon 
some such basis, the issue before us would be wholly different. The 
question here is simply whether the Commission, by announcing that 
it will refuse licenses to persons who engage in specified network prac- 
tices (a basis for choice which we hold is comprehended within the 
statutory criterion of "public interest"), is thereby denying such per- 
sons the constitutional right of free speech. I he right of free speech does 
not include, however, the right to use the facilities of radio without 
a license. The licensing system established by Congress in the Communi- 
cations Act of 1934 was a propel- exercise of its power over comtherce. 
The standard ^ provided for the licensing of stations was the "public 
interest, coi^enience, or necessity." Denial of a station licence on that 
ground, if valid under the Act, is not a denial of free speech.*' 

Justice Frankfurter thus made clear that radio broadcasting can be 
regulated without infringing the First Amendment because, unlike 
"other modes of expression," the facilities are limited. He concluded 
that any regulation which met the standard of "public interest, conven- 
ience, or necessity" was "not a denial of free speech." There waS, how- 
ever, an exception: the Cinmmi.ssion could not choose among appli- 
cants "on the basis of their political, economic or social views, or upon 
any other capricious basis." Justice Frankfurter's opinion was, to say 
the least, unsatisfactory. It did nOt explain why the scarcity fact»r elim- 
inated First Amendment issues, on what theofy ^he, except ioiTswas 
made, why the exception was limited-to applicants, or numerous other 
questions .that lurked in the problem. Following the National Broad- 
casting case there were scattered lower Federal court opinions, up- 

19. National Broadcasting Co. v. dissented, without mentioning FinI 
Vnittd States, 319 US. 190, ]]6-a27 AniendnMnI iuues. Justices Black wtd 
(1943)- Justices Murphy and Roberts Kutledgfdid not participate. 



holding various actions of the Commission against First Amendment 
challenges, but they did little to elucidate the issue/^"" 

Under these conditions wide dilTerences of opinion on the subject 
persisted. The broadcasting industry clung to its position that radio 
broadcasting was similar to newspaper publishing and entitled to the 
same First Amendment protection. The F C C. adopted the broad 
view that the licensee was in effect a public trustee bound to operate its 
station in accordance with the public interest. It recognized First 
Amendment limitations, but never made very plain how or why they 
applied. Commentators argued for these and various other positions,'* 

The Rfd Lion decision involved two cases, each challenging as- 
pects of the F C C. fairness doctrine. The fairness doctrine, in the 
words of Justice White's opinion, required that the ••broadcaster must 
give adequate coverage to public issues . . . and coverage must be 
fair in that it accurately reflects the opposing views/' Originally a pol- 
icy of the F.C.C. in applying the "public interest, convenience, or ne- 
cessity" standard, the rule was written into the statute by Congress in 
its 1959 amendment of Section 315. One special feature of the fairness 
doctrine was that when a personal attack hud been made in a broad- 
cast upon a person involwd in a public issue, the broadcaster must 
^ivc that person an op|K)rtunity to respond. There was also a rule re- 
quiring any broadcaster who endorsed one candidate in a political edi- 
torial to offer the other candidates time to reply. The Court of Appeals 
for the District of Columbia had upheld the personal attack rule, but 
the Court of Appeals for the Seventh Circtiit had invalidated regula- 
tions embodying both the personal attack rule and the political edito- 
rial rule. The Supreme Court unanimously upheld both rulcs."'^ 

Justice White began his analysis of the First Amendment issues, as 

had Justice Frankfurter, with the scarcity of physical facilities for 

'^broadcasting: *'only a tiny fraction of those with resources and itUelli- 

t 
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gcnce can hope to communicate by radio at the same time if intelligi- 
ble communication is to be had, even if the entire radio spectrum is 
utilized in the present state of commercially acceptable technology." 
For this reason the government must allocate frequencies, and there- 
fore "it is idle to posit an un^bridgeable First Amendment right to 
broadcast comparable to the right of every individual to speak, write, 
or pubhsh." "No one has a First Amendment right to a license," he 
went on, "or to monopolize a radio frequency." He then explained the 
constitutional j^tatus of the broadcaster in the following terms: 

By the sanfic token, as far us the First Amendment is concerned those 
who arc jiccnscd stand no better than those to whom licenses are 
refused. A license permits broadcasting, but the licensee has no con- 
stitutional right to be the one who holds the license or to monopolize 
a radio frequency to the exclusion of his fellow citizens. There is noth- 
ing in the First Amendment which prevents the Government from re- 
quiring/ a licensee to share his frequency with others and to conduct 
himseU as a proxy or fiduciary with obligations to present those views 
and voices which arc representative of his community and which would 
otherwise, by necessity, be barred frtim the airwaves." 

In extending the protection of the First Amendment to the broad- 
cast situation. Justice White continued, "(ilt is the right of the viewers 
and listeners, not the right of the broadcasters, which is paramount." 
He repeated: "It is the right of the public to receive suitable access to 
social, political, aesthetic, moral, and other ideas and experiences 
which is crucial here." The fairndss doctrine, he concluded, gives effect 
to this First Amendment right of the public. It simply forces the licen- 
see to share a scarce resource with "those who have a different view." 
Justice White completed the constitutional picture by adding that the 
provisions of Section 315 requiring equal time for candidates were 
valid on the same grounds and, reaffirming National Broadcasting, de- 
clared that the F.C.C. "neither exceeded its powers under the statute 
nor transgressed the First Amendment in interesting itself in general 
program format and the kinds of programs broadcast by licfcnsecs." •* 

Justice White's answers to two contentions advanced by the broad- 
casters throw additional light' on the Supreme Court's position. It had 
been "strenuously argued" that "if political editorials or personal at- 
tacks will trigger an obligation in broadcasters to afford the opportu- 
nity for expression to speakers who need not pay for time and whose 

33- 395 ^S. M 388. 3«9, 34. 393 U.S. «l 390. 391, 393. 
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views are unpalatable to the licensees, then broadcasters will be irre- 
sistibly forced to self-censorship and their coverage of controversial 
public issues will be eliminated or at leas! rendered wholly ineffective." 
To this Justice White replied that such a possibility "is at best specula- 
tive." that the "fairness dtKtrine in the past has had no such overall 
eflfccl.'* and that "if the present licensees should suddenly prove timor- 
ous, the Commission is not pt^werless to insist that they give adequate 
and fair attention to public issues " Justice White also cxomined the 
contention that a scarcity of broadcast facilities no longer existed. Re- 
lying mainly on the increasing demand for competing uses of the fre- 
quency 8pcctr>im. from marine, aviation, amateur, military and com- 
mon carrier u-sc^s. he concluded. "Nothing in this record, or in our 
own researches, convinces us that the resource is no longer one for 
which there are more immediate and potential uses than can be ac- 
commcxlated. and for which, wise planning is essential." 

The Red Lion decision marked an inmortunt advance in First 
Amendment theory concerned with allirmafivc promotion of the sys- 
tem of freedom of expression. Certain implications of the decision, and 
.some wider persjiectives on the problem, require further consideration.. 



3. THK THKORY OF RA1310 AND TRl.l- VISION CONTROL 

% In attempting to formulate a satisfactory theory of the First 
Amendment in its application to the regulation of radio and television 
two initial concepts must be given brief attention.. First, it has 
.sometimes been argued that the public as a whole "owns" the airways 
and the government may therefore alUx;atc their use on such terms as 
are in the general interest, subject only to constitutional prohibitions 
against discriminatory or arbitrary action. This theory, much like the 
Frankfurter opinion in National Broadcaxtin^, fails to come to grips 
with the real issues. It could equally well be .said that the public "owns" 
the streets and parks, and that consequently individuals have no right 
to use them for purpi>ses of expression except on the governmeiit's 
own terms. Moreover, the problem is not solved simply by bringing 
into the picture the dtKtrine of unconstitutional conditions — that if the 
government extends the privilege of using the airways to private indi- 
viduals or group it cannot attach conditions that violate the First 
Amendment. Surely the affirmative power of the First Amendment dc- 

35. 395 U.S. M 39J-39J. 399 
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■mands that the government make available for general use, as a 
constitution^al right, the niost significant medium in our whole system 
of freedom of expression. The government cannot maintain a monop- 
oly of the airways any more than it can maintain a monopoly of the 
streets, or of printing prtjsscs. Starting from this point, then, the First 
Amendment issues begin to grow far more complex than the "public 
ownership*' theory envisages. 

The second concept that needs initial clarification is the doctrine 
of prior restraint. On the face of it the requirement that any person 
obtain a license before engaging in communication by broadcasting is 
the baldest kind of prior restraint: The conditions for obtaining a li- 
cense, moreover, go far beyond the time, place and manner regulations 
that hiive -bccn upheld in other permit systems. Even if it is conceded, 
under Times Film, that the doctrine of prior restraint is subject to 
some exceptions, the Supreme Court has in Freedman v. Maryland 
insisted upon procedural safeguards that are totally lacking in the Fed- 
eral Communications Commission licensing system. How, then, docs 
one reconcile radio and tclevison licensing with the doctrine of prior 
restraint? The Supreme Court has ignored this problem. There would 
seem to be two possible answers. One is that the factor of limited facili- 
ties necessitates a modification of the prior restraint rule. The other is 
that pubUc "ownership" of the airwaves justifies or requires this kind 
of prior restraint and that First Amendment rights are protected 
through other methods. These suggested answers bring us to the major 
issues. • . •'^ 

There can be no doubt that the scarcity of jfacilities is a major con- 
sideration in the application of the First Amendment to radio and tele-, 
vision, regulation. The essential pt>int is that the .scarcity is physical, 
rather than economic. This condition takes radio and television out of 
the traditional laissez-faire system that is the basis of the First Amend- 
ment's application to the press, publishing, and other types of media. 
The open marketplace may control access to such media in a distorted 
way, but it is the traditional means of control and, while the govern- 
ment may attempt to expand (he marketplace, it cannot totally Usurp its 
function. In radio and television, however, the open market condition 
brings only physical chaos. Not everybody can be accommodated. The ' 
government, therefore, has a different function,, and that function is to 
bring initial order into the system by regulating access to limited facili- 
ties. ' 

When broadcasting controls were first initiated there was no ques- 
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Uon whatever that the physical facilittcs were in fact limited. %nce that 
time there has bcen^^ signlfi^mi <?>ipansion in available facihties, 
owing to the development. or PM in radio. UHF in television, and 
CATV. Indeed, the number of tadio and television stati^^ji opera- 
tion came to exceed by far the number of daijy newspa|«Pj^ 1966, 
for example, (here were 5.881 radio and 72 « television stations, com- 
pared with i .75 1 newspapers. Moreover, there were some frequenciesT; 
particularly 1>HF television channel's in the Ies.ser market areas, still 
Unallocated. It is contended tWt the major factor now limiting the 
number of radio and television Wations is not p^sical but economic. 
On the basis of these consider*ons the broadckters urged m Red 
Lion that the scarcity factor can^ no longer serve as justification for 
radio and television controls different from those applicable to the 
press and other media.^' \ " ' 

The developments just recounted, however, would not appear to 
change the basic scarcity factor. As Justice White argued in Red Lion 
there are growing demands from industrial, military, and other users 
for available frequencies. Moreover, the total number of radio and 
television stations operating iit the country docs not signify there is no 
I4hi^er a shortage of facilities in specific areas, particularly centers of 
dense population. Nor does reliance upon t|ie total number of stations 
take into account the possibility of an untapped demand for diversity. 
Furthermore, to thie extent that cconomiit: considerations restrict the 
number of stations now^ those factors' could easily change. More im- 
portant than all of these considerations, however, is the fict that the 
scarcity of facilities should not be measured by the number of stations 
allowed to broadcast but by the number of individuals or groups who 
wish to use Ihe facilities, or would use them if they were more readily 
available. The real problem is whether there is a scarcity as to poten- 
tial users, not as to stations operating at a profit under present condi- 
tions. In this sense a more significant comparison would be not with 
the number of newspapers, but with the number of printing presses. In 
these terms there remains a serious scarcity and one that is likely to 
persist.'" 

36. MalerilUs Jealing wiih the prob ington, D.C.. O.P.O.. 87th ed. 1966). p. 
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Once it is assumed that a scarcity of broadcasting facilities exists 
th< next question becomes, what follows from that? The question can 
bo answered on two levels. In purely common-sense terms it would 
seem to folbw that, if the government must choose among applicants 
for the same facilities, it should ch*oosc on some sensible basis. The 
only sensible basis is the one thai be,st promotes the system of freedom 
of expression. Since a lais.sez-faire system does not select the users, and 
the govermnent is forced to do so. it would belntolerable, and actually 
inconsistent with the First Amendment, for the government tq choose 
in another way. Consequently all three kinds of regulations listed 
abtwe would be valid under the First Amendment if they in fact prcv 
moted Che system of freedom of expression. 

The question can also be answered on a deeper level, which leads 
into a public agency or trustee theory. If broadcasting facilities are 
physically limited, then the government is obliged by the First Amend- 
ment to permit citizens to use the facilities without discrimination. 
This would be true whether the affirniative power of the First Amend- 
ment comfiellcd the government to make them available, or whether 
the government just did so as a matter of policy. The obligation flows 
both from the First Amendment's right to communicate and its right to 
hear. Under either concept it would be a violation of the constitutional 
guarantee for the government to give a monopoly to any person or 
group. The licensee therefore can only be considered as the agent of 
the government, or trustee of the public, in a process of further alloca- 
tion. Hencx the licensee would have no direct First Amendment rights 
of his own. except as to his own expression. The First Amendment 
right would run from the individual or group seeking to engage in ex- 
pression, or seeking to listen, to the government; not from the licensee 
(except as lo his own expression) to the government. This would 
mean that there could be no censorship of the actual user of the facili- 
ties, but there could be controls over the licensee to assure that he 
made a fair alkx^ation of the limited facilities both to users and to lis- 
teners. Only through such a system, indeed, would the requirements of 
the First Amendment be met. 

This is essentially the ptisition the Supreme Court reached in Red 
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Lion, Justice White found the force of the First Amendment to He in 
the right of the pubUc to hear, and he ignored the right of the ordinary 
citizen to u.se broadcasting facilities to speak. But he did conclude that 
the broadcaster had only the First Amendment rights of a "proxy or 
fiduciary/' with an obligation **to present those views and voices which 
are representative of his community/' 

Along either path from the physical scarcity factor, it is necessary 
\o proceed further and to outline, at least in a general way, the kinds of 
limitation which the First Amendment would impose upon government 
operation of such a licensing system. The Red Lion decision did not 
move very far in this direction. It found the fairness doctrine a reason- 
able method of sharing a scarce resource, and it brushed off as *\sjx5cula- 
tive" the broadcasters* contention that the fairness doctrine would re- 
sult in reduced coverage of controversial issues. But it did not pursue 
the questions further. 

•The basic issue would , be whether the government control 
"abridged" freedom of expression. It might do so in at least two ways: 

(1) The regulations might, as a substantive matter, diminish 
rather than expand the amount of expression, lessen rather than in- 
(5tease diversity, or in similar respects harm rather than promote the 
system of freedom of expression. The broadcasters made this claim in 
Red Lion. Such a judgment would at time&*be difficult to make, or for 
a court to dcKument. But it should be noted that the issue is not the 
broad one of whether in an abstract way the product of the system is 
"better on some particular scale of values. The government cannot 
control the content of individual expression, or normally try to purify 
the system, or favor one person ovcjr another. ]ts powers are limited to 
removing obstructions in the system. It therefore must confine itself to 
increasing the number of participants in the system, enlarging the di- 
versity ofnhe expression, or removing obstacles to etfectivfc working of 
the system. All this must be carried out, of course, in light of the basic 
functions of the system. 

(2) The regulations might, as an administrative matter, operate 
to smother fre^fdom of expression through the power of surveillance, 
threats of informal sanction, of other form of harassment available to 
government officials because of the regulatory mechanism. This kind^ 

3H. I hc C(>urt*8 piwition was not See also Barron, op. dl. supra note 37. 
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of lijnitation is likewise hard to measure. The government presence is 
always inhibiting. The courts would probably find it unduly repressive 
only in exceptional circumstances. It remains a meaningful limitation, 
however, and in the course of time might be given more specific con- 
tent. In general, like the doctrine of Frtedman v. Maryland, it would 
give the courts supervisory power over the practical details of adminis- 
tering the controls.*" 

Quite apart from the scarcity factor in radio and television facili- 
ties, it is po.ssiblc to fashion a theory of control out of affirmative con- 
cepts of the Fit St Amendment. The regulations we are here concerned 
with are not those designed U) restrict expression on behalf of other 
social interests. They are intended to promote the system of free ex- 
pression through encouraging wider participation by those who wish 
to communicate and greater diversity for those who wish to hear. In 
general the affirmative features of the First Amendment would permit 
this. The ordinary negative limits of the First Amendment, as applied 
to government restrictions seeking to safeguard other social interests, 
would not be relevant. Rather, in this context the negative limitations 
—the measure of "abridge"-~would be those just set forth as control- 
ling when the government power was based on the scarcity theory. 

Such a doctrine of First Amendment power and limitation is far- 
reaching and entails obvious dangers. Applied to the press, for 
example, it might authorize controls over newspaper coverage that 
would be highly questionable. In the area of radio and television, how- 
ever, the government is already heavily involved with the task of 
preventing electrical interference and solving similar engineering prob- 
lems. Thus the regulations have a ditf^nt substantive and administra- 
tive impact and would not necessarily constitute an abridgment of 
free expression in the same way as comparable regulations in other 
areas not already heavily weighted by government controls. 

The application of these principles, whether derived fromXthe 
scarcity factor theory or the pure affirmative theory, would involve ' 
detaijed and complex factual judgments. Regulations in the first 
category— those directed towards the character of ownership and con- 
vtrol by licensees— would probably have the least difficulty in passing 
First Amendment muster. A regulation limiting the number of stations 
one enterprise may own. or forbidding ownership of a broadcasting 
station by a newspaper, or forbidding a network to compel an affiliate 
station to carry all network programs, is appropriate to assure the 

39. Frttdman v. Staryland, 380 U.S. 51 (1963), iliac^iswd in Chiqjter XlII. 
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independence of the licensee and thereby promote diversity. In meet 
respects these forms of control are not different from those exercised 
through the anti-trust laws, whose application to the mass media was 
upheld in As^otiated Fress v. United States, Likewise, the financial 
resources of the licensee, his support by various groups in the commu- 
nity, and his personal character are relevant to his function as public 
agent or trustee, though not relevant to the exercise of his own right of 
expression through the use of radio and television facilities. Unless it 
appeared that some substantive impact of the regulation or some fea- 
ture of its administration burdened rather than enlarged the system of 
freedom of expression the regulation would be imnume to attack 
under the First Amendment.^'* 

Regulations of the Federal Communications Commission designed 
to assure program balance would also, as a general propi)sition; not 
violate any mandate of the First Amendment. Such regulations require 
that a licensee present programs falling into different categories, such 
as news, education, politics, liKal talent, entertainment and the like. 
They are essenlial to assure that the licensee is carrying out his obliga- 
tion as public trustee to secure the Firjjt Amendment rights of the lis- 
tening public to hear. The distinction the Federal Communications 
Commission n^akes between a requirement that the licensee broadcast 
programs within its general categories, and control over tli^e contents 
of a particular program, conforms exactly to the tlieory that the 
government can take <neas\i res to expand the variety of expression but 
may not censor the actual expression itseff. There may be a close ques- 
tion as to whether any given action by the F.C.C. diH5s in fact promote 
diversity, or whether in the context of a particular situation specializa- 
tion on the part of one station might not serve the purpose beUer. 
Within such limitations, h^)wever, the F.C.C. is not abridging freedom 
of speech. 

The most difficult problems arise when the government attempts to 
introduce greater diversity, particularly by compelling a licensee to 
present varied points of view on controversial. issues, or by forcing him 
to grant access to |)crsons whose interests are affected by a broadcast. 
These efforijs are presently confined to the fairness doctrine and the 
equal time pkwision. but they could be greatly expanded. In general 
regulations o\his nature add to the number of participants, incrcate 

40. AsjiKiaUtl Hress w United ^UHti^ m National Broadcasting Co, v. United 
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iliversity, and eliminate discrimination in the use of broadcast faclH- 
tiOs, without controMing the content of the expression. They are there- 
fore prima facie justified under the F'irst Amendment. Serious ques- 
tions may arise, however, when the limiting conditions prescribed by 
the First Amendment are applied in this area. The controls may in fact 
operate to reduce the amount of controversial discussion, *at least as 
the broadcasting industry is now structured, and they provide the basis 
for intensive informal intlucnce of government officials on private ex- 
pression. Particularly dilficult issues arise in according fair representa- 
tion to minority or even individual points of view. But they cannot be 
avoided; ignoring^ them is a greater violation of the First Amendment 
than a rough but practical solution. On all such matters the judicial 
judgment under the First Amendment must turn largely on the cir- 
cumstances of (he particular case. 

All in all. the fundamental principles that govern the control of 
radio and television arc not too hard to formulate. Red Lion has laid a 
firm foundation If the (xxssibilities now opened up are exploited the 
unplementation of those principles will pose more difficult problems. 
Nevertheless the guiding dtxirines are available. Whether as a practi- 
cal matter broadcasting facilities will ever be available on a wide scale 
to minority groups and people without funds is. of course, another 
question. 



E. Regulation of Privately Owned Media: The Press 



Government regulation designed to promote the system of free- 
dom of expression takes on quite a different cast when it is applied to 
media of communication other than radio and television. Of the other 
principal mass media, the motion picture industry has received little 
attention. The anti-trust laws are applicable to motion picture produc- 
tion, distribution, and exhibition, but beyond this there has been no 
significant regulation and no obvious need for controls. We are there- 
fore concerned here primarily with the press, consisting of newspapers, 
magazines. b(x>ks. and other forms of publishing. 

It is at once apparent that the basic conditions surrounding the 
press arc unlike those prevailing in radio and television. There ane no 
technical attributes of the press that require engineering coordination 
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and no scarcity of physical facilities that demands allocation among 
potential users. Traditionally the press has operated in the classic lais- 
sez-faire pattern. In some areas, particularly newspaper publishing, ec- 
onomic factors have seriously curtailed the number of participants. 
Even so, there are no characteristics inherent in the medium that im* 
peratively demand government regulation. Moreover, the fact that the 
government is by necessity ^o heavily involved in radio and television, 
with all the dangers implicit in that situation, makes it important for 
the balance of the total system of expression that the press remain rela- 
tively free of government controls. Hence, in the case of the press, the 
doctrines limiting governmental efforts to promote the system apply 
with much greater force. In terms of substantive impact, the govem- 
mcnl regulation is m«ch less likely to promote the system. In terms of 
administrative impact, the government regulation is much mor# likely 
to be repressive. 

There is one type of government control that has long been applied 
to the press and has raised little question under the First Amendment. 
This is anti-trust legislation, designed to eliminate monopoly and in- 
crease diversity in the medium. The validity of anti-trust controls was 
sharply challenged in Associated Press v. United States, decided in 
1945. In that case the government suit attacked practices of the Asso- 
ciated Press which imposed serious restrictions upon a newspaper 
wishing to use its services if the newspaper competed with other papers 
that were already members of Associated Press. In reply to the 
argument that the First Amendment prohibited the application of anti- 
trust legislation to the press. Justice Black made what, at least until 
Red Lion, has been the leading statement from the Court in support of 
the athrmatiye aspects of the First Amendment: 

It would be strange indeed, however, if the grave concern for freedom 
of the press which prompted adoption of the First Amendment should 
be read as a command that the government was without power to pro- 
tect that freedom. The Fir^t Amendment, far from providing an argu- 
ment against application of the Sherman Act, here provides powerful 
reasons to the contrary. That Amendment rests on the assumption that 
the widest possible dissemination of information from diverse and 
antagonistic sources is essential to the welfare of the public^ that a free 
press is a condition of a free society. Surely a command that the gov- 
ernment itself shall not impede the free flow of ideas does not afford 
non-governmental combinations a refuge if they impose restraints upon 
that constitutionally guaranteed freedom. Freedom to publish means 
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freedom for ^ili and not for some. Freedom to publish is guaranteed 
by the Constitution, but freedom to combine to keep others from pub- 
hshing is not. Freedom of the press from governmentiil interference 
under the First Amendment does not sanction repression of that free- 
dom by private interests 1 he First Amendment affords not the slight- 
est support for the contention that a combination to restrain trade in 
news and views has any constitutional immunity. 

The anti-trust laws have, as a practical matter, had little effect in 
preventing a drastic decline in the number of newspaj>er?j, or in other- 
wise promoting diversiticalion in the press. Recently legislative pro- 
posals have terided to take a different tack. The Failirig Newspaper 
BilK advanced as a partial solution to the problem of a declining press, 
would allow some cohsolidatton of economic resources where nccCtS- 
sary to keep at least one newspaper alive. There would seem to be no 
scrioils First Amendment objection to this form of legislation either. 
As long as the governn)cnt regulation in fact promoted diversity in the 
press, and did not choke the press under a mass of administrative regu- 
lation, the First Amendment would not proscribe such an attempt to 
encourage a more vital role for thai medium. • 

Much more far-reaching proposals have recently been made for 
regulation of the press, aimed at compelling newspapers to give space 
in their columns for a right of reply, at airing of controversial issues 
now ignored, and for expression of viewpoints rarely represented. In an 
article in 1967 that has received wide attention Professor Jerome Bar- 
ron argued that ' at some point the newspaper must be viewed as im- 
pressed with a public service stamp and hence under an obligation to 
provide space on a nondiscrimiiuuory basis to representative groups in 
the community.'' Such a ri^ht of access, he suggested, could be imposed 
cither by judicial action or by legislative provision, and would extend 
to all material ordinarily "suppressed and underrepresented by the 
newspa}>er/' The following year, at its biennial convention, the Ameri- 
can Civil Liberties Union voted to move cautiously in the direction 
proposed by Professor Barron.*^ 

In analyzing the First Amendment issues involved in such propo- 
sitions it is first necessary to define more carefully the type of matter 

41. AssovUiUii Frtss v. Vniud States, case law on the subject and notes that 

326 U S. I, (194.^) See also Lorain there arc no decisions thus far which re- 

loarnal Co. v. Vnitai Smws, 342 U.S. qnirc a newspaper 4o grant a right of 

U3 ( 195 1 ) access. Ibid ^p. 1 667- 1 67 1 . The A.C.L.U. 

4). Barron, op, dt, supra note 3, p. Naiional Board later declined to itnple^ 

1666. Professor Barron summarizes the incnt the convention resohition. 
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the newspaper might be required to publish and Uie manner in which 
the regulation would be administered. Various categories of material 
can be envisaged. First the newspaper might be required to accept paid 
noncommercial advertisemepts, on roughly the same basis as it accepts 
comniercial advertisements, in which controversial issues could be dis- 
cussed or minority views expressed. Secondly, the newspaper might be 
compelled to grant roughly equal space in its columns to any person 
who has been libeled or personally attacked in order that he may make 
a reply. Thirdly, the newspaper might be made to open its letters-to-the- 
editor columns or make other space available for statements by indi- 
viduals or groups on issues not reported or on viewpoints not repre- 
sented by the paper. Finally, a kind of "fairness doctrine," similar to 
that employed in radio and television, could be imposed on newspa- 
pers, requiring them to provide on their own motion for coverage of 
all "newsworthy*' subject matter and expression of all "responsible" 
viewpoints. There are other possibilities, of course, but these seem to 
present the luain issues. 

The right of reply to libelous matter, and perhaps the right to buy 
noncommercial advertising spape, could be imposed by judicial action, 
were a court dispo.sed to do^so. The other rights of access would 
almost certainly have to be ^tablishcd in the first instance by legisla- 
tive action. More important for First Amendment purposes, however, 
would be the nature of (he administrative machinery necessary to en- 
force the various kinds of controls etfectively. The first two categories 
— thjp noncommercial advertisements and the reply to libel or personal 
attack — could be phrased in precise terms and readily adminisH^ed" 
through the usual forms of judicial process, i-^-, by injunction or crim- 
inal process. The obligation to print statements, on the other hand, 
would raise intricate problems of whether certain issues had been 
properly covered, whether all points of view had been presented, 
whether a particular person or group was representative, whether a 
specific viewpoint was responsible, "crackpot,'* or • irrelevant, and 
many like issues. The "fairness doctrine" would bt even more complex 
to administer. It is likely that these two latter categories could be en- 
forced> if at all, only through some form of administrative tribunal. 

If we apply to this situation the two tests set forth above, which 
limit the power of government to promote the system of freedom of 
expression by control of the mass media, the first two forms of regula- 
tion might be found valid and the second two invalid under the First 
Amendment. In their substantive impact the first two regulations 
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would increase ihe niiitibcr of participants in the syxtem and produce 
greater diversity; they would not seem to entail any scriotis adverse 
effect u|x)n the newspaper. The latter two forms of regulation would 
also add to the number of participants and provide more diversity, but 
they would reduce by an equal amount the volume jjnd k,ind of expres- 
sion the newspa|)er itself sought to promulgate. These substantive fac- 
tors might not |X)int clearly in any one direction. But the administra- 
tive impact would apjx:ar |K*rsuasive. The first two forms of regulation 
arc narrow/objcctive, and readily enforced. The two latter would re- 
tjuirc an immense administrative apparatus that would seriously 
threaten the independence of the mediiflB." 

We conclude, then, that the kinds of regulation acceptable, indeed 
unavoidable, in radio and television are. unacceptable, indeed uncon- 
stitutional, as applied to the press. A limited right of access to the press 
can be safely enforced. But any effort to solve the broader problems of 
a inono|X)ly press by forcing newspapers to cover all "newsworthy" 
events and print all viewfxiints, under tlic watchful eyes of petty public 
olliciais. is likely to undermine such independence as the press now 
shows without achieving any real diversity. Government measures to 
encourage a multiplicity of outlets, rather than compelling a few out- 
lets to represent everybody, seems a far preferable course of action. 
Such a goal cannot be reached by mere enforcement of the anti- 
tru.sl laws. It will undoubtedly be necessary to go to the economic roots 
of the problem and either by government subsidies or other devices 
create an open market with a new form of economic base. 



F. Supplying the Raw IVIateriaLs .and Improving the Skills 
Necessary for Achieving an Effective System 

An effective system of freedom of expression depends upon an 
abundance of raw materials feeding into the system, in the form of 
information, ideas, and ulternativc solutions; and upon the develop- 
ment of skills for utilizing tho.se raw materials, in the form of ability to 
understand, appraise, and create. This is especially true of the system's 
function as a mechanism for the .solution of political and social prob- 

43 See the discuiision of (heae prob- 
lems in Chttfee, op. cii. supra rtiHe 3, pp. 
6J4-650 
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terns. The government can probably do more to vitalize the system by 
supplying raw materials and improving the skills with which they are 
employed than by any other form of promotion. At one time it may 
have been thought sufltcient for the government to furnish an occa- 
sional public library and a one-room schoolhouse. But that degree of 
involvement is inadequate for a modern technological society. It is 
necessary that conscious attention be given to the role of the govern- 
tnent in supporting the system at these critical points* 

To some extent, of course, the input of raw materials in the system 
has expanded in modern times. New media of communication and im- 
provements in the old have made more information more readily and 
rapidly available. The development of television has added a new di- 
mension. Likewise the scholarly^mxluction of educational and re- 
search institutions has grown rapixlly, as has the supply of infoi'mation 
and opinion from other sources. Nevertheless, there have been coun- 
tervailing forces at work. The growing Complexity of the issues has 
me^nt that more information must be made available if the citizen is to 
have some rational basis for judgment. The growth of the government 
bureaucracy has resulted in the concentration of more critical infor- 
mation in the control of institutions that inherently tend to operate 
within their own framework and to shut the public but. 

Not very much has been done to meet these problems. The govern^ 
mcnt has increased its own participation in the system, but that is not 
arj unmitigated advantage. The single most promising development 
lias probably been the enactment of right-to-know lai^s. These, includ- 
ing the Moss Act passed by <:ongress in 1966, require government 
agencies to make certain ty[>es of information about their o[>erations 
public. Thus far the law?j have been weak and easily evaded. Further- 
more, neither the Ci>mmunication media nor ' private citizens have 
pressed very hard to take advantage of them. The right-to-know laws 
nevertheless stand as an example of the kind of mea,sure that can be 
devised to enhirge and enrich the flow of material into the system. ^ 



44 The Mo,H,s Act is So ,Stai. 250 
( ryft^), aHlified by Hi Sl:il S4 { 1967). <5 
use. On ihc right to knoiv •prob- 

lem, sec Harold I Tross. ihe PrOplv's 
Htf(ht to Know {New York. Colunibia 
Univcriiiy Prcw, it^^^.Supp. 1959); Wig- 
ttin,n, cit. supm note i. Note. "Open 
Meeting Staiuios. 1 l»o Press Fights for the 
'Right to Know,*" tinrvntd law Review, 
Vol 75 09^>2), p. 119^^. Note. "Freedom 



of Information: The Statute and the Reg- 
ulations," Gcor^cto\9h t^iw Journal, Vol. 
56 (t967). p. t«; Kcn^th C. Davii. 
"The Inl'ormatipn Act: A Preliminary 
Alftalysis." Vnh ersity of Chicago Uiw Re- 
view. Vol. 34 (t967). p. 761; Note. 'The 
l-roedoni of Information Act: Acces9 to 
Law." Fordham Law Review, Vol, 36 
( 19^8). p. 765. 
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Wich respect to the improvement of the skilk needed to assimilate 
and use the rjjw materials provided by the system, there have also been 
some advances. Thus the illiteracy rate is low and the number'of stu- 
dents in our institutions of higher learning is at an all-time high. It is 
here, however, that the glaring defects in our educational system are 
most disturbing. The incredibly low standards of education in many of 
our elementary and secondary schix)ls. and the bland and confomiist 
character of much of our higher education, hardly equip our citizens ' 
with" the interest, understanding, independence and maturity that are 
essential to a healthy system of freedom of expre.ssion. 

No First Amendment problems would arise from the use of legisla- 
tive power to enrich the flow of materials into the system or to 
sharpen the skills with which the material is used. Adequate power 
resides in government for these purposes and the negative limitations 
of the First Amendment could easily be satisfied. More intriguing 
questions emerge, however, if one speculates about the power of the 
courts to employ the First Amendment aflirmatively to achieve certain 
immediate objectives along the lines suggested. It might well be ar- 
gued, for instance, that the positive demands of the First Amendment 
would require the government to make public certain types of infor- 
mation necessary for public decision making. It might even be that 
certain practices ol the public school or university, most obviously 
detrimental to achieving the objectives of the First Amendment, could 
be remedied by judicial decree. The courts would.|of course, be faced 
with all the' difficulties stemming from lack of power, money and ad- 
ministrative techniques that are presented by attempts to administer an 
economic and soj;ial bill of rights through the judicial process. Fur- 
thermore, they would have to operate within the> principles of academic 
freedom. It is not mcOnceivable. however, that First Amendment doc- 
trine may begin toiflovc in this direction. 
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The Power of the FCC To Refulate Newspa'iKir-BroaBcMi 

Cro!i8-0wner!ihip: The Need for Congrefisional Clarification^ 

Who art thou that judgest another man's 
servant} To his own master he standeth or falleth. 
Romans 14:4 

1. Introi^uction 

' , The degree of concentration of ownership and control of the 
mass comniunicutiorts media has been the subject of intense debate 
in recent years.' In February 1975^ the Federal Communications 
Commission (FCC).* which is vested with the responsibility of regu- 
lating the brt)adcast media' to promote the ' public interest,* re- 
sponded to this issue by adopting its Second Report and Order." In 
the Second Report and Order, which was announced after several 
years oK^rulcmaking activity* that aroused considerable interest among 

•The powor of ihi> Fet: to r«|r«lat»> ii«wR|>H|»pr bn>«*Jciiiit mPB OwncMhJp JJ*^.^*!' 
roiiKrCHHLiiiml rlHrlll.KlloH \u Ijtw Hryl.'w. vol. 75. ^AutfUH ' ^J^; J JJ^^^ 

U«M>rliit«Hl with normlHHlon of iho MIrhlgnn Ijtw Itovli'w .V»*m)flntl»n, Ann Ar!H>r. Mlohlican. 
481ftU CopyrlKht 1077 

1. 5#^. e.g,. Hearings on S. 1)12 Before the Sybcomm, on Antitrust and Monopoly 
of the Senate Comm, on the Judiciary, 90th Cong.. 2d Ses$. 2328-29 (1968); B. 
SciiMtirr, Freedom of thr Pre5S Vs. Public Access 37^6 (1976); Johnson k 
Hoak. i^ledia Concentration: Some Obseryations on the United State:^ Experience, 
36 Iowa L. Rev. 267 (1970). That control of the communications^ media is highly 
concentrated is evidenced by the growth pf chain newspapers and chain broadcasting, 
a decrease in the number of communities with separately owned ncwSpkpers, and the 
increasing instances of cross-ownership. Comment, Concentration, of- Ownership of 
the Media of Mass Communication: An Examination of New FCC Rules on Cross- 
Ownerships of Co-iocated Newspapers and Broadi^ast Stations, 24 Emoky LJ. 1121, 
1121 23 (1973). . 

2. In this Note, the Federal Communications (Tommi^ion is referred to vii^iously 
aji the "FCC" or as the ^'Commission." 

3. The broadcast media consists if television (UHF and VHP) and radio (AM ' 
and FM).. . 

4. See Communications Act of 1934, I 303, 47 U.S.C. f 303 (1970 A Supp. V 

1973); ' ' 

3. Amendment of II 74.34, 73.240, and 73.636 of the Commission's Rules Re- 
lating to Multiple Ownership of Standard, FM, andTelevision^ Broadcast Stations, 
Second Report and Older (Docket No. 18110), 50^.CC.2d 1046 (1973) therein- 
after cited as Second Report A Order], affirmed in part, vacdted in part, and re- 
maHded. National Citizens Comm. for Broadcasting v. FCC. 355 F.2d 938 (DC. Cir, 
1977). 

6. See, e,g,. Notice of Proposed Rule Making, 33 Fed. Reg. 33l^J (1968) (pro* 
posed rules prohibiting common ownership of broadcast stations in different broad* 
cast services within the same market); Amendmet\t of II 73.35, 73.240, and 71^636 
of the Commission's Rules Relating to Multiple Ownership of Standard, FM s^ : 
Television Broadcast Stations, First Report and Order, 22 F.C.C.2d 306 (1970) 
("one-io a-customer" rules prohibiting common ownership of VHF-TV stations and 
radio stations in' the same market^ allowlirg ownership of AM*FM nsdio combinations 
in OM marker bgl iav«i«ly Umiilag the cr«aU6n of tuch combiMiionst and leaving 
the haue of eemmoo ownerahii» of UHF^TV ^tatioof aad radio statkws in tha auie 
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governmental officials and the media/ the Commission amended its 
rules concerning multiple ownerahip of broadcast stations* so that an 
owner* era daily newspaper'** could hot acquire a license to operate 
a broadcast station in the same market" where the newspaprff'is 
published."^ The amendments also required a broadcast licensee 



markel lo be decided on a ewe by c we b«sU); Amendment of H 73^5. 73.240. «nd 
73.636 of the CommiMion i Rules Relating lo Multiple Ownenhip of Standard. FM 

^ and Televition Broadcast Stationi. Farther Notice of j^poKd RulemaUng. 22 F.C.C. 
4t 339 ( 1970) (proposed prohibition of ownership, operation, or control of co-located; 
broadcast outleU by newspapers, in order to limit ownership in any market to one 
or more daily newspapers, one television station, or one AM-FM radio combination). 
St4 also Comment, XUiiia Cws-Ownershif^ The FCC's Inadequate Response, 54 
Texas L. Rev. 336. 337-42 ( 1976). 

Prior to 196f3r^FCC "duopoly" rules prohibited common ownership in a single 
market of more than one FM radio station. Rules Governing Standard and High Fre- 
quency Broadcast Stations. 5 Fed Reg 2382. 2384 (1940). more than one AM^radio 
station. Multiple Ownership of Standard Broadcast Stations. 8 Fed. Reg. 16065 
(1943). or more than one television station. Rules Applicable to Stations Engaged 
in Chain Broadcasting. 6 Fed. Reg. 2282. 2284-85 (1941), These rules were 
amended by bcyh the First and the Second Report and Order and are codified at 47 
C.F R. H 73.35: 73.240. 73.636 (,I976). Several further amendments to these rules 
have been made. See Multiple Ownership of Standard. FM and Television Broadcast 
Stations. 42 Fed. Reg. 16145. 16148 (1977). 

' 7. See Second Report & Order, supra note 5, at 1046-48. For a list of parties 
filing comments and rjply comments in response to the Further Notice of Proposed 
Rulemaking, supra note 6. sec Second Report & Order, supra note 5. app. A, at 1090- 
92. ITiis activity also generated Considerable legal commentary. See Mills. Moy^ 
nahan. Perlini A McClure. The Constitutional Considerations of Multiple Media 
Ownership Regulation by the Federal Communications Commission, 24 Am. U.L. 
Rav. 1217 (1975); Coipment. supra note I; Comment, supra note 6; Comment. A 
Frimer on DiKket i\umher 18110: The New FCC Cross-Ownership Rules, 59 Marq. 
U Rev. 584 (1976); Note. Diversity Ownership in Broadcasting: Affirmative Policy 
in Search of an Author, 27 U. Fla. L. Rev. 502 (1975). 

8. 47 CFR. H 73.35 (AM Radio). 73.240 (FM radio). 73.636 (television) 
(1976), as amended by Multiple Ownership of Standard. FM and Television Broad- 
cast Stations. 42 ^^ed. Reg. 16145. 16148 (1977). 

9. The term "owner" refers to anyone who ^'directly or indirectly owns, operates, 
or controls." See 47 C.F.R. If 73.35(a), 73.240(a)(1). 73.636(a)(1) (1976); 
Second Report & Order, supra note .5, at 1099. llOl. 1103. The' definition of "con- 
trol" IS "not limited to majority stock ownership, but includes actual working control 
m whatever manner exercised." 47 C.F.R. II 73.35 r^ot© 1. 73.240 Note 1. 73.636 
Note 1 1 1976) ; Second Report k Order, supra note 5, at 1099. 1 102, 1 104. 

10. *'[A] daily ^ewspapfr is one which ii publishMl four or more days i^er week, 
which is in the English'language, and which is circulated generally in the community 
of publication." 47 C.F ft. II 73.35 Note 10, 73.240 Note 10, 73.636 Note 10 
( 1976): Second Report k Order, supra note 5, at 1 101. 1 103. 1106. 

1 1 . Broadcast stations and newspapera are in the same market if tjtiey serve the 
same service area, defined by reference to a broadcut Oicility's ground wave contours. 
Thus, if the 2 mV/m contour of an AM station, the 1 mV/m contour of an FM 
station, or the prade A contour of a television station completely encompasses the 
community in whfch the new'vaper is published, the broadcast station and the newl- 
paper idD in 4he same market. \ radio or television station meeting one of these 
standard* is said la have a "cify irade signal." Second Report A Oitlcr. supra note 
1 at 1 106 07, ♦ 

12. In eftect» the amendments preclude all applications by daily newspaper pub- 
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who subsequently ^icquires a co-located newspaper to divest one of 
the two properties within one year or before the expiration of his 
license, whichever period is longer.** In addition, the FCC ordered 
the divestiture of newspaperbroadcast combinations in sixteen small 
markets^ ^ ^hcre the publisher of the only daily newspaper also di- 
rectly or indirectly owned, operated, or controlled the only radio or 
.television station. Existing newspaper-broadcast combinations not 
ordered to divest were not affected by the rules unless subsequently 
sold, in which case the newspaper and the broadcast station must 
bc^sold to different parties.**. 

The Second Report and Order was appealed both by parties who 
argued that the FCC lacked the statutory and constitutional authority 
to promulgate newspaper-broadcast cross-ownership rules and b^ 
parties who believed that thcr rules did not gp far enough.*^ On 
March I, 1977, the Court of Appeals for the District of Columbia 
Circuit, in National Citizens Committee for Broadcasting (NQCB) 
V. FCC,** affirmed those rules forbidding the future foniiation or 
transfer of co-located newspaper-broadcast combinations but vacated 
the rules affecting existing combinations, holding .that there should 
be a presumption favoring divestiture."* The com:t viewed divesti- 
ture as the ''most promising method for increasing diversity that does 
not entail governmental supervision of speech,"" Thus, *with re- 



lUhen^Q^IW collocated breidcut suiions as well as requests for FCC consent to 
the sale or transfer of existing stations ' where the buyer or transferee owns a local 
daily newspaper. Thxis, the rules ban the formation of any new broadcast-newspaper 
combinations in the same market. 

13. Id. at 1107. 

14. The markets were Anniston. Alabama; Hope, Arkansas; Alb^. Georgia; Ef* 
fingham, Illinois; Macomb. Illinois; Mason City, Iowa; ^ Ark ansilF City. Kassas; 
Owosso. Michigan; Meridian. Mississippi; Norfolk. Nebraska; Watertown. New York; 
Findlay. Ohio; DuBois. Pennsylvania; Texarkana. Texas; Blucfield. West Virtinia; 
and Jsinesville. Wisconsin, id. at 1098 appt. DAB., 

The new rules required diveatiture by Janil^ 1. 1980. if the only daily newspaper 
of general circulation published in a community and the only radio or Celeviaion sta- 
tion(s) placing a city-grade signal over the entire community in daytime hours are 
under common ownership. The owner of the combination must div^t either the 
newspaper or the broadcast station. Waivers may be granted on proper showing, id^ 
at 1106. Pursuant to this rule, nine newspaper-radio and seven newspaper-television 
combinations were ordered broken up before January 1, 1980. id, at 1098. 

15. Set 47 CF.R. «l 73.35. 73.240. 73.636 (1976). or amended by Multiple 
Ownership of Standard. FM and Television Broadcast Stations. 42 Fed. Reg. 16145. 
16148 ( 1977); Second Report k Order, supra note 5, at 1099 104. ' 

16. Second Report k Order, supra n|ta| at 1107. 

17. See BaoADCAStiNO, Feb. 10. 1975770. 

18. 555 R2d 938 (D.C. Cir. 1977). 

19. Prior«to the decision in \CCJt, the FCC reconsidered its rules concerning 
multiple ownership of broadcast stations and newspapers but did not materially alter 
them 53 F.C.C.2d 589 (1975). 

20. 555 F.2d ai 965. 




spcci to the retroactive aspects of the rule, Chief Judge Bazclon's 

opinion for the court coiKluded: 
The Comtnission han sought to limit divestiture to cases where the evi- 
dence discloses ihot cross-ownership clearly hamis the public Interest 
. . . (WeJ believe precisely the opposite presumption is compelled, 
and that divestiture is rcxjuired except In those cases where the evi- 
dence clearly discloses that cross ownership is In the public interest.*" 

The United States Supreme Court recently granted certiorari in 

NCCBV ^ 

I he controversy surrounding the FCC's Second^ Report and 
Order, its appcifl. and the subsequent decision in NCCB raises basic 
questions concerning the statutory authority of the FCC to promul- 
gate rules concerning newspa^xir-broadcast cross-ownership. This 
Note suggests that the FCC. notwithstanding judicial affinnation in 
NCCB of the Conunission s authority to adopt such rules, migh^ well 
be exercising more authority than Congress intended it to possess 
under the Conununications Act of 1934." This Note therefore con- 
cludes that, irrespective of the merits of the Second Report aittl 
Order. Congress should reexamine and clarify the scope of- the 
• FCC's (x>wtr in this regarti^ 



21 55 5 !- 2d »i 96ft This ruling wouM force Ihc brewing up of over ,M) news- 
pmwr^tclcviMon stalion combinations and 120 newnpapcr-radio slation conibinalions 
N Y, Times. (Vt. 4, at 25. col I. 

22 .|^ U S L W 3179-82 (U S. Oct 3. 1977). I„ so ruling, the Court con- 
sohdaled su |^etilion»^for certiorari r^ing out of the NCCH decision: FCC v. Na«^ 
■lional Citucwsi Comin for Broadcusiing. iVri. urantcd, 46 U.S.L^W. 3179 (US' Oct 
'3. 1977) 5 No, 76-1471 ): Channel Two Television Co. v. National Citizens Conun 

for BroiukMMing. im granted. 46 U.S.L.W. 3179 (U.^. Oct. 3. 1977) (No 76-1321)' 
National Asmi. of lla>adc;isters v. hCC, cert, ftmnwd. 46 U.S.L W 3180 (Us! 
Oct. 3, 1977) (No. 76-1595); American Nfewspnper Publishers' A.wn. v. National 
CiliMiis Cpiiun. fof Broadca.sting, cm gvdnttd, 45 U.S.L.W. 3180 (US. Oct 3 
1977) (No. 76-1604). Illinois Hroadeasting Co. v,. National Citizens Comm for 
Broadcast mg. cfrr Krontfd, 46 U.S.LW. 3181 (U.S. Oct, 3. 1977) (No. 76-1624)- - 
Ilic Post Co. V. National Cihzens' Conun. for Broadcasting. iVrr. granted 46 U &! 
l.W 3181 (US Oct. 3.^971) (No. 76>I685). • ' 

23 47 U.SC*T5 151 609 (1970 A'Supp. VM975). The Supreme Court ntay ad^ 
dress this iviiic in its jeview of SCCIf, even though only two ^f this >ucce!W|fnl peti- 
tions for ccHioran m the case, sfe note 22 supra, raised the iHsuc'of the >*CC's statutory 
authority to adopt newspapcrbroadaist croM-ownership rules Under the ConununicH. 
lions Act of f934: American Newspai>er Publishers' Assn. v. National Citizens 
Comm, for Broadcasting, cert, granted. 46 U.S.LW. 3r80 (U.S. Oct. 3, 1977) (No 
76.1604). NationrtI As*n. of Broadcasters y, FCC. cert: granted, 46 U S I W 318() 
(US. Oc['. 5. 1.977 ) (No. 76-1595). Several other successful peiiiiOns for ciJrtiorari 

n|\icstKined \A bother the Act requires the ordering of divestiture. The Post Co. v, * 
Nation.il Citizens Comm. for Broadcasting, cert, granted, 46 U.S.LW. 3181 (US 
Oct. .5. 1977); Illinois Broadcasting Co, v. National Citirens Comm. for firoadcail^ 
mg. orr granted. 46 U.S.LW. 3181 (U.S. Oct. 3. 1977); Channel r«^o Television' 
Co. V National Citizens Comm. for Broadcasting, cert, granted. 46 USL W 3179 
(U S. Oct 3. 1977). 

The petitions for* certiorari appear most contained with the issue of whether the 
SCCH couit exceeded its pix>per reviewing role. 
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n. Tnii FCCS PURPOtTBD RULHMAKINO AUTHORITY FOR 

Ri-ouLATioN OF Newspapkr-Broadcast Cross-Ownkrship 

In Ihcc Second Report and Order, the FCC claimed authority to 
adopt rules prohibiting cross-ownership of newspapers and broadcast 
stations in the same i^iarket arcA pursuant to its **long standing policy 
of protnoling divenification of owncnhip of the electronic mass com- 
munications media. i Although it did not cite any statutc^at ^spe- 
cificttlly authorized the adoption of rules prohibiting newspaper 
owners from acquiring broadcast licenses, the Commission claimed 
that it derived general rulemaking authority from several provisions 
of the Gonui\uni[cations Act, including section 4(i). which provides 
that "(tjhc Commission may perform any and all acts, make such 
rules and regulations, and issue such orders . . . as may be neces- 
sary in the execution of its functions,"" and section 303 (r), which 
states that ''the Commission from time to time, as public conve- 



24 Stcoiu! Report St OrU<ir. ^upra nbic 5. al 1048. The FCC. ciling Awocialcd 
Pr«t V Uiuicd SliilrN. 326 U S. I (1945). a//if. 52 K Supp 362 (S.D.N.Y. 1943). 
claimcil ihm \\% aivcnificalion policy ii dcrivctl from lx>lh Jhc firal aihendmeiil ind 
amitniM law In ihc di.nlrici court opuunn for Associated Press. Judge Learned 
HaniK ni holdi/ig that ceiiain bylaws of the Associated Press violated the antitrust 
laws because they restricted acccvi to news, stated that 

one of the most vital of all general interests (is| the dissemination of news 
fiom as many different sources, and with^as many different facets and colors 
as IS |H>ssiblc That interest closely akin io, if indeed it is not the same as. 
the micresi protected by the First Amendment; it presupposes that right con- 
clusions are mort> likely to be gathered out of a multitude of tongues, than 
through any kind of authoritative selection. To many this is. and always will 
be, folly; but we have staked upon it our all v*^ 
Associated Press v. United States. 52 V Supp. 362. 372 (S.D.N.Y. 1943).^ The Su- 
preme Court affirtued the district court's opinion, stating that the first aniendntent 
-C rests on the assumption IhUt the widest possible dissemination of information from 
diverse and antagonistic sources is eMential to the welfare of the public/* 326 U.S. 
. at 20, Scr H^nfraliy Citizens Conim to Save WEFM v. FCC. 506 F.2d 246. 270- 
83 (DC. "Cir, 1974) (Bazelon. C.J.. concurring); Howard. Multiple Br^^ast 
Owntnhip: Regulatory History, 11 Fej>. Com. B.J. 1 (1974). 

Although it npted that newspaper-broadcast cross-ownership rules ai^o supKX>rled 
principally b^ firsfr amendment consideraUphs. the FCC in the Second Report & 
' Order also ciled antitnist policy 'as a cSfrelatlve source of authority for [a] di- 
versification policy because requirittg cotnpetition in the market place of- ideas is, in 
theory, tfie best way to assure « mAiltiplicity of voices." 50 F.C.C.2d at 1049. Even 
though the Supreme Court has held that the FCC is not empowered to decide anti- 
trust iwueft, United States v^. Hadio Corp. of America, 358 U.S. 334 (1939). 
antitrust policy may be considered by, the Commission in its deterrninution of whether 
the public interest standard ^ill be met in a particular situation. ?58 U.S, at.35l. 
In this rejard. the Courtiias declared that 
in a giveii case the Commission might fitid that anfltrust considerations alone 
would keep the statmory ttandatd from being met, at when the pubfinher o( the 
sole newspaper an area a)>plies for a license for.the only available radio and 
, television facilities, which, if Iranfied. would live hith^a monopoly of 4hat areas 

major media of mass communications. \ ^ - 

358 U.S. at 350152. AVr fl/io Bennett, Mtdia Concentratio/nnki the FCC: Focusing 
* with « SevtionlLven Uns, 66 Nw^U.L. Rev. 159 ( 1971). 
25, 47 u se. I I54(i) (1970). ^ ^ ' 



nicncc. Interest, or nccc2isity requires, shall . . . (inlakc such rules 
and regulations, and prescribe such restrictions and conditions, not 
inconsistent with law. as may be necessary to carry out the provisions 
of this chapter."'* In addition^ the Commission found statutory au- 
thority for promoting diversification in its mandate to grant licenses 
in the public interest.^' In this reganl it cited section 309(a) of 
the Communications Act, which provides that 

the Commission .shall dercrininc, in ihc case of each application filed 
with It ... , whether the public interest, convenience, and nece<»sity 
will be served by the granting of such application, and. if the Com- 
mission, upon examinj^tion of such application and upon considera- 
tion of such other matters as the Commission may officially notice, 
shall find that public interest, convenience, and nece.ssily would be 
.served by the granting thereof, it shall grant such application.^" 
vSince the Comimmicalions Act gives the I CC the power to promul- 
gate rules and appears to authorize the promotion of the policy of 
itiver^ification of ownership, the FCC concluded in the Second 
Rejx)rt and Order Uiat it^'possesses the statutory authority to regulate 
newspaper-broadcast cros^s-ownership through mlemaking 

Although the Communications Act liuthorizes the FCC to grant" 
or to deny a hcensc to an individual in an ad hoc proceeding, the 
stature does not explicitly emp<^)wer the Commission to make rules 
that prevent a particular class of applicants from acquiring broadcast 
licenses. It is clear from the Acf that the FCC must regulate the 
broadcast media in a manner that promotes the public interest,^" in- 
' deed, this* standard has emerged as "the touchstone for the exercise 
of the Commission's authority."'*' Moreover, the long-standing 
policy of promoting diversification of ownership of the broadcast 
coimnunicjjtions media, wjiich was. cited by the Commission as the 
principal ^iLslifieation for the Second Report arid Order.^' has been 
x/cenicd to be an important element of the public interest by both 
'the Commission and the courts.-^^ However, .section 309(a),''' the 
provision governing the procedure for granting broadcast licenses. 

26. 47:x:j.SC. % mu) (197.0). ----^ --r 

27 Sff Second Report A Onlcr^.fuprrt note 3. at l'04'^t. J 

A 47 U 5f (;. ! 309(11) (1970). 
^ 79. Th« siatuioiy standarxJ of "public interest, coirvenience. and necessity'* is 
lyplcilly rcferre.d to as the "pubire intcrtsi," See FCC v. PottsviHc B^oadCl\^^inK Co 
\09 U S. 134. 137 38 ( 1940). The tern) "public interesl,"' «ccotxlin| to the Conimis* 
sion, encoinpas.ies many facton, including "the ividest possible dissemination of in- 
fojnutton froiti diverse and anuconistic sourcea/' Second Report A Order, supra 
note 5, at 1048 (quoting A.ssocil*«d Pros v. Unilcd Slates. 326 U.S. I. 20 (1945)). 

30. FCC V. Ponsville Broadcasling Co., 309 U.S. 134, ( 1940). 

31. Second Report & Order, supra nole 5, at I04lt. 

32. .SW Clarksburg Publishing Co. v. FCC. 225 F.2d ^11 (DC. Cir. I95S). Set 
also Scr^ppvHo^^n^d Radio, Inc. v. FCC; 189 F.2d 677 (D.C. Cir ). vert, denied, 342 
U S 830 1 1951 ). 

33. 47 US*C. • 309(a) (1970). M 



allows ihc CommisJiion to alkKnto licenses only by considering llic 
public iniercst on a case-by-case basis in the context of each license 
application Although courts have upheld FCC efforts to promote 
diversification in comparative ad hoc proceedings, in which the Com- 
mission must choose between two or more applicants for the same 
license/* section 309(a) neither aiithorizes nor expressly prohibits 
the Commissioii from adopting riilcs that prevent an entire class of 
a|)plicants from acquiring bn.)adcast licenses. 

fe 

111. Storer: Judicial A«»i*roval of Promotino 

DiVF.RSIFIKD OWNKRSHIP 

In United States \\ Storer Broadcasting Co.,"^ the Supreme Court 
confronted the ambiguity of section 309(a) and recognized the au- 
Uu>rity of the VCC to promote diversified ownership through rulc- 
making> proceedings. In Storer, the petitioner challenged FCC 
multiple ownership rules that prohibited broadcast licensees from 
acquiring more than a certam number of stations.'^* Storer had earlier 
coiivjnpifff the Court of Apjicals for the District of Columbia'^ that 
these rules emasculated section 309 of the Communications Act by 
denying Storcr's application for a new television station without an 

34 S<r, fff, Scnjtpft Howard Radio. Inc. v. FCC, 189 F.2d 677 (D C. Cir ). crrL 
lUnird, 142 U S 830 11951) In this caar, Scripps-Hownrd owned onc^ newspaper 
in Cleveland, v^hcrc iwt AM indio Atutions nnd two daily newspapers existed entiicly 
independent of Scripp>-Howard control Sciipps- Howard was deflie<l a broadcast 
ticcn%e by ttic W C, and tlw C^ouit of Appoal.i for the District of Columbia, in up- 
holding the h'CXV% denial. Mated: ' 

In coniidering the public interest (he Coniniission is well within the law when, 
in choosing between two applicants^ it attaches significance to the fact that one, 
in contiast with the other, is dissociated from existing media of mass communi- 
cation in the area affected. . . I'his is not to say a permit should be withhel 
fi\)m an apphc^uit because it is otherwise engaged in the dissemination of news. 
. . . But w^ere one applicant is free of association with Existing media of com- 
nuiincation. and the other is not, the Commission, in the interest of comjpetitton 
and coi)M;quent diversity, which as we have seen is a part of the public interest, 
may let its )udgnicnt be influenced favorably toward the applicant whose situa- 
tion pron)nes to promote diversity. 
18*^ F 2d at 68). ^ 

35, ^51 WS. H9!?6). 

36. Sre ''duopoly" rules cited in note 6 supra. In 1953, these rule^ limited a 
licensee to one station within a service area and to a total of seven AM, ,seven FM, 
and five television stations. They also provided that ownenhip of 1% or more of 
the voting stock of a broadcast cor|H)rntion would he con:tidered equivalent to owner- 
ship, operation, or control of the station. When Storer opplied to the I;CC for licens- 
ing of a new television station in 1953, it was ulreadi licensed to own and operate 

^ three television stations, and its wholly owned subsidi|ries were licensed to own and 
operate two mor». In light of these ^acts, the FCC disniissed Storer's application 
as being inconsistent with the nuiltiple owneiship iiiles. S*'e Storer nioadcasting Co. 
v. United States. 220 F.Zd 204. 205.06 (D.C. Cii. 1955), /fw</., 351 U.S. 192 ( 1956). 
37 220 F2d 204 (D.C. Cir. 1955), revd,, 35t U.S. 192 (1956). 
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ad hoc hearing m which the company would have the opptutunity to 
demonstrate that the acquisition of an additional station would not 
^ impair the public interest." The court of appeals stated: 

|T]he Commisiion frec/cs into a binding rule a limitation u|H)n its 
consideration of the public interest in a respect in which the facts and 
circumstances may differ widely from case lo case. It has decided in 
vacuo that there can never be an instance in which public interest 
\x)nvenience and necessity would be served by granting an additional 
hcensc to one who Is already licensed for five television stations. The 
power so to decide has not been committed to the Commission.'* 
In effect, the court of ap(>cals concluded that whether a parlicular 
degree of concentration of control is compatible with the public in- 
terest IS a mattcr.that must be dctennincd on a casc-by-cjise basis with 
consideration of all of the factor?: embniced by the public interest 
standard. Thus, it held that the arbitrary limits imposed by the 
multiple-ownership rules were inconsistent with the hearins provisions 
of section 309(b). 

On ap|>cal the Supreme Court reversed,*' holding that the mul- 
tiple-ownership rules were consistent with the powers accorded the 
FCC by the Communications Act. The Court noted that "[tjhc 
challenged Rules contain limitations against licensing not st>ecifically 
authorized by statute. But that is not the limit of the Commission's 
rulemaking authority. 47 U.S.C. 154(i) and § 303(r) grant gen- 
eral rulemaking pt)wers not inconsistent with the Act or law."*'^ Un- 
like the lower court, it did not read section 309 as a limitation upon 
the Conmussion s rulemaking authority. Instead, the Court stated 
that Congress intended the Communications Act "to assure fair op- 
portuiiity for open competition" in broadcasting*' and that section 
309(b) should not be interpreted to bar "rules that declare a present 
intent to limit the number of stations consistent with a permissible 
'concentration of control.' The Court said that the multiple- 
owtiership rules simply "announceld) thtr Commission'r attitude on 



38. Sr< 220 F.2d at 209. 

39. 220 f;2i1 at 208 (footnote omitted). 

ih^'*?A i'^i^i" r"^**/' ^^^o provision was moved from I 309 

b) to I 309(e) Act of S«pt. 13. i960. Pub. L. No. 86-732, 74 Stat. 889. 891 

F^^ 447 P> Communication, Center v. 

rSV/ . • tno • "-»'<I> C. Cir. 1971). cloHtlrd. 463 F.2d 822 (D.C. Cir. 
.1 Li . ? . Ptoy/xdts that a hearing must be held if a subslanlial and ma- 
lerial question of fact arises in any application to which I 309(a) applies or if the 
Commission unable to make a finding from the application alone of whether the 
piiblic interest, convenience, and necessity would be served by granting ihe applica- 

41 United States v, Slorer Broadcaiting Co,. JJI U.S. 192 (1936) 

42. 331 U.S. at 202-03. 

43. 331 U S. at 203. 

44. 331 U.S. at 203. 
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public projection against such concentration/**^ and the Court was 
wilhng to defer to the FCCs judgment on this matter.** 

In rcssponsc to the argument found crucial by the court of appeals 
— that the rules limited the ComiAsion s consideration of the public 
inleixst in an area where facts aM circumstances vary widely — the 
Court concluded that the Act's waiver provisions afforded the FCC 
ample opportunity to consider whether the applicant's request is con> 
sistent with the public interest. The Court stated that, for those ap- 
plicants who have acquired the maximum number of stations allowed 
by the rules, the Act requires a full hearing only if (he applicant 
presents adequate reasons why the rules should be waived or 
amended.*^ In such a case, the FCC must necessarily decide 
whether the application of the rule in that specific instance setvcs 
the pilHIic interest; in the Court's view, thb nature of this decision 
approximates the kind of choice made by the FCC when an appli- 
cant unaffected by any nile seeks a license. Thus, under the Court's 
analysis, the Commission, whether evaluating the merits of a request 
for the waiver of a rule or deciding whether to grant a licen.se to 
an applicant who already satisfies the rule, must consider the public 
interest: *7/i each case that comes before it the Commission must 
still exercise an ultimate judgment whether the grant of a license 
would serve the ^public interest, convenience, or necessity/ 

The result in Siorer is unassailable.** By allowing the Commis- 
sion to promulgate rules that prohibit a class of applicants — that is, 
those broadcasters already owning a certain number of stations — 
from obtaining broadcast licenses, the practical effect of the decision 
is to reduce the number of situations in which the FCC must engage 



41 331 u s. at 203. 



47 ^^^ vs. M 205 An adequate reason for waiver, aniPms to the Court, ii 
one * siifficieni if ir\ie» to justify a change or waiver of the Rules." 351 U.S. at 205. 
Thc.F'CC, however, strictly limits waiver grants. For example, lo 1975 the FCC, 
without holding a hearing on the matter, announced that it Would nOt grant a waiver 
of ihc newspaper-broadcast crosa-ownership rules to Joseph AllbrittoKi and the Wash- 
intfion Star. According to one trade publication, in this announcement 
Ulhc rCC . . met the first real-world Jest of its newspaper-broadcast croaa- 
Ownership rules with a clear sign that it will be slow to grant the Waivers it had 
left itself for hardship cases. . . . (Tlhe FCCs action contained a meisage that 
was presumably being read with interest in offic«;s far from Washington: that 
the Commission will not be easily persuaded to grant waivers of its croasowncr- 
^hip rul^i, particularly now, with the Star case as prece<lent. 
BaoAPCAXTiNO, Aug 4, 1975, at 23. See generally 46 Oho. LJ. 1(46, 168 (1957). 
In this light, it will probably become increasingly difficult to make a showing of "suf- 
ficient justification" to obtain a Waiver hearing. 

48. 3>l U S. at 205 (emphasia , added) (quoting National Broadcasting Co. v. 
United States, 319 U S. 190, 225 (1943)). In National Broadcasting, the Court up- 
held the FCCs chain broadcasting regulations under which licenses were denied with- 
out individual hearings, which created a waiver iiuue identical to the one in Storer. 

49. But see 4^ Geo. LJ. 166, 169 (1957). 



46 See 351 U S at 203 04, 
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in a comprehensive, particularized appraisal of all the factors that 
^^'^ ^"^"'^ interest." Although a broadcaster may still 

■ tr^ .. . ' '^""""«"^"^« Law 183-90 (1!)76). the FCC c.n rtduct the num- 
1.1 irV"! * K. " P-"'^"'"'"«« 'PPr-i..! miut bo n«do of all the (actor. 
h« might affect ihc pubhc .nierci Of couiw. the FCC mu.l consider all of ihwe 

»Io r V'^'" ^ V"!. '"""^ " •PP''"'i«" »n ndj.ulic».<.r>' 

puKecding 5,v Mahilchy Broadtasling Co v. FCXT 239 F 2d II (DC C ir ) 

W//;^./ 239 F2d 219 (DC Cr 19.16). crrl. d<nuj. 333 U.S. 918 ( 1957). r ' 

^'wToVrr," ,''"""- » -^d 677 ,D.C Cir.). err Lw. 342 U S." 

«J0 (1931) (fa.hirci to make specific findings on each factor does not invahdale a 
ruling ,o long « the findings on the factors considered are sufficient to support the 
mull) Siniihirly the FCC must consider ihc.« factor, when Jt promulgates a mie. 

ll'J't^ ' " '^^'^ ^^'^ K^)- P'0'm.l- 

Zft',^r ""^""'^ ""^ "PP"""' '« -^"'"i" conditions 

before the ugency will hold ,n adjudicatory hearing to consider all.factors in the pub- 
ic interest. Such condition, prec-edcnt might inandute that the applicant show both 
he presence of paiticular factom deemed to be of special public importance that favor 
the iipproval of his application and the absence of cenain factors that especially m.d- 
^V^sy^T, "PPl'caUon. .SVr. ,.g.. Second Report A Ortler. supra note 5. 

a 1074^73 (after considering how newspaper ownership of broadcast stations might 
imeet the public interest by limiting mtdin diversity, the Commission concluded that 
dtve.sifical.on of ownership was such an im|H>rtant factor that FCC niles should 
Piovide that newspaper owners are precluded from acquiring broadcast stations 
located in the newspuper's market). Thus, a rule limits the number of instances in 
which all of the factors need be considered. 

In shoit. It IS clear that in an adjudicatory proceeding the FCC must consider 
all facto., relevant to the public interest in determining whether to grant or deny 
an aptthcation for a bmadcasting licehse. Yet no hearing Is required if an applica- 
tion dfc.s not satisfy ..rule validly enacted by th( FCC. which must have considered 
v.^ all the relevant faclors»in promulgating the rule, i Moreover, a waiver of the rule is 

I not called (or by the appUcant s showing that in, his case the public interest would 

^^'.^ discounting the factor deemed to be of special importance in the 

hCt rule. See note 5 1 infra. \ 

In contiasi to the FCC rules that disqualify a particular group of applicants for 
broadcasting licenses—such as the multiple-ownership rules in Siorer ,nd in the 
f!7T,. ^^^I'/r^r-^^'^'-n',*""'' Communications Center v. FCC. 

ttVrr ] ' ^ ^" '^V' 822 (D.C. Cir. I<)72). concen«d 

■ ? ,1 'i*'/ )' ""'f'"'^"' renewal applicants and. in effect, rejected other 

S.n« ! "^T""' P«««^y Statement on Comparative 

Hearings Involving Regular Renewal Applicants. 22 F.C.C2d 424 (1970). Petition- 
em challenged this policy statement on the ground that it violated the hearing pro- 
vision of » 309(e) of the Communication. Act. see note 40 supra.- and th^t its 

l'Js f^."/..Taf??o",n?'*' ~'"P'y 'he Administrative Procedure Act. 5 

U ve J 351(4) (1970). which requires that certain procedures be followed in rule- 
making proceedings. The couit did nbt reach the latter issue, although it did question" 

tt rZ T ^^?.r''j°" . FJ" " did scrutinize 

the § 309 challenge and held that the policy statement violated that provision because 
It failed to provide license applicanU with a lull hearing in which all the relevant 
criteria are considered: 

The Comnussion c*nnot ignore a material difference between two applicants 
and make findings in respect to selected characteristics onl^ • * ♦ T r^u« 
nv.r 'T "i".?""'^i" which indicate differinces. and reach an 

over-all relative d<t.rmmat»n upon an evaluation of all factors, conflicting in 

447 F.2d at 1212 (quoting Johnston Broadcasting Co. v. FOC. 175 F2d 351 356 
57 (DC Cir 1949)) (emphasis added). The Court stated that this reftuh was not 
inconsistent with Stortr : 

Whatever the power of the Commission to set basic qualifications in the public 
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request a waiver ol the FCC rule and force the agency to consider 
ail of the factors relevant to the public interest, the rule docs create 
a presumption against the applicant in this situation that does not 
exist in an ad hoc prwecding.** It is patently reasonable that the 
I'CC, vested with the authority to regulate the broadcast media, may 
create siich presumptions against broadcasters,*' since no benefit can 
bo derived from conducting hearings in situations where a particular 
factor — in this case, diversity of ownership — is so im|K)rtant that it 
almost always overrides all other considerations. 

IV NCCB: JuDKiAL Approval of ICC's 
Rulemaking Authority 

Certainly the Conununications Act as interpreted in Sforer vests 



interest ant^l (o deny ttcarmgs to unqualified applicnnis, the cases cited »l)Ove 
linchiding Suyrtr] canncM be read as authorizinx the Commission to deny 
quiiliUtd upptKiintt (heir siatutory right to a juU hwtring on their own merits. 
447 r 2d ni I2l2 n 34 (emphasis original). Sre also 447 l-.2d at 1213 n.36. note 
t) mjta and iicconipiioying tcxi. The court also noted that the FCX^ in n ruUmaking 
/)rcHv<*</i/iA' — as opposed to adjudicatory hearings or policy statements <H>iild specify 
Miindaidt (or renewal i( such rules were consistent with the public interest. 447 F.2d 
at 1213 n}^. Xht court also "note(d1 with approval that such rule ninkiiig proccedr 
mgi HKiy \oot\ be under way" 447 F.2d at 1213 n.35. For the status of the pro 
cerdings on icncwal standards, see Docket No 19154. 43 F.C.C.2d J043 (1973). 

31 For example, suppose five factors determine whether the FCC grants a broad- 
cnMing license in each case. Suppose further that factor A, diversily of media owner- 
ship, vi^ii^l^ it weight of 10. while the other four factors usually have a weight 
of one each. In the absence of rules prohibiting concentration of media ownerrihip. 
the I CC is forced in every case to make a particularized appraisal and showing that 
10 IS giealcr than the combined weights of factors B, C. D. and E. However, when 
the FCC in a rulemaking proceeding determines that 10 h usually greater than the 
combined weights of B. C. D. and B, an applicant requesting a waiver to the rule 
bears the burden of proving (hat in hts case divertificAtion of ownciship is not the 
dommant consideration. Thus, even if waivers are occasionally granted, the estab- 
lishmeiil of a mie nevertheless reduces the number of instances of particularized ap- 
praisal by the FCC 

52. 'Ilie judiciary has recognized that the license applicant who must request a 
waiver hearing in oider to seek a license is subject to greater burdens 'than the ap- 
plicant who IS barred by no rule and thus can move directly to the ad hoc proceeding. 
The applicant desiring waiver must plead ''specific facts and circumstances which 
would make the general rule inapplicable." Tucson Radio, Inc. (KEVT) v. FCC, 
452 F2d 1380. 1382 (DC. Cir 1971). Reviewing courts ire reluctant to order 
agencies to carry out waiver proceedings; **[t]hus, a heavy burden traditionally has 
been placed upon one seeking a waiver to demonstrate that his arguments are sub- 
stanti4\lly different from those that have been carefully considered at the rulemaking 
proceeding ' Industrial Broadcasting Co. v. FCC. 437 F.2d 680. 683 (DC Cir. 
1970) Sft abo American Tel. A Tel. Co. v. FCC, 539 F.2d 767, 775 (DC. Cir. 
1976) generally Washington Util. k Transp. Commn. v. FCC, 513 F.2d 1142, 

1160 65 (9th Cir ). ctrt, dtnitd, 423 U.S. 836 (1975). 

Although it is rH>t implausible that Congress sought to vest the FCC, which is 
charged with the authority to regulate the broadcast industry, with the power to 
relegate certain broadcasters to the waiver procedure, it can be disputed* in view of 
the burdens imposed, whether Congress intended the FCC to be able to require non- 
broadcasters to forgo the hearing requirement of I 309(a) and use the waiver pro- 
cedure. 
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the I CC wHh the general pt>wer tO pursue the policy of diversifica- 
lion of ownership by adopting rules that prohibit certain broadcasters 
lrt>m obtaining licenses. Moreover, the policy considerations dis- 
cussed earlier with respect to the lUiiltiple-ownership rules in Storer 
•are equally indicative of the need for rules to regulate media cross- 
owmrship. It I, questionable, however, whether the Act enables the 
tec to make rules that prohibit the licensing of all members of a 
group who arc rwi broadcasters, since broadcasting is the only media 
expressly covered" by the Act and Siorer involved rules that regulated 
only the holdings of broadcast.'rs.»' Thus, it is by no means certain 
that the Act allows the FCC to adopt a rule preventing newspaper 
owners from obtaining licenses for co-located broadcast stations.** 

51 Siorrr cohum, language jugKcting ihni b narrow rfadina of the caiie is nol 
r rnl f . ^ Storer haJ rtanding ,o challenge the FCC rt.le,. 

«Mj;r,l tI regulahon, here under con.«deralion presenlly aggrieve the 

>.asifii VM U S ai 199 (einphasii adiled). 

n,M.»^;V !^'.'^r » <'r«<«d ra"Be of factor, nnrelaled to broadca.M' con,- 

m.nK.„.OM ,t,elf ..uch a., ne^v,paper ownership -in Ihe context of ad hoc heiiring.n 
IS clear -Si-^ note 3 -rm/ra. 

S4 .SV«- Reply CoMMuenls of the American Newspaper P».hli%hers Awocimion in 
T^u:';i-""r >• ^' An,end„,cnt of Sections 73 Js"?! 240 

S „t i>l to""-»'">o..'i Rule, Relating to Multiple Owner,hip of Standard. 

o^ rtf n.l t'r-r .r'''"*'.^'"''*'"'' ^'^ '^ No. 181 10. Congress, the 

■ K . ■ 'he Conunission "can consider the fact 

ih..t « bro.idcaM apphcant ,s . newspaper ... in the context of ad hoc licensing pro- 
wdingv /./ .S*^. . McClalchy Broadcasting Co. v. FCOW* F 2d H 18 ri) 

m n I'V"" " ^^-^ us S 

(1937). Orlando D»Hy Ncws?.nen. Inc. 11 F.C.C. 760. 767-68 (1946) (■■(lln con- 
sidering tonfhcnng application/ between an applicant having no newspaper imerests 
and one conirolling newspaper., particularly where no other daily papers are pub- 
i^hed in the co.nnnmity. the Commission has on numerous occasions favored the 
Massachusetts Bay Telecasters. Inc. v. FCC. 261 F.2d iy 63 

(1961). ScnppsHoward Radio. Inc. v. FCC. 189 F.2d 677. 683 (DC Cir ) ctrt 
WW J42 U S. 830 ,1931); Easton Publishing Co.. 17 F.C.C 942. 973-74 ( I933)- 
l.ublHJCk County Broadcastinf Co. 16 F.C.C. 293. 323-24 (1931)- Heckinan 1)1 
'^gTCI.Iu'x^U^' Co,nMauon-~Poncy or Fallacy?, 

The Coirnnission ha.i acknowledged that "there is no basis in fact or law for find- 
w"dX^M To 7 " • f«««Te broadcast ownership." 

Hed iJrt O/^";/"''^" 5.. at 1073. For this reason Ihe CoinnWssion 

IinuteU ihc geographic effect of its cross ownerahip rules. Id. Moreover Ihe Com- 

T' f^-" »"«'l>"*'y broadcast 

len 0,1; /o 1 r i"'""'' '."'r'" comroUdd corporations, and those whose li- 
censes h.ue previously heen revoked for violations of Ihe antitrust laws in Ihe con,- 
nninicafons field. 47 U.S.C. ii 310(a). 313(b) ( 1970 A Supp. V 1973) Bui cf 
Jl'T""^ «^ Communications Act of 1934. 

rr , , "\ , ' ■^';'''^'^'~ 'C^oss.XUd,a - OH-nrrsMp and the Antitrust L„.'s~A 
1 1 . ? . " ^"fH*""^ Solution, 47 N.C.L. Rrv. 794, 810 n.97 (1967)- 

I wo uM h [«" wn,.'*""* "«*»nP«.''? *.o"'d n'-iuire radio and television stations, » 
I would h.ive written a prohibition into the act. Certainly newspapers which 
occupy monopoly positions in a city should not be nermitled alsoTo own*ad^o 
leleviMon stations I-^iis country cannot afford it have moTopoW o*er p^^^^ 
IK opinion any niore than il can afford to have monopoly in "ndust^y ^* 
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Furthermore, /ithough a newspaper owner can force the FCC to 
conduct a wai^jVcr hearing to consider all the factors affecting the pub- 
lic interest, is not clear that Congress intended to empower the 
FCC to promulgate rules that create presumptions against nonbrotid- 
casters and that relegate them to the waiver process for obtammg 

licenses. . . 

The FCC concluded in the Second Report and Orcier that it did 
possess the power to regulate newspaper-broadcast cross-owner- 
ship.** and. in NCCfl." the Court of Appeals for the District of 
Columbia Circuit was quick to agree with the Commission's conclu- 
sion. Tlie court cited those provisions of the Communications Act— 
.sections 4(i).*^ 303(r)," and 309(a)"— that authorize the FCC to 
regulate broadcast licensing and then stated: 

In United Stairs v. Slorer Broadcasting Co the Supreme Court 

upheld a portion of the Commission's multiple ownership rules pro- 
mulgated under these provisions. In essence. Slorer permits the 
Commission to codify in rule its understanding, if reasonable, of the 
public interest t^cciising standard. . . . Here, the Commission has 
determined the public intercsi would not he served by granting broad- 
- cast licenses to newspapers and (earlier in the opinion] we held this 
policy was reasonable. It requires no extension of Slorer to conclude 
the Commission possessed statutory authority to impose the prospec- 
tive ban 

The ease with which the court concluded that Storer was disposi- 
tive of the appeal- of the Second Report and Order is somewhat 
troublesome. Certainly the rules upheld in Slorer md those af- 
firmed in NCCB are grounded on the same policies — promoting di- 
versification of mass media ownership and. concomitantly, furthering 
"the widest possible dis.semination of information from diverse and 
• antagonistic sources."*' Yet it is not clear that the Communications 
Act authorizes the FCC to pursue such |*oIicies by regulating non- 
hroadcasters. In effect, the reasoning of NCCB would allow the 
Commission to adopt a rule prohibiting newspaper owners, dentists, 
or any other specified group from obtaining a broadcast license if 
the Commission can demonstrate in a valid rulemaking proceeding 
that such a rule would be in the public interest, It is not obvious 
that Congress intended the Act to reach this far. 

The iVCCfl court recognized this difficulty of statutory breadth 
when it stated that "the rules under review (do not] involve regula- 

5? Set lexl at notes 24-28 tupra. 

^(,. Mi F,2d W8 (D.C. Cir. 1977). 

.17 ■J7 U.S.C. I 'l54(i) (1970). 

.18 47 U.S.C, I 303(r) (1970). 

19. 47 U.S.C. I 309(«) (I9J0). 

60. 3 J.I F.Id «l 931 (cilBlion and footnote opiilted). 

• 61 Aswciatcd Pr«n v. United States. 326 U.S. 1. 20 ( 1945 ). Ste note 24 supra. 
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Uoii of an industry over which the Commission lacks jurisdiction. 

I ho prospective ban simply imposes qnalifications for broadcasc 
hccnses. Literally speaking, the court is correct: its opinion 
smiply reflects the posiuon that newspaper owners as a class arc 

unqualified" to own co-located broadcast statioi(s "-^ Yet it is 
possible that Congress never intended to vest the FOt with the au- 

honty to make this type of qualification. Even if Congress intended 
to allow the FCC to consider newspaj>er ownership as one factor 
among many c)thers in an hoc proceeding/^ it docs not necessarily 
fol ow that Congress meant to give the FCC the power to deem all 
to-UKatcd newspaper-brt>adcast combinations to be ipso facto con- 
trary to the public interest." It therefore is necessary to consider 
tiirectly the extent of power Congress intended to vest in the FCC 
m order to determine whether the Commission has the power to pre- 
scribe the rules affecting newspaper owners announced in the 
Second Report and Order. 

V. CoNORHssioNAL Intunt Ruc.arding FCC 

RUI.KMAKINO PoWHR 

Resolution of the question whether Congress intended' the FCT 
to be able to prescribe rules affecting newspaper ownei>i as a cla.ss 
IS aided by ex^mlnation of the history of FCC acUotis involving 
newspa|>«r ownership and of the congressional response to these 
actioas. In January 1 937. three years after the adoption of the Com- 
munications Act. Senator Burton Wheeler.- Chairman of the Senate 



nmlUl./!;! ^""rt declared ih.l .t ii rca»onabirfor the Comnii«io,. (ihrougK n.le- 
64. Sfe nole 54 supra. 

6i. IJ,.^ un\,lyM, „ ,ub)pcl lo criiicisn>. however. The Coi.rl in NCCB aswrleil 
it u'„',', mI"" ^"^'^'^ to iiphold the Second Report and Orter. 

cxt .u no c ftO „„d ,hu» ,he argu.neni!, ,i.sed lo validate the multiple-ownership 

a . ? ( .t/r.? ^ .'""i-T Second Repo.1 

ami Oraer .ue „,v-al,d Thu.t. the waiver provision*, to the extent that they.wm 
,fo«nd »ulf>c.*n. to protect broadcaster, in Storer. arguably are adequate to p 
..cYpaper owners affected by th* Second Report and Oixler. 5« 535 K2d aJ Sj 
Uj^l 1.1 addMion. .S,or,r held that, notwithiianding the absence of express au- 
TOM.aho., m .he Act. the FCC .cart promote divenification by pronu.lgaLg rules 
th. 1 Imu the number of stations « lUensee i»»y. own; this holding suggests that the 
Acts acfc of exnrew language authorizing newspaper-brdadcast cross-ownership rules 
hould not bar Kc regulatory efforts. However, both of these arguments suffer 
t.OM, a weakness noied earlier, s<f text at notes 60-62 .t«pr«. in that they assume that 
the to.nn,un.cai.ons Act was intended to auth6rize the FCC to regulate newspaper 
oviner, and all other nonbroadcwting groups. Although it may be that the opportu- 
luiy for y*aivtr. ,n fact does adequately proleit the interest of newspaper owners, it 
.S4.ot " tain that Congiess intended to allow the FCC to require npnbrt)adcas(crs 
to resort lo the waiver procedure as the sole method for acquiring a license 
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Intcr$ta|o Commerce Commiucc, asked for **an- opinion from the 
Chief Coumcl of the (FCC) on the question as to whether or not 
the Commission ha$ the aqthority, at the pre^^nt time, to deny an 
application of a newspaper for radio facilities, on the ground that 
it is agamsi public policy/'"^ The FCC, in an opinion prepared by 
Hampson Gary, \ht C<ytttn>ission*s first General Counsel, concluded 
that 

ih« Commission docs not have the authority, under the existi^ng law 
« ami in the absence ot ai) expr,fs»ion of public (wlicy^von^hc ^ub^ect by ^ 
the C9ngrc$:i» to deny rfn applicutibn lo a ncwjq>aper owner (Or radio ^ 
la^lliti^s Holely upon the ground that the granting of such an applica- 
tion wpuKI be agam^t public policy.*^ , / - * 
The opinion went on to state tliat the Commission had lhe duty to 
examine •alM^iic facts concerning a license ^application, including **the 
bu.sine.ss connections of the applicant, newspaper or otber/' and that 
ihc^ t'ommii>sion could deny a newspaper owner a 1)roadcast litcnse 
if upon all the facts it could not find that granting a licen$e would 
serve the public interest.*** 

Although the Gary opinion can be interpreted in several ways/' 



V 66 Conwiicntx of Anwncjin Ncwspupcr PublUh«n AwKmlion in OppOtinon* ul 
16 {{\\ci\ Ai>nl I97U. in re Stfctioiis 73.35* 73.240^amJ 73.636 of tin; Conimiwion's 
Rulcn Relatuig to Mulli|jlc Ownership of StiinJnKl. FM ami Iclcvislon nio»ilc»st Stii- 
lioiiJ*. yCC IXkKci No. IHMO (quoting letter fiom Senator Wheeler lo the FCC 
<lan 7, 1937)). Svr ulxo Hcvlcniun. .^upm nolo 54. nl 390.93. O 

67 C^wivncnt^« of Amencan Newspaper rublishem Associulion in Op|H)}V»ot^ 
supra nolc 66. iit 16 (quoting Mr. Gary x opinion (Jan. 25, 1937)). reprintrli in I-eg»l 
Mcinor^inau m SiipiH>rl of Comments of American Newspaper Piibliaiiers Association, 
McmoianOoni F. Ailachnieni A. \M 3 (filed' Apiil 2. IV7I). In ri Amendment of Scc- 
lion.i 7^ U. 73 240 and 73.6^6 of the Coinmivsion's Rules Relating to Multiple 
Owjientiip of Stntidanl. FM and Television Broadcast Stat^oDs. FX?C Docket No. 

18110 ' 

68 l^giil Memoianda la Support of Conunenlt of American Newspmxjr Publish- 
cn AvsociaiK)n. .utpni note t\1 ^ Memoruadiim F, Attachment A. at 3 (leprinting Mi. 
O»ry's"opimon) » 

69. Stahlmtn v. FCC. 126 F 2d 124. 127 (D C Cir 1942); 9 Fed. Beg. 702- 
03 (1944), Foley. The •NewM>ap*r-Radio Decision. 7 Fm Com. BJ.-. Feb. 1944, 
ul 11-12. Set ){rii€ralh N^ills. Moynahan. Pcrlini & McC'l[urc. supra note 7. at 121?^ 
19. 

C)p(H>nenti of the newspapcr-broadcast cros& ownership rules have cited (he Gary 
opinion a^ a long stj^ncjing adminisirative interpretation that took a restrictive view 
of the Comnu&iion's authority. llKy have argued that the opinion is entitled to great 
i^uthofiuiiive weight becauM it involved an early construction of the Coinmiinications 
Act by the FCC's first General Counsel. |vho should have been uniquely aware of 
Congiovi' intehi m paMing the Act. SW Comments of American Newspaper Pub- 
li<iher5 Association m Opposition, lupra note 66. at 16-17, Srr grnentUy Norwegian 
Nitrogen Prtnl. Co v. United Statei. 2H8 VS. 294. 315 (J933); I K. Da^vis. <\i>min- 
l!ftfcArivB Law rMiAtiSB I 5.06 (2d«d. 1958). 

However, m Second Report k Onler. supm note 5, at 1051. the FCX:: developed 
foui rcu<a>ns to )M.^tify iia decision to treat the OaVy opinion ^ irrelevant to the que$- 
t)on vvhetNer the Commission could prohibit newspaper-broadcast (;rosft-owner|hip. 
Fir<(t. (ho Cniry opinion dealt WUh ad hoc comparative proceedings rather than rule- 
making proceedings. Second, the opinion was concerned with denying licenses to ull 



a proper analysis indicates that the opinion is not relevant to a deter- • 
mujafon of the FCC's authority to prohibit ncw^paperSriadca t 

Zfrr""'' '''' 0Tr7a7argue 

hat the Gary opinion intimates that the rCC cannot deny broadcast 
.censes to .ndividuaJs because they own new,pa^.< 

m turn suggests (hat a rule prohibiting newspaper-broadca cro^- 

The hadfr^"' "^"^7" 
wncther the FCC had the power to deny a license application to a 

newspapc-r owner on the ground that granting the Hcense woulj vio 
late a public policy standard, not whether the FCC may promulgate 
a r./^ affecting air such owners ba.ed on the CoL)unicS Ac^s 
fel^^^H ;?'f/!^L^'^"d«^d - Thus, as the court in NCCB correctlfob 
how th. Frr P"^"'^' relevant insight Into 

!;o:-;trr4enr ^"^^"'"'^ '-^ ^^'^ ^^^^^ •'^^ ^--^^ 

The Commission next f<xused on cross-ownership in 1941 when 

ITT^r ^V'r/'^V'^*^-^'^"^ investigation of newspaper iwner 
. h^> of broaclcas facilities - After compiling a mas^vrrecard.'* 

nt rir'^e ri'"'' the proceedings without prom„lgating.anj.: 
new rules The Commission has concluded, in the lightsof. the " 
yord m this prtK-eeding and of the grave legal and policy xiuestio.* . 
invorved. not to ailopt'any general rule with respect to newspW^ 
ownership of raflio, stations.- Although t|,e Commission. diS 
el<.borate upon the nature of the "grave legal and policy questions." 

newspaper owner, raeher than ju,t to thosr^^eTTlicense, for broadcastinJ Ma" ' ' 
l.on, ex.Mmg m .he same (octtle lu the newspapera they own ThiKl S jUtemen^^ ^ 

ciw/co 7i f\T. United States v. Southwestern 

aM^concentrat.0., of media ownership are much^different today than they were in 

lisheli i« Ji^w"' '^*"'°''»"'*'» »n Support of Comments of American Newspaper Put* ' . 

71 555 F 2dat9'51-32, - ' ^ ' ; ■ 

Reg"3302 m'n ''ii.rrS ^''^ 'I*'' < Orxler No. 79-A.. 6 Fed, ^ 

Reg jjuz (1V4 ) The Commission undertook this iovestiaatton which wm ih« 

mgs thai resulted in the Second Report and Ohler. as.ifart of its early efforts to for- 
mula.e policies for the .Jicen.in, of FM stations. n,e stuA wL suClntlv ex ' < 

K Men^?.".''" QWneAht^orridtoT't on Z r 

. Legal Memoranda in Support of Comments of Anftfican Newspaper Publiihen A J 
sociation, supra note 67. Memorandutn F. at 6 "ewspaper Publishers As- 

exte«iv?wr!«r'''!.''°" ^'•'^ *'Vch time the ComiAssion took . ' 

M^Zw^n l A V^ oral testimony from leadinf experts in the field* of news dh- 
Tnd ^ ..h"? . r- T/"* Pn>oe«lings consisted of over 3500' pages'; ' 

New,!Sl;i?K^^^^^^^ Legal Nfemorand, in Support of CommenU of Amen^n 

Mtlf"' '^"*=""«"' ^"P^" ""'^ Me,t.or«,dum P. it 6; Foley, supra ' 
74. /Kd, Reg. ^92-01 (I!f44). . \ ' . . * . * 
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one contempor^cous account of tl^ investigation suggested that the 
FCC feared ^encroaching* upon t"h« frecdon) of the .press." This 
indication that the FCC at one point questioned its own authority 
to pfomulkate a newspaper-broadcast cross-oi/nership rule^ though 
^*rtihglf/^levani to a determination of the validity of the Second 
ktportarr^ Order, was not mentioned.byth^ court in NCCfl. ^ ^ 

V •At\ihe conclusion of its investigation^- the Commiwlon forwajxlcd 
.a suHunary of (he evidence accumulated, during the j^rocoedings to 
apf>ropriate congressjpnal 6pH»mittces." As ^ result of the^Coiitmis- 
sion's investigatioit^ various proposals to. -prohibil^ the ^CC from 
"discriminating" agamst ncwi^ajpcrs when griHUnjj broadest licens(5i|r 
were introduced in Congr«s (Juring th^ ;94i)sV The legi^^ti^e, 
history suggests tijat Cpngrils bailed to-ei^aot these proposals because 
it thoug»<i the ^CC Iack«<rthc au\hontY to adopt a rule that p'ro- 
hi>i|cd appfovii\g lic«j!\SeU'«M>UcAtions^frCTn neu|^)a'p4r owners. 
">' Th^ firit propb's^^Vas the White- Wheeler bill,^ which* as jiubse- 
Njuenliy inccj^atc^ into the White-Wplverfoft bill/" sought to add^ 
a new"i5ec.tion to the Communications .Act prohibiting the Cortimis-"^ 
sioh from ruaking a rule "to effect a discrimination ^,tween pewons 
based upop i;ace, religioy^ or political -toffiliatidn of kind pf Jaw- 
-ful occupation or business ayociatign.'"^ The prirtcipal intent . of 
^hj!Cs?cti9i»;W.as to^,pro|iibiJ^the pdl^froni prom^g^tinli^a rule. that > 
"prcv<;nted newspaper owners froih obtainii^i>broadQtAt ligA^SjV 

^ — » ■ > -f j^-7T 

^ 75. Foley, jwpftivnoti 69. %r 15, itHed thit /It]ll«ro a fcncifl Mi^m*«^ 
omong icverlldf fhe witn«fi«% Jhit ii jeiwrM rule '♦xNttdWi iicw«p«|)«ini^^ th? ot>* 
uini|ig of licenses lo operate radio sfirfipo^ wouW be •iimllrtioit » frei (/me. 

76. Allhough the FCCs ^wirings ran only- from ^Juiy^ I ^;t<y February 404?. the 
Commission did no! offkmlly cloee' the proe^dinf* und Und \ iumPfigry of the evU 
dence lo ,Congresi liita January 1944. Accordinf lo <he jCOmmitiion. it «>rwarde4 
the ^idence lo eongtert "in order lo infopn them of the fact^ developed Yff the fn- 
vestigaiU>n and for any consideratkm which they^ay dfcWe tp give the matten (9 
Fed. Reg. 702 05 (1944). However. C5£)Ptrele had already commenced heanngs on 
ttie White- Wheeler Bill. S, «I4. 7Sth Coii$., Ist Sey. I 3Z (1943^. diKUised In lex t 
at notes 79-84 infra. M ihe time il rec^ved the ^mmary of ^videnc<i (torn the FOQ. 

"Sed N tarings. on 5. 814 B^forf )h€ Jf^rtui/ Comm. on tntt^statt Cotftmerc^, l%ih 
Cong., lit Sess, 406X1943).; • * - • 

77. Sre S. Rtr..l4o. 74ir8ist Oojhg^ lttSe«s.«2 (^?49). ^ 

78. 1973. ihi Coof., Isf^s. I K O^^S^^ ^ >333, 80th Con^., Isi' Serf f 
25 0947); S. 814. 78th Co;i^ Ut.Siti, 1;52,(I943). ' ' ^ ^ \ ^ , 2^ 

79. 'S,8l4, 7HhConf.. lsfSeM.I^2(1943). . " . ' ^ 
\, 80. S..IJ33.80thCi[^lfrSett. j[ l8 ^194^^ ' ' . / 

.j 81. V. , "( * 

* 82 Set S. JdET. No. 741, 81st Oong.. 1st Se*t^.,( W9),y 5## also "HeaHngs on 
1S. 1973 Btfont a SubcOfftm. of lAi^ i«iifl/e Comm. off iHt^rstai/f mid ToHign Qom^ 
mlfrcn 8lsfCong.,rsl.S^|f^ 20-?l (194$) (quoUng remmcks of acting ^^*PhairmaH 
Rosel Hyde>)ft the subse^Ufpt 19(19 McFarlatid propoul. which contffined celevaot 
Unmllge Wenticilao the Whfte>Wolveri<)n b«l: 'Tlie principal Inlent of ihe 'seotlon 
is. 9f ct>i\rs^ to ouUaw the possibjiity of any nite ^eluding nevif«|^aper owners Jrom 
owning fadlo stalioos**)^, ^ „ 
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Ill test mmriy before a Senate subconiniittce. acting FCC Chairman 
Charles Denny stated that the proposed sccUon merely reHecfed cur- 
rent Commission practice and that a newspaper owner was qnalifi«l 
to become u radio station llcerisec." Consideration ofethe proposal 
was subsequently terminated. in 1947. »♦ ' . ^ 

In ,1949 > virtually identical antiUi.soriminatiOo proposal^ was in- 
troducva-by S:ntttoc Ernest Mcl-arlaiid as paW of a bill intended to 
rcvisy several sections of the Communications Acf' Testifvinjt be- 




engaged m a particular business—such as publisftiitg .'newspaixirs-^ 
from obfainmg a license, the Commission nevertheless did not have 
the authoniy under the Act to proiiiulgate such a rule evenif it vfcre 
believed to bejn the public interest.** ^Tho subcommittee, ifer-. 
suaded by Chainnan Hyde's testimony."' subseqiiently eliminated 
the antidiscnmuKftion proposal from thc>il).'Mn its report on the 
bill ultimately .sent to the Senate floor.' the full committee explained 
the decision to delete the antidiscriminatioq proposal as follows: 
. It .should be distinctly understood- that in eliminating the section Ui<? 
committee has done .so solely because the, Comi^iission is now follow- 
ing the procedure which was outlined in /he secUon. has t?Jttficd that 
It mtcnils to follow that procedure, and that it is *f the opinion that 
ccdur\"« constitutional authority to follbw any other pro- 

The Senate approved the committee's recommended * antendr 
ments to the Communications^ Act.!!and the bill thcrt went to the 
House of Representatives for consideTSUon. The Hpusc committee 
to whtch the bill was assigned added an Antidiscrimination provision 
thc^-called " newspaper amendyent." "> pimilar to the amendments 

wX"""'"/' ^''*co^'". of the §tnate C^~^i^. 

state and Foreign Cqmmerct, 80th Conf .. 1st Seu. 44 ( 1947), 

supra JiJ-e^^^nlT ^""^""^ Newspaper Publi.heri Wimtion in Oppcition; 

wa, intended to add » 332 of the Communications Act. It piwvided- ' ^ ' 
Lim.tation, on Rule-Mafcing Powers; Di«;rimination Prohibited 

«cept withi^''i„Hv«r*?iIln ^Tr!^*' subslantive rile or OKler .be i„ued 
TT,,. (urudiction delegated to. the Commiwlon and as authorized by law - 

k P"n>o«e or result of which is to effect a discrimination between 

SSparntt^^^^^^ i::^^^' ^"•-^ - tind of L'FK 

*J\^^t "-l^^'V on S. 1973 Before a Subcamm. of the Senate Comm. on Inter- 
state and Foreign Commerce, 81st jConf.. 1st Sesa. 103-04 (1949). 
87. See S. REf..No. 741. 81st Cong.. Isl Scsi. 2-3 (1949), 
BK Id. 

89. 95.C0NO. Rbc. H048-52. 11090 (1949). 

See Commtnts of American Newspaper Publiihcra Aieccittton in Opposition, 



ih^llad been considered by^thc Senate committee. During debate 
on the Mouse floor, Congrenxman Oren Harris expiaiiupd that the 
purfH>sc of the antidiscrimination provision was "to malce it clear be- 
yond any reasonable doubt that the Communicalrons Act does not 
authorize adoption by the Commission of any bhvnkct rule or any 
arbitrary [x^Ucy with respect to the granting of radio or television sta- 
tions to newspapers."** ^Ther.packagc' of amendments to the Com- 

^ municalions Act subscqufenlly passed by . the House included Ihft 
newspaper amendinxml.'V, The Sert<ilc-House conference cojnmiltec 
handling the bill, however, delc^d the ncwspaj>cr amendment, con- 
cluding tluil an anlidi.scriminatu^n provision was unnecessary. In the 
comniiltec's view, the existing Act did not authorize the Conunission 
to promulgate a aflc that would deny an individual a broadcast li- 
cense because he owned a newspa(>errV 

It is difficult to discern why Congress concluded that the Com- 
inunicntions Act did not authl)rr/.c the Conmiission to promulgate 
rules regulating newspa|XM- ownership of broadcast stations. The 
clearest expression of Cringress* reasoning! exists in a Senate cbia- 
niittec report of that ^mc: referring to the FCC-s effc^rts in the 
194(h to promulgate a* newspaper-radio cross-ownership rule, the 
commiilee noted that the FCC s "lhi:catcncd action was oi qufstion- 
iihle c(ynM{tutional validity, particularly irf tHe absence of sj^ecific 
authority in the basic act'to a^dpt syich a rulc."**^ Although lhe.com- 
niittee failed to indicate which'^pi^jlions of the Constitution such a 
rule juight 'violate^^ presumably the tI%Ii and first amendments arc 
the most logical provisions upon ^which to challenge the rule. 

.The committee might *have believed that, a Vfoss -ownership rule 
applrcablc only to newspaper owners. would violate the \5qual prot^ 
tion requiTcuKMit inherent in the due process clause of the fifth 

• aifiendment. The Communications Act cfoes not permit the FCC 
to, construct "arbitrary and capricious cIassificaUon|sl of entities by 
irrelevant standards."*^ Thus, if Congress believed that no rational- 

supra nQJc 66. i\i Memaranda in Support of ConinwnM of Afn^rlcan ^ty^- 

piipcr Pubh^heri As.wialion, supm note 67, Memorandum^, al 9. ' 

98 GONO. RFC. 7420 (I93|6). ^ ^ 4 ■ \ ' i 

iVj, iiL at 7421. , ^ ^ ' , ' 

«*3 the cortftrence comniittefi express J ihe -opinion thai "under ihc present Uw 
the Comniii!iion is no( authorized to ^ake or fromulgate any riile or rcgujation the 
effect of which would be to discrimitiate against any pj^nton because such person ftas 
an Httetcst In. or uvkKiation with, a uewspupeF- or other medium for fathering aifd 
^ divse^nmatinx inforntation/* , M R. Rrp. No.>l426f 82d Conr. 2d Sess. 18-19 (1952). 

94. 'ITie elu!(i>^ reasoning of Congrtts provoked much speculation concemint. 
cohgi^wio^idl irttent. * AV<. /.j^.. Dennett, supra note<«24, at 192: hlot'c, Newjpaptr- 
Riuiio Joint Owm-rsHJp: VnhUjt Bf thr Tif fftht Bimis. 59 Y^Ole LJt 'I34?t piQ-Sl 
(1950). . ^ ' ^'^ ^ 

95. S. Rft no 741. 81st (iSiifl , IM Sess- 2 \l949) (emphuis added) * 

96. Commenbi of (he United Sl«^8 Deptirtment/of Justice. atM7 (filed^MaV 



rfttst>n existed to apply special rules to newspaper owners', it would 
.have ussuincd tffnt the Coniinission had no power to inukc a pcws- 
n.aVcr-broadcnst cross ^)wncrship nilc. It is unhkely. however, that 
Congress was iliiiiking in 'these fifth amendment terms. Even 
congressional committee hearings on the various Conimuiik^..v,.., 
Act amendments were being held, the Commission was takingiiews- 
paper ownership into consideration when denying broadcast license 
applications in ad hoc comparative proceedings." Because courts 
had upheld the results of these prtxrcedings." Congress presiunably 
realized that the standards used by the ICQ to determine whether 
- to grant a license— including newspaper owncrship^were not ir- 
Jclevantt- acbitrary. or capricious, and therefore not violative of the 
fifjh amendment." " 

A more plausible cxpKuiation of congressional concern is that 
Congress believed that a rule denying broadcast licenses to news- 
pajwr owners might violate the first amendment's protection of the " 
fieodt)m of the press Clearly the principal thrust of the anti- 
discrimination amendments pro^x^sed in Congress was to prevent dis- 
; crimination against newspapers, and^tbis may imply tha* first ailiend- 
mour fonsidt'ration.s- jSrompted Cpif^ni'ss' narnow view of FCC au- 
» , M^rcQv^-r., ^gnceni for fnce^lonf of the press was cmphati- 
\cTl1ly.wi%d^t(ffr)e'i^i1[lrse of cwtl^^^^ 

1 AltlmugTi ..the vDngres'sional 'Vat^ooai|iror conchidiii* that the 
Comnuinications Act did not^iuthofize ifife FCC to pixmuiSiite news- 
»..pai>er-^^iadca^t PjJi>>s-owijgcrsHip tidM .i^ i^^^^^^^ decision of -the 

C ourt of ApjH:a1s f«r. the „ Distrjec^ t3f ' Columbia, whidh was' an- . 
npiihci^ during the FPt^ ,04^3|r^4 yrivfe?!tigation of newspaper 
-vnynershrp of bri)adcastjacilities. reiichpd the jjaihc 'cohclusioh and 
Hiiplic.i^- hiVsc»i'^tfiis <lctennina*tion drt W first-amendment grqunds.. 
Ju^S4^hlnidn V. FC^,">» the appellant: .a new'spapcj' publisher, re^ . 

.. . ^ , . .„:: ^ ^ -ir— - * - n . / ^ 

1971) rr AlfiicnJinfrnl of Sections 73.35. 73.240>mt"73*63tt of lh« ComijphMon'; 
Rules Rclannk/to MiJ^iple Ownership of Sjandard. FM ami Tclcvwion Broadcast Su>^ 
tionj, F CC Docket No. l8Ha - ^ . " * 

■ 97 .V^v,. r v. PUms Radio BroadcaMing Co. v, J*c/!75 F.?d 359''(D.C. ^ir** 
94^), S^e also HrarHufs on S. ! J JJ. Before a ^ubcifmm, of the Senate Comm. on 
tntrnuut and ^tirtif(r^ C^merce, 80th Cong.^Jtl Sew. 44 ( 1947); nol^ »4 supra, 
98 ^\\V.-. Vcnpps riowrd Radio, inc. v. FCC. 189 F.2d 677 (D C. Cir.) cert 
^^^^^^^ noi^ 54. xupra. CA Plaini RaJio Bro|ulc%ing C9. .v. 
FCC 175 I 2d 359 (D C. Cir. i^enM of licenRe becau.w hi ownership^ of 

local ncwjpapcr reversed because ^CC failed lo consklcr that tKc "opposing license - 
apphcaivt^wwncd several newspap«n in the surrounding Irea J.^ ^ n .> , 

99. Ser ifrncrMlly S. Rep. JSo. 741, 8 1st Cotig.. Isl Sess. 2 (1949-7. 
100 r/ Stewart. Or of rthe Press. 26 Hastings L.J-r69l.- Mr (1975) (Justice^ 
^Mfwari notes that the publishing business k the My privale business given.' explicit 
-coiistmuional protection ). - ; ^ ^ ^^4 

* ^^J ^^''.''''JV.if^ ^^/<^^* th^e Se^fe Comm. oJl Iftiersfate Cpm^erve,^ . 

78th Cong., 1st 5ess. 436^4^ .( 1943)., • 

102, 126 F.2d 124 (D.C Cir. 1942). ^ * . / . 



fused to comply with an FCC ^^ubppcria on the ground that it was 
issued in connection With an investigation that the Comiiflsslon was 
not uuthopiicd to undertake.**** The court concluded that the FCC 
^l^^lposscss the general power to conduct the proceeding, and therc^ 
^|^^|Hj|{ic court r^ired the appellant to respond to the subpoena. 
^Hj^^BL. ^owcvei^he tourt stated that, if the investigation had been 
^P^^^^Bkcn solely for the purpose of considering or adopting a rule 
^ wiHWR^i'cwspapcr ownel^ ineligible to receive broadcast licenses, 
^thTibquTry Would have been "wholly outside of and beyond any of 
the powers with which Con^fe^as clothed the Commission.''^^* 
The court then suggested ^ft^^ banning newspaper ownership 
of broadcast stations wouldviolate th© first amendment because it 
"would be iq total contraycntibn of that ©quality of right and oppor- 
tunity which ^Congress has meticulously written into the IKct, and 
liktrwisc in contravention of that vital principle that whatever fetters 
a free prtfss fetters oursefves."*<*» Unwilling to pre^s its constitu- 
tiotial aiuilysis further, the court declined to consider whether Con- 
gress ix)sses5cd the authority to legislate such a prohibition.'^* Al- 
though the court did not elaborate upon the scope accorded the free 
- press right in the context of broadcast licensing, it was obv\.ously con- 
cerned about the constitutional implications of a newspaper-broad > 
cast cross ownership riilc. Having already determined that the 
Communications Act did not authorize the FCC to make such a rule, 
the court concluded that, putting aside potential constitutional diffi- 
culties, any extension of the FCC's power in this area must be ex- 
pressly authorized by Congress: 
Hence it is ihal in the prcseAn stale of the law a newspaper owner 
who is also the owner of a broadcast station may very well say to 
whoever challenges this dual right: "Who art thou that judgcst an- 
other man s servant. To his own master he stantkt\|^or fallcth."'^^ 

\m 126 F.2d at 126. 
I 104 126 F.2d it 127. 
, 105. 126 F.2ii ftt 127. 
106, 126 F.2d ftt 127 

107 126 F.2d ftt 127-28 (quoting Romans 14:4). Although the Supreme Court 
upheld FCC rules limiting eligibility to receive a broadcasting license in United States 
V Stortr BroadcasJing Co.. 351 U.S. 192 (1956), and National BroadcaMing Co. 
(NUC) V. Unhcd States. 319 U.S. 190 (1943). the question discussed in the StaM- , 
mun dicta-^thc powtr of the FCC to regulatt liewsj^per owncnhip of broadcast 
ntaiid^% as opposed to its power to regulate broWcusters themselves— was not spe- 
cifically addressed in either SBC ox Stortr, Despite this fact, the District of Colum- 
bia C ii^uit in SCCB raider disingenuously relied on mC to distinguish lU eailicr 
MigKCstion in Stahlman that the !<:C lacks the power to adopt nilcs affecting newi- 
pai>cr.Froadcasl combinations. The NCC B cojurt first noted that the 5/a/i^md/i Mis- 
cusMon was dicta and therefore lacked prcccdetilial value. The court then referred 
lo oiher language in Stahlman that suggeMed that any applicant satisfying certain 
qualincationv-«citizenship, character, and various financial and technical standards— 
•nuisi be granted a frequency if aigpif*avajlable.*' Tht NCCB court stated that this 
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VI. ThH NfiHl> PO» CONORBSSIoWaL CLAWrtCATION 

The reluctance of the FCC in. the 1940s' to promulgate a news- 
pni)er-broadciist cross-ownership rule and the history bf cohjttrs: 
sional inaction between 1943 and 1952 are hartlly conclusive support^ 
for the position that the Communications Act does not empower the 
FCC to adopt rules such as those found in the Second ' Report and 
Order. Certainly an agency's viey of iu own authority can evolve 
over the years, and an Agency should not be bound to opinions ex 
pressed in earlier timc.-s and vmdcr diffcre1\t ci?x:umstancfcs.'"" More- 
over. ix«t adoption history has n]inima| ^ycight for purposes of statu 
tory construction, since .statutes are usually construed "with reference 
to the circumstances existing at the time of the passage."'*"" The 
court in NCeB, therefore, correctly refused to conclude On the basis 
of this evidence alone that the FCC lacked the authority to prouuilgatt' 
a hcWspapor-bn>adcast cross^wnership rulc.""^ Nevertheless, H is un- 
fortunate that the NCCB court refused to consider ^ft>' Congress first 
proposed and then rejected legislation baring the FCC fro;n adopt- 
ing rules affecting newspaper-broadcast combinations. The court's 
reluctance to address the -crucial question— whether Congress in- 
tended the Communications Act to authorize the P€C to p^lrsue the 
policy of diversification of ownership through a rule barring co- 
Iwated newspaper broadcast combinations—undercuts the lecitimacv 
of the /VCCfi decision. , 

The Supreme Covirt will have ah opportunity to resolve this 
nuuter when it reviews NCCB.''' It might behoove the Court to 
address this question in light of the previously discussed cvidertcc 
that Congr^qs might not have intended the Communications Act to 
authorize thj FCC to adopt rules such as those found in the Second 
Report nnd Order.'" This legislative historj^^ however, ijj admittedly 
sketchy, and. given this uncertainty, the Supreme Court would en- 
counter some difficulty in attempting to determine how much aiaht»r- 
ity Congress has given the FCC to promulgate newspaper-broadcast 
cross-ownership niles. / 

Congress can more easily resolve this j^ssue — regardless of whether 
the Supreme Court determines the Commission's authority under the 



view wiM later repudiileil by^he Suprepw Court in NBC. which indicaled thai the 
itahlmun dicta waj bucd on »n iDtcrprelation of the Act that.hw been subsequently 
Abandoned. .153 F.2d at 952. 

108. Xff Second Report it Order, supra note 5, at 1051 

109. United Slatetv. Wije. 370 U.S. 405. 411 (1962). / 
' 110. 533 F.2d at 951. 

111. This question it among those raised by. the petitions for certiorari growing 
out of the NirCB case. Se* note 23 supra. 

112. The Supreme Court's resolution of this questfon is crucial in reviewing 
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current slatigc— by explicitly endorsing the Second Report and 
Order and tl\c NCCB decision or by stating expressly that the FCC 
lacks the power to make such rules and that such regulations must 
be statutorily) prescribed by Congress/" In any event, since various 
congressional committees are currently reviewing the Communica- 
tions Act in its entirely.*'* Congress now has a most timely oppor- 
tunity to address the issues posed by newspaper owners controlling 
or acquiring broadcast stations."* 



NCCH, for if ihc I CC is foumT not lo have MUthoriiy. lo promulKUlc %nch rule*, ihc 
oihcr qucMiiMit ruii^cd by petitioners for rcvlftw Hre inool. Bui l\^ in ihe conn of ap- 
pculs (ieci;iioii, Ihc Coiirt couki as^iiime ihis PCX? AUlhorily. 

113. A congrosioiial prOiiounccmcnl in ihis regard would also be preferable to 
Ihe \CC i u.\&erlion of ill own authoniy, Srr gtnerally Wrighl^ Bvwk Review. 81 
Yai F l.J. /5 ( 1972). where Judge J. Skelly Wrighl expressed ihc view lhal Congress 
il^eif should uriicuUlc public policy ralher ihun delegale ihis r99;|>onslbiliiy "lo com- 
mi!isions nui subjvcl lo the d^iiuKraiis: process. 

Congrtcss IS capable of legislaling wilh iiifficienl Specif icily lo niiike a clear pro- 
nounce incul of ihe KX"'s aulhorily lo rcgulule cross-ownership of media. Se^ V'*^ 
rntity Ja1fe,-rAf y//MT/on of thr Idral A driuni^t ration, 86 HaHv. L. Rkv. 1 183. 1 189- 
90 (1973) X ' ^ , " 

tl doe% nol mAc Heme lo say Xti^x the b\irdcns of th« congressionfirworkload 
and the prevMi/e everted by o^poaing politicat forc<f) preclude a deiailed legisla- 
tive suluiion Jti a given problem. ^ inal vag^ie. ^general 'deleguiion is Ihe beller " 
or (he only Xllernalive. Th^ monumenlal uelail of the tax code suggests that 
CoiiKieNs ciii. ami doe*, legislate wltlj great Specificity when it regards a matter 
us Miffu'ieiivy important. Ndr Can a political conflict m avoided by relegaiin^^ 
A pioblcm \> the care of, an agency and invokintf the talisman of ''expertise.* 
The effccjjfc !<uch a tntnsfcr of function is simply to shift th^ legislative process 
lo a difwixlit level, and [here la no reason to believe that Ihe agency will be 
able to irke\bove power jconfficts to achieve solutions that the legislature itself 
^ann^i or/doJ^ncTi choose j to provide. » - ' 

114. Sft BuOAixTAsn^o, iOci 3, 1977. at 30-31, BuOADCASTlNd. Sept. 3, 1977. at. 
28. 32-33. BaoAi)CAAnfHx.,Wug. 8. 1.977, at ilnoAOCASTir^o. July 18. 1^77. at 
i3-24. HaoAi>cA!jriNo, Ju^y 4» 1977» at 25; lUoAiXTAsnNti. June 13, 1977. at 32. 34. 
i6 H: BaoAix'ASiiNu. Miy 30. 1977, u| 19; BiiOAix:A>iTiN(J, •May 2; J977, at 26-27; 
Broaik'\siinu. Apnl 2,V 1^77, at 21'W; Broadcasting. April II." 1977, at 37-38; 
BuoAiK'AsriNO, »'eb 2lvMv77. at 60 62; BaoADCAJrriNo. Dct^. 20. 1976. j^t 25; Broai^ 
lASTiJw. Oi:l. U. 1976,Nal 30, BaoAlitASTiNo. ' Aug. .30. 1976. at 30-31. 

115. Congressional c];\uficatton of the ro(^e of the FCC in this area is also re- 
quired beCaiiite of rapiilf/' changing technologies In the mass coinniuniuations m^dia. 
It IS significant that, in <onstriJLin| the Communications Act. thd court in NCCB was^ 
limited to considering '^he circumstances existing at the time of. passage.* 555 F.2d 
ai i>52 0.41 (quothig United ;?talea v. Wise,. 370 U.S, 405. 411 f 1961)). The as- 
HUinptions made in 1934 about reguUlt^ry needs in thp <;oniniunicafions area were of 
course based on the circupislAivres -existing ut that time, and many of (hem are no 

"longer valid m li^ of modem tecTioologies. ^ * 

Some of thesi^cw technologies have a directNinipact upon newspaper -broadcast 
combinations. The cross^wnership i-ulesaire based oil the Commission's long-standing 
^H>licy that "diversification of media lources is of central importance.** 555 F,2d at 
963, xtt Second Report & Order. ^^iiprj not^ 5. at 1048. Diversification, however, 
is based on the aMumption that the available broadcast spcctruYii is a limited resource. 
555 F.2d at 948. 950 nJL Stt NationaJ Bmadcastinf Co, v. U^fted States, 349 U S. 
I9i). 213 As nfted by Chief Judge Bazelon in NCCB, ^-c^rrNitly available 

technology could eliminate this scarcity, . . . Alleviating scarcity wpuld . . . eliti)j- 
nate th|^ need for pronK>tii\g divefSity." 555 F.2d at 950 n.3M. Although Chief Judge 
jl$azek>n^cmphasi:ted that such '*hopes for the future do not diminish the importance 
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COMMENTARY 

Economic Analysis of the 
FCC's Miiltjiple Ownership Rules 

Allen Parknian 



The recent Supreme Court (1||/^isiou' upholding the 1975 Federal 
Comniunications Commission's (FCC) modifications* of its multiple 
ownership rules^ has again drawn attention to the question of the opti- 
mal structure of the* electronic mass media. Under the FCCs 11)65 
Polity Statement.* diversification of ownership so as to generate diver- 
sivy in viewpoints and programming was established as being the most 
iiiKportant issue governing the choice, of who was to succeed in a 
comparative hearing pertaining to the issuing of a license for either a 
radio or TV station. The multiple ownership rules now prospectively 
permit a party to own only one AM-FM combination, one VHF TV, or 
one or ifibrc daily newspapers in a given market. Radio-UHF TV sta- 
tion combinations are viewed on J^ case by case basis.** In addition, one 
jMirfy ^ah own rto niore than seven AM. seven FM or seven TV li- 
censes, and only five of the TV licenses^ can be VHF.« This article dis- 
cuwes the results of rtie multiple .ownet'ship rules if viewix>ints and 



♦ Aii«?i Pnfkmaii AmiliiUtit rroTcsfior of ICconoinlcn nnil I>aWr Andorion actt<)ol oj^ M*n- 
aw^iln ^n^^l^i:lVr7f"Nlw ^ AHM.quorquo, In ^ip2i; 

HiTrlrirf^tftW 2(m i21. IlP|>r «tw! with iwrmlsMon of ai Art. liAW "f^. (lU7»)«n 
?Kn "f tho .^^^ IM^ Section i>^ tht> Amfricnn Jlftr A*«ocUtlon, 14M Riiiit 

00th St.. Ohlcngo, tn. 60ea7 CopyrlRht 1070. 

IFCC V. National Citixeiis CominiUec for Broadcasting. _^ U S. — . 08. S. Ct. 

2096 (11178). . - " . . ^ ^ 

iSecond K^poti ami Onier. 50 F.C.C. 2f! 1046 (1975) (hereinafter cued at Second 

Rcport|. _^ . ► ' 

•47 CF.R. § 7S.54. § 75m and 9 (I<I77). - ^ vrro.Mi<^% 

^Folicy Statement on Comparative BroaddftHinjs Hearings, 1 t CCAl 593, 3W 

M9W). : > ' 

•McmonndUui Opinion and Order, 28 F.G^.2d 662 (1971). 
•47 CF.R. 8 73.636. note 8 (1977). 
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pfoKiiimiiiiiig^n (elcvisioii ure virwrd as economic goo<ls riuhcr (han 
a» ihc free gwHh thiit arc inipliiit in die FCC ;iiui Siipmnr Couri de- 
nMoiiv !i toncliidci t\\M on a Imal level many "voiccji ' do noi produce 
HUM) view|)omi:i jnd prograinv IWtauit of scarcity, fewer voices may 
m fact prtHluic more unique vicwjH>intJi ami difrcreiit proRngms. Mean- 
while, die luiioiial pt)liurs of i lie FCC resn ici the quaniiiy of dilfereiU 
vicwpoiius aud proKranu because lh<« FCC lias ignored die economics 
of (elevisioii uetworlki. 

AN F.CONOMIC PRIMKR 

An awareness of son/ have economic principles is necessary Tir*- 
analyze ihc strut uire of die eleccronix mass media/' Firsl. dicre is die 
tliuinniou between free and economic goo<is. An economic good re- 
quires scarce resources in its prtHlucliou. while a free good does not. 
Where-niai ket% exi%t, an ec<)nomi< gooti can easily Ik» identified l)ecause 
it has a fKisitive priie. 1 liereforc. practically all of the goods that we 
observe are rtoiiomit gtHHis. In fact, there are very few examples of free 
gtKKls. Clean air in the desert is one Labor is a scarce commodity. If 
more re|)orters are sent to cover a given event, then other activities 
tliat they could be aciomplishilig. e.g. leixirting other events or some 
other non journalistic activity, have to l)e sacrificed. Fhcrefore, the 
iiiforuiatioii priHbuetl by the r( |X)rter iscllarly an economic goo<l. Ik?- 
cause an econoniit gcKxl lecpiires scarce resources in its production, the 
basic econoniit issues of, what is to \yc produced and who is to receive- 
that optpui have to lit addl^essed by society. 

Second, there is the market in wliicli ecoiiomic goods are produced. 
The amomit of scarce resources per unit of oiuput required to produce 
an eionomic gtHxl varies with the level of output. One important char- 
acteristic of prmhiction in the electronic mass media is eAnomies of 
.tcale. If an industry has high flxetl costs, then the average cost of pro- 
ducing additional units of an economic good will decrease up to the 
output level where the fixed inputs are fully utilized and hAvc to be 
duplicated. H for example, the output of the television industry is de- 
fined as die munJKr of viewers watching a given program, then this is 
clearly an industry with significant economies of scale. A viewpoint or 
program requites large fixed costs in its mantdacture. Since they arc ' 
similar from the production point of view, let us just Im)k at view^ 

Mirexicllcni iiurwiuction to the wnoiuJo of telrvinion in avaiUl^lr in OwiN 
Bo»ir. ami MANNiNt:. TriEviiioN E<:onomic$.(IW4); and Noi.i.. Pick, aiul McCowan' 
F.CONOMIC Asi icrsor Thj.vision Krci/MTiON (Wm) fhrrcinaftrr ciict! ai NoiK Prc:K* 
and McGowANj. 
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points. A unique vtcw|x>tnl requires research based on the accuiiuila- 
lion of fsK 1,1 followo(! by analysis, all of which require resources. How- 
ever, after the view{)oint has iK'en created, it can be presented to large 
numbers of viewers at a very small additional cost per viewer. The 
average cost per viewer declines as the number of viewers increases. 
Meanwhile, society wants to hear more than one viewpoint because 
vaiiety of view|x)ints is a gCKxl, The most obvious and relevant view* 
points will probably be generated, first, so that the incremental bene- 
fits to society. of being presented additional viewpoints declines as new 
view|x>ints are presented, Addiifonal viewpoints are only desirable so 
long as the incremental l>enefits exceed the inctemental costs. Since- 
stgnihcant economies of scale exist in the television industry, it would 
ap(Kar that the optimal number of view{)oint5 should be produced by 
a limited nimiber of large firms* - . ^ 

l*his discussion of the prixluction of view{x>inls leads us into the 
economics of the firm. A television station is a firm. A firm purchases 
inputs for prodiuing outputs. In the ^ase of televison stations, the own- 
ers prtxlu'ce view|xSints and programs to attract viewers for whi(;h they 
are p;iid by aiiyertisers. Viewpoints and programs are iuteirtiecliate 
prcKhicts with viewers beinj;* the final produci. The firm maximize} 
profits by producing viewers so long as the incremental revenues from 
advertisers exceed the incremental cost of prcxlucing viewpoints anct 
prograi>is to attract thcviewers, A given TV station has basically two 
options when procUiciug a view{X)int» eidier fcpcat an^xistiitg o!ie or 
incur tjie cost of creating a new onA if a number of viewpoints a|ready 
exist on a giveii subject, a new one will probably not attract many ad- 
ditional viewers. The revenues generated by the firm may not warrant 
the incurring of the cost. If viewers will not reward a station by their 
ptronage for the additional viewpoints generated, then society would 
be better off if the station s resources were directed to some other type 
of programming^for which viewers will reward the station with their' 
patronage. For example » a station may contemplate sending a report- 
er to the governor's weekly new conference. The last time that it did 
that» the reporter came back with essentially thr'same informiition 
that was available (xqtn a wire service. Therefore, no additional 
viewers were produced because a unique viewpoint was not possi- 
ble.This time the station uses the wire service report of the news con- . 
ference and sends the reporter <Jn another assignment. The potential 
diversity of viewpoints as to the news conference was reduced below 
what it would be otherwise, but society receives more breladth of infor- 
mation. ScKiety does not want an infinite diversity of viewpoints. It 
' wants diversity only so long as the benefits exceed the costs. The televi- 
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sion jiations, M firms, wjll rwpond tp thw* desires by atte^mptinij J 
maximize their profits. ^ . r »^ 

An analysis of prugiainminK will proceed in a siinihir .maniver, ,An 
episode «t « ru series is expensive to produce, i he ilvcragc cost, ixT 
viewer is very high if it i, seen on only one chan.xel. The average cost 
p«*> viewer n letliuetl by showin^^ it on many channels. The lowest 
prodiicnon costs jx-r viewer would exist if everyb^xly were to view the 
program, flowe.ver. viewers l,ave heterogenous tastes, so that society's 
^^elf.ue n max«iui/etl by ,irovit|ing variety. As the nufnber of progiams 
iiwreases, the ;.Veu,gr ,xm vi<<uer ..f these prognm.s increases as the 
ntimbcrof viewers per program declines Meanwhile, Ix^cairse the most 
|>opul.ir ty'pes of programs will tend lo be produced first, the incre- 
mental benefits to «,ciety of new programs decreases as additional ph>- 
gva.ns aic generated. F.venti.ally level of program diversity is reached 
whore the nurcn.eninl costs •,)f p.oduition exceed the incremental 
benefits. 

The Last (OMcept that needv to'ln- .M.scu.ssed is the goal of a firm's 
aitiniies. ! r.uhtioually. in e,ortonii(s, the goal of a firm h.is been 
viexved .IS being profit inaxiini/:rtion.« However, thp, introduction of 
nuomc taxes and the « c,r,x)| ate form of husine.ss. for example, has made 
utility n.axiini/.itioM for the decision makers a more realistic focus? An 
iiuoine tax reduces the cos.t of sacrificing profits to obtain other goals.' 
Ihe owner of a 1 \' station knows^ha< beyond tche level of outpiit 
wheie profits w^),fld he m.iximized. there is a tradeoff between the 
|K>pul.,rity of hj:.v"iiew.s and profits, both of which arc com|-K>nents of 
Ins utility fiuutioM. I he innx)siticin of a corporate income tax reduces 
die cost of lK)pularity. I he utility maxiuii/ing* owner would therefore 
increase die pt)pularit\ of his news. ^ 

The separation of ownership and management in a Oor|)oration 
might have siinil.ir eHect. A mnuagei; realizes that there is a trade-off 
between the fK.ptil.uity of news presented by his station and- profits 
However, his compensation, is only indirec tly a function of the pfofits 
of the.stat.on.-If he increases the |X)puhiiity of die news by 1 percent, 
which cnhailces his reputation in tlie'community. profits could be re- 
duced by 51. Through profit .shaiing. stock options, and tht possibility 
of getting tired, his expected reduction-in income might be JO0. Mcan- 



»If before the tax » one cloHar wcrilicc of prolila ii„;rM5.d ,H>pularrtv by 1%. a 
lariiy a> a gwHl, » 4i» cost is reduced he will dctiiand more. 

I I 
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\vhllt\ if he ownf<l the station the rfduction in hii income would be 
SI. vSincr the cost o( hinlier |K>pularity is less lo the manager than the 
owner, the manager has an inducement to produce i more popular 
proiUut than the owner.'^ ^ 

However, tlie frceilom of the manager is limited. IHhe iwner is \vill- 
ing U) make a major sacrifice in |>otential pfofits tocfuher increase the 
(M)pularity or bias of the news, that is within his |)ower, espcci^aUy in a 
market where ht? h;u the ()otciitiaI for mono|X)ly profits. However, if 
the nianager lets the profits fall below an acceptabhc level, he would l>e 
replaced by the shareholilers who receive no benefits from more than 
the profit inaximinng number of viewers. The sharehoI?Jer« arc not 
wiihng to sacrifice profits,** 

The remaimler ol this article w'ill analyzed the FCC'sjmiltipIe own- 
ership/rules in the context of tlieir effect on diversity of viewpoints 
and progranuntng. Tlicjie viewpoints and programs are ecoijomic goods 
produced under conilitiori-^of economies of scale by utility maximizing 
decision makers. (Wven this framework, it would ap(x?ar that the FCCs 
rules are coimterpMHlunive in accomplishing their stated goalJ' The 
multiple ownership rules consist of the one-to a market rule.*'* which 

r ■ ^ ^• 

i<M aMiitnr$ that the owner niul ihr manager have siniiUr utility 'function!!. If 
thr ounrr ivcU ftiurr (i\ii4Uy ro|M>iuibtr oi i» more visible lo receive? putjlic flaini 
toi his highly |>4>|>ul.ir ncWv then iheir ^ailily funciionn wiil dilfcr. The ouher may 
ch(H)H^ H!i high, if nt>i \\ higher, level f>f popularity As, the thanai^er even l|iough the 
eojit to the t^wner inn^t.«m. 

HKven if uUiM of ihe nhqieholtlei s aic paviivr, the lower profits will tend to (hive 
(loW^^i the \ahie of the tuition's shares. mukitiK it {wuihle for an individual who 
views' the .^i»^|on l>rifig tiii5\nai,w»^d io h\ty up enough ^larr^f to gain control, 

inUJear lo m iUm ihr idea- of UtverAtty .of vieW]N)int}i fnom aniagon^tic 
.,^>Uice^ ^^ M ihe he;n l ^he C^ODMuijwioii'n tlcensing res|H>nsi\)ilitie*i." Second Rc|M)rt 
at 1070. , - * ' ' ' . ^ 

C^ R 9 75.036(A)(r) (l*)77), . . 

If No licenMx/«>t aVieVision hroadcaU station shall be granted' to any party (in- 
<" eluding all p^Kiien uiuler (onuuon 4.x>ntrol) if nich p^riy directly or indirectly 
owns. Opel ales. «)r u)ntrolH: on e or ni ore lolevisiyn l)t^)adca9l sfatii'^na and the 
graiir of.Mulf' licon*!'' will iru^in anyy(>vci lap of the Grade B cx)ntourt of the 
exi!iiing and pio(>oic<l sialUi^. conipui^K^iu actor<Uncr witlj {( ■73.08-1; oir one or 
more !itan4ar(tt)n>a(!raj|^ati^us and the gram of such UceuM? will'TCluh in the 
' Ovude A contour oT ikr propo^ied siuiion, Vomputc<l i\\ at(!ofdantl^ with § 73.6B4. 

encompassing the entire auninun^y of ticeMse of one hi A\\c stamlaVd broadcast 
. :ttaiion.«(. of will result in the prrilicied or mcaiurtd 2 inv/in groundwavc con- 
^toui(s) of the standard broadcaM station(n). computed in accordance with | 79.181 
i^f § 79.18<(. cucompaMing^ihe entire ^li^numity of licedte of the proposed st|^^on; 
\ or oncoir more KM broadcaM stations, or will result in the prrctictcd I mv/m con- 
;¥tc|ur of the. KM broadcait Matioi>(s). computi!^! in accordance with 5^79.513, cn- 
'Wnipassing^the entire community of license of the pvopoKd station; or a dftily 
, newspaper iml t|ie grant'^of such licence will i^esult in the Cpmd^ A contour^ c^m- 
' . puteil i4/aci5ordaJKf with j|^71(>)94. liu^ompasslng the entire coininuniiy in which 
'such newspaper is publishetl. « v < ^ 
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contiojji local diversity, am! the sevTO-sevcn sevciNulc.*^ which controlji 
national diversity. ^ ^ 



y THE ONE TO A MARKET KVht 

The .Vcoiul Report of the FCC: which established the currcnl "one- 
to a market rule ' was adopted on January 28, 1975. It re])iesenied the 
cumulation of proiet^lings that be^an Nfarch 27. !%8.»«* I he First tie- 
|x)rt ^inl Order which prohibited piosj>ective combinations of AM. FM. 
or TV stations in the same market was adopted on March 25. 1970.^^ A 
Memorandum Opinion and Order adopte^J in l?t71 .modified tliese 
rules to permit AM FM combinations and proviilcd that alf applica- 
tions Involving coimiion ownership of UHF and radio stations would 
b« treated on a case by-case method. Meanwiiile, in 1970, tlie Further 
Notice of Pro(x>sed Rulemaking contafnell a proposal that v'ouKl re- 
quire divestiture within five years to reduce a party's holdings in any 
market to either a TV station, an AM FM combination, or one or more 
daily newspapers^^ Th<r Second Report prohibited prospectively the 
establishment of the Ownership patterns presented in the Further fsfo- 
kice. In in seven markets where the only TV station and the 

6jj\ly newspajSS^^Ve jointly owned, and in nine markets wfteie'there 
waKno televis^on^tation and the only AM station and the only daily 
newspajKM were jointly owned, the Second Report called for divestiture 
within five years.' However, waivers would be considered." 

' • t 

C.F.R. § 76.636(a)(2) (1977); 
No such license for a tcicvisipn broadcast staljon shall bo granted to any party 
(incluiiingf aU parties under coinnioii control) if such party, or any stockholder 
olhcer oi. iljrcctt^ of such a part, directly or indirectly owns. 0|>erates. controls, 
or ha* any interest in, or is an •officer or director of any other tclevi.Mon broadcast 
station if the grant of suc/i license would result in 4 concentration of control of 
television broadcasting in a inannh* incon»isteni with public interest, convenience, 
or necessity In deteriuining whether there is such a concentration of control, con- 
sideration will be j^iven to the facts of each case with particular reference to such 

' factors as the size, extent and Imation of areas served, the number of people 
serve<l, and*4he extent of oihei; competitive jicrvice in the areas in (question. The 
Coniniission. however, will in a)^)Vevcnt copsider that there would be such a con- 
centration of control contrary to the public interest, corrvonieiicc or necessity for 
any party or any of its stockholders, officers or directors to have a direct or indi^ 
reel -interest in. or be stockholders, officers, or directors of, more than teven tele- 
vision broadcast stations, no more than five of which may Ik- in the VHF band. 

Fed. Reg. 5.5 K% (1968), 
««22 F.C.t:.2d m (1970). ^ 
»728 F.CC:,2d 662 (1971), 
»^ F.C,C.2d 3.19 (1970).^ 

i»S«cond Re|H>rl. supra note 2. at 108*). ' . I f 



^55 , 



188 



The oiK»-(.o-a in;irkct rule had its foiimlad'on iil ilic duopoly rule, 
winrh icsulicd from the Cliaiu Broadcast Regulations of PM1.3«» I'hc 
Chain Bro;ulia,it Rogidations established new rille^i for the network- 
station relationship. Of particular ini}H)rtance \vas the requiremeni ^hat 
n«) party lould own two of tlie same tyjw^f license in the same market/" 
Although there were other parties who own<?il two licenses for tiie 
same service in a given market, (his reijuirement was directed at the 
National Bioadi asiiug Company ^» At (hat tinK\ NBC had two of the 
throe major radio ne( works. 

Since the Radj^o Aa of VXIV^ Ostahlished effective licensing of radio 
staiions. tlie federal governnu iu has alhxated licenses through com- 
/ parative hearings, I'he i(;ason for these iuarings was the supposed 
^ic\ircity of the electromagnetic siRXtrum.'-^^ F.ven hefore tlie formaliza- 
tion of \\\c duo{H)ly rule with it^ emphajjis on diversity, (he FCC ha<1 
pursued a j)olicy of ^couraging as tnany voices in a couununity as 
^ |>ossil>Ie, One of the higgrst conflicts involved Kxal newspa|)er :ippli\^ 
(aiions for a i^lio ficense, Aliltough the FCC did not exclude news- 

-MtK.CC Ann. Rhv 7 (1941). 

2»NII<: th.illniKfd ihrsc^M'KuIatioiis, but thr 'Siipi niir Court siisiaiiir*! ihr Com 
^ iiiiNMOii (Ireisiori MU! v lUiiml Si;urs. 31!) D.S !*)() NUC thru vild half of 

Its M.uions. iiii hiding si.iiions in (Mch of the inaikrts in which it Uid two. to I (Iwari! 
Nobh". the I ifo^iiM'ilknig. who called die iirw nrtwoik the Amrncnii Uioadiasting 
Company '\\\t tliiid in.i)oi lacho iictwoik^was thr Coliniihia Bioadcasiiii^ S>stciii. 

^*^tl<^ai(l. Multiplr liroadaiu Ownrr^hift: Hrf^tilatory History, 27 111). Com. B J. 
4 (l<)7't) (hcrciriaftrV cital ;is now:in!)> 
^ mi Stat. 116 (l!)*J7). *■ 

*-^*Thc scarcity arj(\imriu'wai wxy vrak rvni in'j|942. At 10 kilocycle intorvaU 
the A^f sprc trinn between 540 and Ifi(H) kilinycles, thcie are 107 |>oteiitial chaPtioU 
for Ntations lo pi event interferciwe (roin stations that havr adjacent fretjiiencies, 
(the H:C re(|ujres ^ empty (hannrls ^MMween Maiionv I heiefoie. a market loiild have 
us iirany av 1,*7 dirteient stations on the current AM spectiinn. In l!)40. I'M stations 
were avsiKiiei! to 42- M) megacycles (I megacycle — 1.000 kilocycles). I hnefoie. 27 
stations were |>ov.>ihle on little o\er I megacych^aiul 8 inegai>cles ha<l heeii allocated 
in FM The higher fiequencv range pioduceil a shorter range for a signal for the 
s;iiiie |M>wer. l)ui it wouhi liavc been more than adecpiate for pioviding more than 
UK) sigiuU for each uihan area. Meanwhile, the .540 1600 kibnycles hand coiihl Ik^ 
used for higher |^H)wer transmitters to cover ^|ie ninU areas. In the M)30v WIAV- 
Oihciniiati used r)00,0*H) watts to cover most of the Midwest Init it was eventually 
forced to go hack to 50.000 watts, Uarnouw. Tin: Ciji orN Wra at 135 (1%8). In 1945 
KM was iMoved to ttS li)p kilinycles where there were 100 channels 200 kilocycles 
wide. Between AM atid* KM there is'no yj^dficaiu scarcity of broadcast radio fre- 
ipiencies today. * ' 

A similar pattern of artificial scardty exists for television channels. The VHK 
spectrum which permitted M channels ;illoweil for seven channels per market so long 
as our inarkt't was not tiH) close to another. In i;)52"when the UHK spectiiiin was 
allocated. st»venly new channels were cieaied. Wilji orte chatmel vacant between 
allinated channeiv there weie 45 j><)tential channels per inarkel. It would appear 
that it was the yi.C. rather than the spectrum, that cre;rfcd scarcity. 

/ 
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I.Khr Most of tho tm.c. a newspaper co..lcl overcome this bia, by show 
...K that the radio nation would he o,H«ratcd separately from the news- 
,p.f|)cr.^« 1 he rnoM significant diversity al^ior ,o the duopoly rules 
/ or< //,aoM Itnnulcn.nnfr Comf^nny,'^^ wl'ere a non - ne wspa tier ar>- 
pl.(an, was seleued over ;} loral newspajx-r applicant. It is no, a strouR 
op'mon. bu^ ,t sup,K„t,s the vah,e of new medium for. the dissemina' 
turn of news and.informatioil. Here we have a preview of a policy that 
«j^.nues to .his date. The FCC strongly encourages newspV^>er radio 
..t n comb.na.lons ro divorce .heir new.spapcr opera.ions from .heir 
ladio or IV o,HMa,ions. Implici. is" .he fac that additional viewpoints 
and>,,rogran.s a.e available at no additional cost. However, that h not 
true. In a small town a Omall radio s.a.ion may no, have .he resources 
(o produce any n^ws of i,^ own. If ,he radio station was o,x-rated in 
<on,b.n:,t.on with the local ,.ewspa,K>r. i, could u.se the newspa.)er', 
■e-sonrces to prtuluce a nni(p,e view,x>int. The con.bination would in- 
*m..se the Muent.ves for ,he newspafx-r to gather more news because 
• hey would have a larger maikei for their information. Otherwise the 
lad.o s,a,mn will prob;d,l> i-efxir, ,hc limi,ed information that' thc 
nr.wspa,K.r has collected and published by using that as ,ht. basis for its 
local newscasts. "Phe cp.autuy of radio news is reduced, and diversity is 
reduced rather than s.renglliened.'^T <^ 

Witfj the exception of ihv duopoly rule. ,hcrc were no new formal 
.rules on a local diversi^ un,il 1970. The VCC con,inued to treat the 
JK>.sse.ssion of n.edia ownership in the same market as a negative attri- 
bute ,„ .comparative hearu.gs.''- Starting in the HHOs. the imi>ortant 
comparative hearing shifted- from radio licenses ,o TV licenses. World 
V\ar II ended w.,h nine commercial I V s,a,ions licensed.'" This num- 
ber grew ,o 108 by HH«.- However, since ,he TV industry lost $15 mil- 
l-on , hat year, the value of a TV license was in dcjubt. At that point, 
the i.s.si„ng of new licenses was frozen for fot.r years. The freeze ended 
with the release of the Sixth Repor, and Order which was eflective on 

' ■ 2«5 FC C. 117 (19.18). ' • ■ 

Mtl^^rT; ""'^ Mn.i,, only .hrc-c .,f 

which lux 0 .cpor.cr, c.nl.McIc On- .Maticn. On the ...her Hi. rtporlcr, . civ on tithcr 
he Vn. M TjKC, or the pnl.h.shnl version, of .lu- ,w., loci ne^^'i » 'if e i.l ir c^^^ 
Ik- wo IcKal newspaper, weu- p.rnnue.l lo p„,ch:.sc- one of .1,,- 6 '^.a.ic.n, ho 

r;:^:?r;;";j - """-"^ '''-''^^ "'--"y ^^^^^^ 

-^^^Howaul, iupra noif 22, at '19 ' « 

»«/d. at 798a . . 



July I. 1952.'*' In thai year the TV industry made profils of $56 nnllion. 
A TV license hati obviously become a valuable co^ninodity. 

Confronte^d with numerouji applications for licenses, tjie FCC de- 

. velo|)ed some informal criteria which emphasized the factors -of the 
diversification of media ownership, local ownership in the ilaily o|>er- 
ation. and previous broadcasting ex|K*rience.^^ T'l^ese procetlures were 
rohitively in?llec(ive in increasing even nominal diversity of viewpoints 
and progTiinnning, FirM^^under the McFarland Act passed by Congress 
in 195^, transferees were consiilered as if they were the sole Mppli- 
caniH.^"' Therefore, an "attractive applicant*' could acquire a license in 

. a comparative hearin^j^f he then stlls the Ij^ce^nse to another party, tliat 
|)ai(y's rc(()rd or orlter holdings have to be very offensive before the 
FCXI will deny the tran?yfer.'^ Second, e?/cept in the case of AVHDH,'* 

" no incin))lx*nt commercial staiion'^with a record *'within the balance 

•t 

of average |)erformance"^^'' has ever had its license denied on renewal.*^ 
Therefore, an afrfHicaul with the preferreil credentials could ^ake 
piomises during a i()inp;ua(iv(; heating kn()wing -that the staitdard 
by which he will h.ive (o live is going to he fairly low.*"*^ 

The bias against newspajxrrs in the name of diversity was challenged 
in <he courts by Mi (^iat( hy Broadcasting Company.-'*'' In an initiajl lieat- 



3iRqH>rl and Order. 41 F C C H8 (1952). 
J»2|rion. h\C C. Cvttrna for txHiltuittni^ Qotttprting Applimtitx, 4S Minn. L. Re/ 
479(I9.W). ^ 

mi u.s.<:. § 510(h) (1970). 

34A><r Walking. Dtvrrsity Oivn^rship in^ Hwadcasting: Affirtnativr Policy in 
of an Author^ *ll IK Fi-A. L Rrv. 502. m>U' 119 (1975) for a discussion of wiyiiu is 
l>r(|bably a coiinnon niniaiiixn. 

An example of the inripiilahle result of lliis statutory approach is fol^ntl in 
Ala«Ulin Ra«lio A: Television. 10 T R: F RADIO REG 77.1, (l954).*Aftei ;\ Wng \nul 
tloM* •oinparailve proceetlinR between Aladdin. Inc. 4nd iJenver Television, n Den- 
ver I'V license was uwardctl to Aladdin on the basis of its broadcast rAperience 
(it t>wned ANf and FM stations in Denver) and local ownership (.58% nf Ahulilin 
was locally owne<l. compretl to Denver's 5l%).^The FCCdid not ibink^f relevant 
that Aladdin not only owned hn>adi'asf'^tiohi in Denver, btit also a/niunbcr of 
ofher Colorailo stations (Aladilin' Radio k ')*H«x.i^ion. Inc., 9 P 'lie F Rinio Rig. 1, 
4^19^. Barelv four months after it ha(f been 'awardrU the license. AlaJdin applietl 
to transfer its license to I'ime. Inc. AlUiongh Denver intervt^icd. niitler ibc pro- 
viii\>ns of the 1952 amendment it conld not l>e compare<l. favorably A>r oiherwi»e» 
with Time. Inc. Since the Commission fonnd no evidence of frand iiv (he previous 
prcHoedtng, it awartletl the license to Time. Inc. finding tliat it woiild itot render 
tervice inferior to that of Aladdin. 10 V fc F Radio Rig. at ITZ^l^. 
•SftAnil even tn^^that case, there were s(mie inpropr|etit*s (hiring tne applicatioii* 
p^rtHcss and VVHDM never had clear rights to the license. WHDH, life-.. Iti F.C.C.?d 
1 (l%9): Great«jM Boston Television Corp. v. F.C.g., ii F.2d. H4I (D.f\ Cir, 1970). 
at 10-11. • ' I 

STRonewal is recpiived every three years. 47 C F.R. $ 70.630 (1977) 
SHI hh policy was establisiied in Hearst Radio, Inc.. 15 F.C.C. IM<> (I95J). 
MMcdatchy Broadcasting Company, 19 F.C.C. 545 (1954). ^ 
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inR oil ihe li(cmc of a TV siaiion in Saui :uncnto, (California, the VCC:% 
ex;unlner (ouiul MtClatdiy to fx* 5U{K»rior <n all ies|H:cts cx<^|^diver- 
sity o( ownership,. aiul awarded the license to McChuihy. 1 Ik^X: re 
versed that decision and MiClatchy ap|)ealed to the U.S. Court of 
ApiK als;^« which upheld the )riKlu of the FCC to establish its own 
eritoria for awarilinfj licenses in comparative hearings.^^ 

VinaUy, in I9(i2, the Commission adopted a rule th.it a parly who 
holds a license for les.s than three years is subject to an autohiaiic hear- 
ing*^ T his did not stop iransfers. it just slowed them >lown. Because- 
the. FCC did not accept the economiV leality, they were cHHiively giv- 
ing away a very valuable asset. Meanwhile, their local diversity |H)licies 
were being circumvented in the market place. The parlies that end up 
with the licenses tend to be. the ones that can oj)erate the st^tions most 
profitably. '! here are very few areas where there is a televisioir mo- 
no|H)ly, Profitability in markets whene viewers have options represents 
the ability of the management to effuiently generate large audiences by 
giving these viewers the programming that they prefer. In short, the 
KCC's initial allocation of liienses has been iiiefficjent. but it would be 
more iufi^ficient if it liad been any more effective. 

With subtle pressure from Congress and tlie Depariineiit of Justice, 
the FCC in f%8 started to 0^5>nslder making stricter rules for local 
diversity.^» By a unanimous decision the commission pro|x>sed t6 
pros|H^ctivel> limit broatlcast licenses to one full time station of any 
type in eat h market.*^ The announced purpose of this pro|x>sed amend- 
ment was to promote diversity in the viewjjoinls expressed over the air 
in individual localities. In 1970 d>e FCC adopted rules which expanded 
tht: concept of the duopoly rule by extending the prohibition of own- 
ership of two stations to all three areas, (AM. FM and TV) in the same 
market/*^ I he prohibition was pro1^pc*ctive. 



<«»Mc(:iairhy Broailcasliiig Company v. FCC. 259 F.2A (D.C. Oft. V}:S): 

I hr winniiiK applicant for Channel I cn was Sacrainculo Tclccaslcrs. Int. Iri^ 
thcii applicaiton for llio channel in I9r)4. Satiamenlo 1 clccaslcrs gave S715.00() ai 
iheii cost of conMruciion. 19 FCC. 543. 548 (1954). In 1958. ihcy sold the channel li- 
cense for $4?/> intlltoii. In I9<H. MtClaichy Ixnight KOVR. Cftann^LI. Stockton Sac- 
raiiionlo. CA for $7.8 million. 'X\\\% example raises serious questions about the FCC'i* 
liceiwe issuing procedures. Fhe winning applkanl made a nice prolic. while ihe un- 
successful Mpplioant still accomplislies his initial goal.'jUM at a much higher cost. 
Society would have been better off if there had been an auction in che hrsl plac«. 
Ihen ibe Value of ibc scarce television license would have gone Co stKicly ralher 
than to (he success f^^ npplicanl. \ 

«Rrporrand Order. VI F.C C. 689 

^^Iloward. supra note 22. a( 56. 

«35 Ketl. Reg.*55ir) (1968). 

«rinil Report and Order. 22 F.C.6.2d 506 (1970), 
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This order was cv niiially aineiuiecl t6 [K'nuii AM FM combinations 
.generally and AN! UHF 'I V combinations on a oase-by-casr basis.^* 
This hearing jnocess ( iiliuin.iteA in tlic vSccond Rc()ort^^ which added. 
local daily newspa|xMs to the one To a -market prohibitions presented in 
the rirxt Reixwi. 1 he Sinoiul Report was challenged by the National 
Citizens Committee loi Broadcasting, the Justice Department, and vari- 
ous media inteiesib.^" 1 he National Citizens Committee for Broadcast- 
ing felt lliat the rc:C ilecision did not go far enough, while the Ameri- 
can New.spaper Publishers A^^sociation felt that it went too far. Ihe 
Court of A|)[Kals remanded the case, because the grandfathering of 
existing combinations was viewed as being arbitrary. The case was a|>- 
|)ealed to)ilie .Supreiiie Court which upheld the Second Re|K>rt.^** ^ 

\ ' THE SFCOND REPORT 

vSince viewpt)ints and prograuuning are economic goods, the Second 
Re|H)rt's rules will Ik* counterproductive in creating true diversity. Be- 
cause the FCC as4imes that view|x)ints and progiams are free goods, 
they make the .stateihent that "the thrust of recent rule changes in the 
area of multiple ownership as well as the underlying principles go in 
the direction of increasing diversity."^** 

The flaw in their thinking is elementary. Newspaj^er owneVvship is 
analyzed in two contexts: first, economic consequences^* and, second, 
diversity 4>f program and Service vic;w[x)ini^.'*2 l^he economic consc- 
quemes deal oid> with aiuitrust problenu. Diversity is viewed as not 
l)emg an economic problem. It is implied thai no costs are involved in 
the production of diversity, in the course of the Commission's discus- 
sions, three arguments are mentioneifas to why newspapers do not 
^make such bad owners oT TV stations: professionalism, separate man- 
. agement due to the different technologies, and the existing variety pf 
masis meili;^ sources. No mention i^s made of the fact that well-run TV . 
stations are profitable. \ new^tpaper and a TV station |)t)sscss an impor- 
taiU complementary relationslup, especially in tl\<) production of local 
news and public affairs. In fact, while being so concerned about view- . 



<«Monuujimlnin Opinion and Order, 28 F.C.C.2d 662 (1971). 
^^!>0 K.C.C.2d 104(5 (1975). 

^BNationa! Citiicns Comiidttec for Broadcasting v. FCQ 555 F.2d 938 (D.C. CiV 
1977). * • '4 

4WFC:c: V. National C:ilinMW Commiuct^ for HroadtastinK. U S. ! 98 S. Ct. 2096 

(1978).' 

805icoNn RrroHT. .\upra note 2, at 1075. 4 ) » 

fti/d. at 1056/ ^ ' 

M/rf. al 1059. 
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fX)ints ami programming, chc' ComniisMon never focuses on the pro- 
» grannuingMhe owners can signihrancly lonuol. In 1974, 88% of the 
television 5i;uioii% the Ignited States were network affiliated.'^'' Al- 
though the stations have the right to reject network {nograms,*^* few 
^ siaiions exercise that right because viewers tend to prefer network 
programming. Thciefore. in a vast majority of TV stations the" owner- 
' ship only lontioJs loc al news atui public affairs. I he tac t that news 
piifK^rs and TV stations, as well as other local combinatiotis. jx)ssess 
iompleninitary lolaiionsliips is not with resjHHt to a sniairpari of their 
progvannning. but rather with res|xct to the only major prof^iarimiing 
over whirli^the ownership has any significant control. . 

l-.ven withom the l airness Dcm trinV^^'^ and renewal hearings every 
. ihree \ears.^" ihv profit motive wonlcMimit the temptation for biased 
nrws reporting. Middle of the road newscasts appeal to Uie kirgcst. and 
therefore the most profitable, audience." Biased news can only be 
pic-sented at a substantial t*)si To the owner. A reading of the FCC 



'ViK.Ci.C. Ann Rnv 41 (l<)V^). 
0^47 CF.R {5 IMm (V) (1977). " ' 

^^\^ vx:x: i2u\ (i!Mm. ^ - • ' 

•'^«47 i\Y R ^ 7(i.rKlO (1977). , 

i^^A i>pUal rxaiiipic is in Noi i . pri K. and McCowan. supm lunv 1, at 50. 

t\ M»oci> wu)i 1M) propic coHMSts of foiii Kiv>iip5. thm- of wliidi pirfn spnialty 
irlcviMon pioKr.iiiiiiung. t>ui maiiv of whom will watrli mass aii<liriu programs if 
Ihni ptrf^iml pioKi.inM aic not oflruil. Tlu- \Mv Ih-Iow illustiuiis \\\^^ MtuiHioii, 

NC MHKR OK ViKWKRS \Va rCMIINC PAR r!C:UI.AH 

Pr(k;ram in (;ivt.N I IMF. Srcrr 
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All 101 inrmlHTsof C-ioup 1. for rxaniplc. would wat<ii .Specialty A piograinininK »f 
It ^MC\v oflruil. Howevfi. if maw auilitncc pVogramniinK is oflricd in placr of .Spo- 
riahy A pioKranihuuj^, 60 will still wauh (di vision; I hnofoio. If tlK•u^ is only oiu- 
station, it would Inaxi^ni/r its aniiiontr hy prosoiuing mass audience pio^iamnnng . 
whiili auiacls :i30 \irwcis. A stionil station would niaxinu'/e its audience hy dupli- 
catiuK Uir t\pes of pioKiauis ollnrd l»v the hrst .station and. in piiiuiplr. it would 
attiatt 16^^ \irwriv the s;inie types of proRiauis would Iw shown by a third station 
which would attract 110 viewers, wliich is still hetteje. than the best specialty aUerna- 
tive. wliich Is 101 virwcrs. Only with the arri\al of a foiiith .Malion will there he an 
uucuti\c foi s|H-cialty proKi anuniuK. That station would face^the alternative of 82.5 
virwers hy dupliiating the exislittg pioKrainming.Md^iis 101 viewers hy produiing 
Specialtv A 1 lurefore. it ^ould cluH>se to bioadcusl specialty piogranuiunR \l 
thouKh ptoKiamming is presenial generally in this exanipU-. the siune analysis would 
l>c appiopriate foi iniiidle of the loail \ersus biased newscasts. 
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Secoiul Ro|x>ic leaves one wirli the imprecision that newspapers and 
television stations aie cliari ties rather rhan businesses. 

When C(onoinies of stale are ilis( iissod,**" the argiim(jnt is rejected 
because of a lack of empirical evidttiue. The theoretical presence of 
etonoinies of scale is so obvious as to be almost undebatable. The only 
lelevant quescion is, 'How much?" Later when studies are ciled, the 
wrong questions are askeif. The Commission's own study is pyrsentcdin 
Ap|KMKlix (.: of the S<'cond Re|x)rc.»" A re^>ression study is presented in 
which minutes of program late^ories. broadcast is the dejXMKlent vari- 
able. The newspa|K'r owned stations in 1973 fared moderately well, pre- 
senting 6 |K>^cent more local news. 9 |)errent more local non-entertain- 
ment, and r2 j)eicem ujore total local proj^rainining, including enter- 
tainment, than otiier TV stalrons, l^he differences are statistically sig- 
^nificant. but the Clommission still proceeded to adopt the Second 
Re|)brt. 

In fact, we would e\|>ect the (bmplementary rejationship to be re - 
Hected in better local news programming, not necessarily longer pro- 
grams. In no ( ase does the Commission consider studies showing the re- 
lationship between the ownership patterns ancf the jxipularity of their 
local news olferings. A recent study**" demonstrates that the Nielsen 
ratings of tlie lo^al news produced by group and newspaper-owned sta- 
tions are significantly greater than the other stations. A reduction in 
the number of local media (o'mbinations would reduce social welfare 
because their (oniplementary relationship W)uld be destroyed. The 
viewers prefer a few goml view|x)inis backed up substantial re- 
sources rather than a multitude of mediocre ones .backed up by 
limited resources. With only limited resources, 'Voices" become echoes 
rather than truly tinique viewpoints. 

THE SEVF.N SEVEN SEVEN RULE 

The PCX', has attempted to increase the national diversity in tele- 
vision viewjK)ints and programming by limiting the number of stations 
that one party can license to seven of which only five can be VHF. Re- 
strictions on the luimber of TV licenses controlled by one party were 
initiated in 1940 when the ntaximum numt)er of experimental TV sta- 
yricms was <et at thiee in Rule 4.77. which is now section 73.636.^" That 

i^hShoiuI Report, supra note '2. at 1005. ^ > • 

«o Park man, Tho Klhtts of To vision Station Ownership on the Popularity of 
I^ocal Television News, (1978) (nnpiihllshe^l ninnnscripl). 
«M7 C.F.R. § 76.636 (1977), 

t u * 



vf/. r '° > " AH>hese's,:uiom were nn the 

\ HI- bami l.aansc it w;i.s the o.ily one :.v:.il:>l,Ie at that time. ^ 

The isMR- „f the maximum number of he enses owned by'one pahy 
was addressed again when the UHF channels wert» established in !95'> 
As w*th local diversity, the Commission expressed its opinion that na- 
tional diversity-was in the sotietys best interest. "It is our view that 
the operation of broadcast stations by a large number of diversified 
luensecs will better serve the public interest than the o,>erat.on of 
broadcast stations by small and limited groups of licensees. '"^ 

With the availability of the sevent^HF channels, the tx)ta| num- 
her ol television channels was increaWd. substantially. However the 
C<m.«„sMon did no, modify the exis'ting r.'ile that each party could own 
«.<) inoie than hve licenses. In 1954 it adopted rules that amended the 
e.irlie, rules to permit the ownei^hip of seven licenses so long as only 
ive were VHF.«' A, this ,x,int. the Seven-Seven-.Vven Rule was estab 
hshed in a form which still exists today. Jiy permitting group owners 
to expand by .a«,u,ring two UHF licenses, the FCC ho|)ed- to aid that 
new .service.*"* 

just a# the local diversity rules reduce true local diversity because 
the K:c: Ignores the complementary relationships that exist within local 
combinations, the national diversity rules reduce true national diversity 
because the FCC: ignores the ec'ononVc •structure of the national pro- 
duction of view,x)ints and piogiams. With the exception of local news 
i<i<d pubJic affairs, the number of different viewpoints and programs 
that exists on Am>-rican television is a function of, the networks rather 
than the ownership of the individual stations. 

The FCC does not have direct control over the networks In the 
middle of the 1950s, the FCX: made an investigation of the Itetworks 
called the Broadcast Network \Study.«« One of its recommendations 
called for the C:ommunications Act of 19M«^ to be amended to give the 
l'C:c: regul.itory power over the networks.'" This recommendatioftnvas 
never enacted. k 

«2<J Kf(l. Rc,j. 5.H?'(I5)-H). I ., ~ 

«!«Rcp»rt and Orilcr, 18 K.C.C. 288 (lO.I.I). 
«*Rcp«rt and Ordri. 43 V.C. C. 2707 (1051). 

««Thc major Kron,,, however have not been aun.cicd by thi.. Mtorn.nivc. Ali»K>i.Kh 
Uu- networ^, have owned UHF .Mation, fi. ihe pa*,, NBC, CBS and AHC do not now 
own any Vtit nccnxcs. ' 

j^T'^ ^ - ^"^7.'"" Broadcast, Nc. Re..ort or the NrTw«K Srvor Staff to the 
Network Study Committfe (J958). ^7 
«748 Siai. \0M {mi). , ■ 

««In July.l!)78. when the FCC wanted lo penalize the CBS TelcviMon Network for 
a mijIeadniK ^c,xnx% pronuuion. its only mechi,ni«n was ,hrough a decision ,o re- 
mu, ihe renewal of Ihe next CBS owned sia,ion thai come, up for a renewal ,o a * 
leM ,han normail pernxl. Wall Sireei journal, July 19, 1978. at 12. 



Indirectly, througli hs national iliVersity rules, tlie FCC has had a 
significant indueiue on the network structurcj in this country. The pro- 
(hution of a television program basically represents a fixed cost no 
niattei how many jKople see it. The largc'r the audii*nce that view§ :r 
program, the siiudler ihe cost [Xt viewer. Therefore, ati exhibitor wlio 
can piovide a large audience lan charge' advertisers a smaller fee per 
viewer and still cover his co^ts for%i giyen prof^ram. By negotiating with 
a guaranteed market, tlu- f\etwi)rks can pri)yiile a produ<er with a 
larger piodt for a given program than is available t,o IiimiiOm nega- 
tiating^with .separate stations in the iiulividnal markets. Therefore, the 
tieivvurks, ratlkr than the individual* o>vncrs, dominate programming. 

Because of varied tastes, there is rwm iiv the Vniteil St;ites for^more 
than one ne(work. 1 he three that currently exist is an arbitrai'y num- 
ber. All three of the (urrent television networks had been established 
by 1927 as radio networks.*'** Even in the radio era. the FCC had a 
te^iilency to |)i(k noii group applic ants in comparative heafings.^^ Al- 
though they did not have any rules on AM radio ownership untiT l^)53, 
the FC'C beiaine more resisianr as iiic number of licenses held by an 
applicant iiureased. Prior to the ,193^ rules, the precedent for the 
maximum of .seven radio licenses had been established by the KQW 
case^' in whit h C'US was denied a transfer oi a radio Ijicense that would 
have been its eighth. * • ' ' 

If a network exjsts in either radio or TV, a Hew network has signifi 
cant entry problems, f he remaining independcr)t' stations ar^- surviv- 
ing by providing their own programming of reruns, syndicated pro- 
grams arul movies. I he iydejK ndeiit stations are unwilling to commit 
themselves to the newcolner until t^iey have some evidence that he is 
going to survive. One method of j(>roviding evidence of the ability to 
survive is to present a .schedule of programs. However, if the new net- 
work controls oidy a few stations its revenues will be so limited rela- 
tive to its costs that it will go bankrujit before it can collect enough 
aHiliates to reduce its cost per viewer ia a competitive level. Because 
potential ne\^/^ networks were limited to the ownership' oC seven sta- 
tions, the risks of starting a new network in radio %vere so great* that 
only Mutual inade the attempt on a national basis, rfnd it was not par^ 
ticularly successful. 

With the advent of the television era, the NBC, CBS, aild ABC 
radio affiliations gave these radio networks a headstart on establishing 

I ■ ' ' ' . 

mu thai year NBC hatl ihc Red and Blue Noiworks aiii! CBS had just Martcd. 

The Blue Network was in lo crcaie ABC. 

70BARNOUW. supra note 24. al 221. 

nsherwowl B Bvunion, IPF.C.C. 407 (1946). 



'202 



• . television ntftworlcs. In I*>5() the NBC. and. ABC owned vTV^sta- 
t»«m covered 2.1 percent, 20 pcfteifi and 19 percent of the IJ.s! popu- 
lation. tCi|>eciively/» For another network to be visible, it had lo have, 
.i» ^iK^rantecd atKlieiUe at least lf);U bij^. if not, trigger, f heonly attempt 

- to compete was made by the r)umont TeleviMon NctWft^t which at one 
point owiWd part vf. ;tlt of five <jtations.^» HoWevir, it was iio( aJ?je to' 
get fts prpgiains to a large enough audience to comjxjte witK existing 
netivorks, In 1953. whttn the FCCMUbcatcd four pr more stations to 
only of the top twenty-five in;i»kets. Pumoiu's fate was walM' and 
they went out of busine;»s in 19557i At the prcse4U tiAie. the possi- 
, bdity for. an additiojial neiiwork juid substantial increase ni vicw{xjirits' 
and programs in tlu? United States i-i effectively pr^hihitcd by the 
seveii seven -swen rule-and the aUpcation systcnx.of 'fhe FCC, If a ,>t)- 
a-ntial mstwork coukt hold mor^ tlian sevejx licenses, it might'bfc viable, 
lo attempt network programming wUU only seven guaranteed outktt 
wo^Ocl be hnartiial suicide. In adcHtion. the VHF TV spectrum of. 12 
t.liauncis ^K-rnuts a inaxinunn of seven st;^ti6n$ in a mqrket, while the 
IJHF s,>C'(trum <rf 70 channels would .permit anotJ>cr .3^ if there were 
one blank chahnel . U'twetn each license. If thc K^C made a moi-e 
realistic outlet allo<ation of chanficls.^' it couUrsubstamially increase 
the num^K-'r of mar-kets with ihbic thai^ three chaiincl.s.7^ . . 

• An additiona.r'reason .for the FCC to encourage group ownerji.hip ii^ 
based on the legal >truNure of group owuership A group is morb likely 
to-^H- a corijoration than ii" single,- license o^^1lci . A corporation is fes? 
hkely to have incentives for biased pro^ainming. ^ privately owneji 
station miiy be willing to sacrifice profitk by presenting biased htws 
l,h;it attrai ts less than the aptinumi "number of Viewers. MeainvHilc. the 
.<haieh6lders,of a cp*{xiration arc only interest in the income that " 
theu- shares will produce'. 1 hey.will exe/t pressiire on the group's, man- 
agenjent \o proilutr prograuuuing that- maximizes profits. For neWs as 
well^as other types of progran,ming. the profit maxinxi^tng mix takes a 
middle of.tiie-ro..d position. Although ftiany commentators are unhappy 

(1957).'"''"* "'^ Utvs.p Law V CoNTt.M.^ Prob. 581 ' 

" yaOochcrt", Rnea„d fhU of »V Dumdht Netimrk. AM^^»Ki^N BROAii^.AsTi nc 1<M. 
(Lichy »iitl 7oppifiij, mry). - .. n-^oAWAsTi.NC. 1,11- 

■»■*/<<• at 192. ~ • •■ ' ' 

Jr^l^V^^"'' "ilocanon Of VH^ chaniicli i, nnrcili.tic. For cxample^Albnqucr- 
Ncx'co.Jk eightieth biggc.,t tclcvi<Oon .narktt in tlmcou.ury. was alJat/d 
thMc coninU'rcial- VFH channrls. .Sa.Ua Fc. New Mexico, with a ^rixnt poiivSoS 
«r CM than 7.V.)0() and c.>vcml by the Grade A signal 6f ,hc Albt J^iu'^^Siln. 
rt^. , . ""*»"'"ciaUhanndV wLcVof the three Santa Fc vS 

channels are currAidy on the air. - 

T«NoLL, PecK. and McOoiyAN. sti^ra iiotc 7,'»t 99-108,. . ( 
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SfShh' this situj|jii<>ii >y.it1[i rcgiird lo fnicrtaiiijncnt. it is^i pro|cct'i6n in 
ihc area Qif^ news. . ! ' / 

f '^ CONCLUSION^ 

S(>deiy bcncftis froii? vaViety'opvirwpoint?^ and programs on tele- 
"vision. However, the value of addiiionul viewjx>ini5 and programs de- 
clint^s \v|Hle4ht."5r i'Osts incrc;1^t^A^ some fjiiite number, ihc incremental 
costs ofvAiiditibnal viewpoints and programs exceed the incremental 
l^^nefifj.'Because ihe FCC'has l>een reluctant to take a realistic look at 
the econoour. structure of te!eyisioh:industry. it has generally ended 
Nip^witb ruleis that generate less true diveri^ity than if the rulc^ did not 
e^iist at all, LocaUjf;,hy Ihnittng future <:dmbinatix>ns while discourage 
ing ekiving.VQuibinations. they, rtjdufe the, nimiber of tVuly cjilferent 
, vof m , iti ! Iwrt newji/ the ' biil^'^ popular pf'ofttams cgntrolled by the 
' 4)^T)et!^ Nationally, by im|>cx<ing lii^its on the number of statio.ns that 
can be rontrolkd by pne party and by incff^^iiently allocaiityjj th^'^exist- 
h)g d^JtrtHeR ;they reduce the possibility of another 'netAvork being 
<tre»leii'More'networ]k5^\y<)tdd create jidditional diversity iri prqjp^am- 
ming. an area oV^^ which individual. owners have ve^^y little cf/ntrol. 
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IVterdtity afid Broadcastirtg: ¥CC 
CoiH^l of 'indecent'' Material 
Follpmng Pat//ica^ : 



InTR()I)1)( I ION 

■4)- ' 



In a fiv^Mo-four t^lccision on July 3. I<^78. the f>fipreme 
C\Hirt upheld the Federal Communications Commission*- 
(KCC y censure pl a radio station for the luientional and rtepeti 
tive daytime broadcast of seven ;'l "ihhy Words." The C ourt in 

jlj^Md lor the first time'thal the I CC^ can regulate a radio broaJ- 
Casl that is indeceni. although not constitutionally obscene,, 
> However, the C ourt providt-d no guidance on what material 
will be considered to be ""indecent, ' and c?:pressiy refused to 
review the definitkni of indecency which the FCC had promul- 
gated in its original order. 

The decision was a departure from past Supreme Court 
opinions which had held that, becaujje of first amendment coa- 
siderations, speech in other non-broadcast contexts must be 
ob((cene in order to be banned. These prior decisions had con- 
centrated on distinguishing obscenity from sexually oriented 
but constitutionally t)rotected materials. They had. developed a' 

* fairly restricUve test which had to be satisfied before the words |. 

- could be declared obscene, and thus out.side the protection of ' 
the ^rst amendment and censurable. 

While the obscenity standarjJs thus enunciated did not 
solve all the problems associated with government censorship 
of morally objectionable material, they at least provided a con- 
stitutional framework for decision-making, aiid served to give 
speakers, publishers, moviemakers and others "fair notice" of 
what material would be.ebnsidered "obscene.'* With Pacijica, 
ho^yever, the Supreme Court has created a new class of censur- 

— . ' . -■ "r 

Federal CoQflauntcnttonii Law Journal, rol, 81, No. 1, winter 1978: 
14^-1 7.<). Reprtntetl with pormlMjIhi of the Federal Communications Law Journal, UCLA 
- School of ■40B HllirartI Atc." AiircIch, On. OOOS'i. Co)jvrtRht 1978. 



' I. FCC V. Pacilici Found»lion. 9K S. Cl. .1026 (1978) (hcreinaner tiled as 
Paciticl-US| 
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able maierial 'indccem" broadcasts but has giveif no indi- 
caticniof what standards are appropriate to judge, such 
material. The Court has left to the FCC the task of dct^ermin- 
ing which material is sui^ble (or broadcast and which is not. 
The Commission, however, has indicated that it will not estab- 
lish standards, but will instead decide .each ca.se on an (ui\hoc 

Basis. • 

■f 

The chilling eflecCon broadcasters caused by this lack of 
standards is predictable. Lrcensees who must petition the 
Commission every three years for renewal of their commer- 
cially valuable licenses will be reluctant to jeopardize that eco- 
nomic advantage through broadcast of marginal material 
which may ex post facto be determined by that same body to 
be unsuitable for the public iUrwaves. The lack of standards 
could thus become an etVective Commissiam lever over the 
policies and operations of broadcast lUiln^gement to deter 
presentation of controversial albeit constitutionally pro- 
tected material. . 

This Comment will analy/.C the C onn's Pacifica decision 
in light of the FCC's original qrder and the Court of Appeals 
opinion in an effort to define the sq>pe of censorship permitted 
• by the Supreme Court. Additionally, standards applied to mor- 
ally objectionable material in other contexts Wtil be examined 
to determine if they are applicable to indecent broadcasts. Fi- 
nally, having concluded that few meaningful standards remain 
relevant to this new class of censurable material,' the Comment 
will propose that standards be established through the FCC's 
rulemaking process tQ pjrovide broadcasters a measure of cer- 
tainty as to what material is suitable for airing. 

I. The History OF /'-vr /z/cw 

-■^ 

This section will examine the' factual setting of Pacifica, 
and outline the d<!cisions of the FCC, the Court of Appeal^ for 
the District of Columbia, and the Supreme Court. 

A. The Factual Setting of the Case 

An understanding of .-^^^ circumstances of the Pacifica 
brondcast is important to tli understanding of the decision, 
since the Court cihphasized that ihe holding is confined to the 
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monologue "as bioadcisi " At i^i) oWock in ihc altcrrioan. 
WBAI; a noncommercial laJio slation. Hioadcast. as.pait o( a 
general discussion contenipv>rary society's attitudes toward 
language, a satirical monologue by comedian George C arlin 
entitled "Filthy Words '* Immediately prior to the broadca.st 
of Che monologue, listeners were advised that it included stnsic 
live language which might be rc^irded as otVensive to^sonie; 
Chose who might be ortended were advised to change the sta- 
tion and return to WBAI in fifteen minutes. In thv recording 
C'^rlin named and discussed seven "Words you couldn't say on 
chc public airwaves, the ones you definitely wouldn't say» 
ever.'"' hollowing a complaint' by a single listener," the FCC 
issued a declaratory order granting the complaint.' 

The Commission held that use of these words, while chil- 
dren are likely to be in the radio or television audience, is "in- 
decent" regardless of context, and thus cen.surable. While not 
impt)sing a penalty from its arsenal of sanctions," the ICC 
stated that the order would be "associated with the station's 
license file." to be reconsidered should any subsequent com- 
plaints be received. 

In Its memorandum opinion, the FCC sought to clarify 
the standards it would uiie in judging "the increasing number 
of compLnnts" it had received regarding "indecent" material 

: /J .u V)V^ . ~" ' 

1 •xit'Dij^e C arlin. OccXtp.iium fiHilc." link l);»vid Records. rceonUil live at 
, ihc ( lule St.»r I hcaier. San Carlos. Calilornia. I he scgmeni ol ilie retoni hroad- 
i.iM was Cut > ol Side 2. lilled - f ilihy Words" \slin.h lan I! inimiieN aiul 45 
Nei-oiids ^ 

4 The words used by ( arlin are •shii. piss, luck. cum. cnt.ksm,kcr! 
iiuxherliuker and (it.s ' ,\ transcript of the monologue is appended io the •Coiirt'.s 
decision Pacilica-lJ S . mpru note 1. at M)4l 

5 U is the CommiSMon s practice to forward all listener complaint.'* to .station 
nianajtepR'ni wilh a request for its comments I he management is informed that the 
complaint and the station s respomie will become part of the hcensce's rertcwal file 
.Sec Note. /lt'iiu/u(mi( broadcast Ohsceniiy. 61 Va L. Rl v 579. 6<)6 (1975) 

\ The complainant was a nii^n who had" heard the broadcast while driving 
wuh his young S4>n In re ( itizen's Complaint Against Pacifica Foundation Slation 
WBAI (I M) New, York. N Y.. Memorandum Opinion and Order. 56 I .C.C. 2d 94 
9S. 12 R R, 2d 1531. 1332 (1975) (hereinaner ciied as Pacifica-F-CC) 

S The l-CC may: first, rev^tc a .station license^ 47 U S C § 312(a)(6) (1970); 
second. iv»ue a cea.se «nd desist order. /</. § 312(b)(2); third, impose up to a $I.(H)() 
line for broadcast of obscene, indecent or profane material, td § 503(b)( l)(t:); 
fourth, deny license renewal, id at § 307; or fiflh, grant a .shon-term renewal, id 

9 Pacifica- l-CC. suftra note 6. .a( 99. 32 R,R 2d at 133?! 

I 
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on the airyavcN*** sitating th^it: 

the concept ctl *^mdecent*\i.s imimately connected with cxposAirc of 
children lo language thai descrilKs, in lcrn>s patcntLy^i^lcnsivc as 
^ measured by contemporary vommunity standards lorThc broad- 
cavSl medium, sexual or jcxcrt*^ry itctivitics and organs, al limes of • . 
the day when there is a r^asoniiblc risk that chAircn may he in the 
audience ' * . 

. The. Com mission distinguished "indecent" language from con- 
, stitutionally unprotected ^obscpc ' language in that the for- 
mcr: I) lacks the element of appeAl to the prurient intei;est, and 
2) cannot be rtnlecmed by a claim that it has literary, artistic, 
political or scientific' valu^ whch children arc in the audience.'^ 
The, Commissioa noted tliat when children were not in the au- 
dience it would consider a licensee's claim that the proscribed 
material had redeem(og social value, but emphasized thiit the 
broadcaster would still be recjuired to make "substantial and 
solid efforts"'^ to warn unconsenting adults. In stating that it 
wlks not establishing a(i outright ban on this objectionable ma- 
terial, the FCC analogized its. action to public nuisance law, 
which generally speaks of channeling certain behavior, rather 
than prohibiting it altogether. 

To support thfci more restrictive regulation of material dis- 
seniiiiated over raJio and television, the Commission asserted 
that the broadcast mediun) has special qualities which distin- 
guish it from the other modes of communication: 

Broadcasting requires special treatment bci;uusc of lour important 
considerations: (I) children have access to radios and in many, 
cases are unsupervised by parents; (2) radio receivers are in the, 
home, a ptace where people's privacy interest Is entitJcd to extra 
deference; (3) unconsen^ng^dults may tunc in a station without 
any warning that offensive language is being or will be broadcast; 
and (4) there is a scarcity of spectrum space, the use of which the 
government must therefore license in the public inlerest.'"^ 

The Commission issued a second Memorandum Opinion 



10. Id at 32R.R 2d at 1331. 

11. at 98, 32 R.R 2d at 1336. 

12. ^ A/ The current constitutional standard forjudging language "obscene/' and 
as such unprotected by fint amendinent guarantees of free speech, is set out in 
Miller v. Cal, 413 U S 15 (1973) The Miller standard is discussed at text accompa- 
(lyint note M) infra, 

13. Paciftca-FC C supra note 6, at KXK 32 R.R. 2d, at 1338 

14. U at 98, 32 R.R Jd at 1336. 
\^., U at 97, 32 R.R.2dat 1335. 



at{ti Order''' in ihc WBAI case over a ye^r la(cr. staling thiH^i*- 
rtever intended to place an absolute bait on the broadcast of 
iiH^'cent language, but sought only lo channel it to times of the 
day when children \vould leiist.likely be expnised to "it." At- 
tempting to narrow the scope of its original Order, \he t'om- 
nussion ruJed that indecent language could b|c used iif^a news 
or public affairs proj^am or otherwise ij aired 'at a time when 
chddren were less likejy to be in thfe audience, provuled there 
was adequate warning and provided the program haf redeem- 
ing s<.Kial value.'" 

B. Court of Appeals Review 

In reversing the FCC's original Order, the Circuit Court 
of Appeals for the District oY Columbia found the Commission 
had violated its duty to avoid censorship of Ijroadcast commu- 
nication. Additionally, the court determined that, even assum- 
ing arguendo that the Commission may rcgulalc non-obscene 
speech, the Order was overbroad and vague nphc following 
respects: every us« of the seven words cannot be uccmed offen- 
sive even as to minors; the Order failed to define "children"; 
the radio audience is not so capUve that the set cannot be 
furned off; and in preventing distribution to children, the 
Order effectively denied consenting adults access as well.'** 

The opinion of the court was delivered by Circuit Judge 
Tamm and joined in by Chief Judge Bazelon. A separate con- 

16 In re "Pcution for Clarification or Reconsideration" of a Citizen's Com- 
phtint against Pacifica Foundation, Siation WBAI (F M). New\ork, N Y.. Memo- 
randum Opinion and Order. F.C C\2d 892. 36 R R.2d I0<)« (197ft) (hereinarter 
RTNDA Petition). The Order was in response to a petition by the Radio Television 
News Directors Association (RTNDA) for "clariHcation or reconsideration" of the 
Pacifica order In its petition, RTNDA sought a ruling to the eflect that the Com- 
misNion "dv>es not intend to apply us definition Qf indecent language \o as to pvo- 
hibit the broadcasting of indecent words which might otherwise be reported as part 
of a K)na fide news or public atTairs program." Id at 892 While the Commission 
observed in a fwtnote that it would be ffteqoiuble to hold a licensee responsible for 
indecent language broadcast Hvt where no opportunity existed for editing, it refused 
to categorically rule that Uve broadcasts were outside its definition of indecent, and 
left open to question whether recorded news and public events were prohibited if 
they a>ntained the otfensive words, td. at 893, n.l. 36 R.R.2d lOlO, n I 
^17. at 892. 36 R.R.2d at lOC^. 

18. Id at 893. 36 R.R.2d at 1010 The Commission declined to discuss its 
onginal Poi i/ka Order further "in the absent of a concrete factual context." 

19. PacifTca v. FCC, 5$6 F.2d 9. .17 (D C. Cir 1977) (hereinaner cited as 
Pacifica-Appcal.sj. 
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curnng opinion was delivered by Jui|ge BiizeK>n in which fro 
expressed the vicw-thi|( the OrJer viohucd the lirsl amcnd- 
mtftit, as well as the no-censorship provtsion of section 326 of 
the Communications Act of 1^934.^' Additionally, Judge 
Bazelon analyzed and distnisscJ aS non-compclling the charac- 
terislics^ urged by the CommisNion as justifymg suppression of 
otherwise constitutionally .protected material. ' 

Addressing the Commission's childrcn-in-the-audience ra- 
tionale, Judge Bazelon conceded that the Supreme C ourt's de- 
cision in Ginsberg k Nen' }'orA'' allows ^he government greater 
control over speech aimed at children. However, ^he concur-'v 
rcnce note^ that under the doctrine of Butler w Michigan^"^ 
such regulation is objectionable if its effect is to keep such ma- 
terial from adults entirely.'"^ Judge Bazelon continued: 'if the 
Commission finds it impractical to accommodate th>s<; inter- 
ests, any regulation must err on the side of under- rather than 
over-regulation. Any harm from undef-regulation may be 
minimized by pre-program warning and parental supervision. 
Any harm from over-regulation, on the other hand, is\ ir- 
remedial."^* 

In its original Order, the Commission had relied on Rowan 
K Post Office Departments^ to support its prohibition of non- 
obscene speech from invading the privacy of the home. But, 
Judge Bazelon pointed out that Rowan estabhshes the location 
of the viewer as only one of several factors to be considered in 
a determination that speech is unprotected. Judge Bazelon 
stated that ''although a. person can claini a greater privacy in- 
terest when at home, that interest is recfuced when he 'opens up 
his home* by turning on the radio."^" 

'20 47 u s e. § J26(I970). 
2L Facifica- Appeals, supra noic 19. at 30. ^ 

22. 390 U S 629 (1968) (material not obscene by adult standards may be treated 
as ot>9ceni(y if sold to a child). 

23. Pacifica- Appeals, supra note 19, at 24, 
^ 24. 352 U.S. 380 (1957). 

25. Pacitica-Appeal.s, ndje^r^-note 19, at 27. Judge Bazelon .stated that ''Adultfi 
with normal sleeping habits will be limited to programs fi{ tor children.' ' Id 

26. Id at 27-28. 

27. 397 U.S. 728 (1970), 

28. Padflca Appeals, supra note 19, at 27. Set Cohen v. Cal., 403 U.S. IS 
(197 iXvisitors to a county counhouse can ''aven their eyes'' to avoid being offended ^ 

by the sloian 'Tuck the DraA'* on another person's jacket) and Erznoznik v. City of «* 
Jacksonville, 422 U.S. 205, 210-U (l97S)(where passers-by were offended by nude 
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The C onimission had also argued that since the number of 
Broadcast frequencies is physically Ij^mited. indecency over the 
airwaves must be prevented in order to avoid misuse of scarce 
rces. The* FCC relied on Red Lion Broatkasti^ C(K v. 
FCC^'* to support the proposition that the scarce spectrum Jus- 
tifies stricter contpol jjrf the broadcast media. Judge Bazelon, 
however, poinied oUt ihni Red Lion involved x question of 
increasing the diversity of broadcast optjons, tnd did not jus- 
tify censors)iip of certain pointy of- view or the use of certain 
language. ^' , " * 

C. ' The Supreme Court's Decision 

The Supreme Court xlid not rule on the validity of the 
FCC's definition of "indecency." but instead limited tha deci- 
sion to a determination tirat the Carlin monologue was^inde- 
. cent "as t>rqadcasi." 

In arriving at its decision, the Supreme Court considered 
two statutory questions: whtjther the FCC's action was "cen- 
sorshfp" forbidden by section 326 of the Coriiniunications 
Act"; and whether speech that is not "obscene" may be re- 
stricted as "indecent" under section 1464 of the Communica- 
tions Act.^^ Noting that the two statutes have a common origin 
in the Radio Act of 1927,^' ai\d thus that the former does not 
render the latter nugatory.^" the Court determined that the 
anti-censorihip statute is aimed only at prior restraint and does 
not, limit the Commission's power to review the context of 
complete broadcasts and to impose sanctions on licensees who 

scenes pn an outdoor mo^'it .screen, ihe' Court refused ,io allow censorship of the 
movie, bui instead rtated that "the burden of avoiding exposure to objectionable 
material normally falls oft the viewer"). ' ' 

29 395 U S 5<)7 (1969). 

30 Pacifit;;*- Appeals, supra note 19.. at 2i^, % 

31 47 U.S.C. § 326 ( 1970) provides that: "Nothing in this Chapter shall be un- 
derstood or construed to^ive the Commission the power of.censorship over rwio 
communications and no regulation or condition shall be promulgated or flxed 
by the Commission which shall intctfere with the rigAt of free speech by means of 
radio communication." 

32 ' 18 U S.C. I 1464 ( 1970) makes it a criminal offense punishable by a tine of 
not more, than $10,000 or imprison^ient for not more than two years, or both, for 
anyone who 'utters any obscene, indecent, or profane language by me^ns of radio ' 
communication. ..." 

33 Ch. 169. 8 I. 44 Stat.; 1 162. . ' 

34 Paciftca-U S.. suprp note I. at 30.34. 



engage in obscene, indeccni or profane broadcasting.'' 

The second staiuie. section U64. makes it a criminal of- 
fense to broajtcasi "obscene, indecent or profane" language 
Since the Commission conceded that Ctfrlin s language was 
not "obscene" and thus not censurable under- the m/er 
CUhforma Obscenity standards, the question before the Court*- 
^a^ whether language less tha*r obscene, but nonethtlcss obfec- 
tionablc. could l?e proscribe/. 

While this particvlar section of the cnmihal code had 
never before received high, couri review, the Supreme Court 
had previously determined ihat similar disjunctive lafj^uage in 
two companion sections must be read narrowly, so as to pro- 
hibit only "hard core." patently offensive material." In 
,Paci/ica, however, the Court determined that iqdecent lan- 
guage—that is. language that would be obscene but for its lack 
of appeal to the prurient , interest— was intended by Congress^" 

ivJi^ J'' ^^^^ BKwdcasUng Assn. Inc v PRC. 47 F 2d ^T^ll 

(U.C tir 1931); Tnniiy Methodist Church. South v FRC. 62 F 2d 850 851 (D C 
Cir. 1932) whKh held that § 29 of the Radio Act of 1927. ch 169 § I 44'sial 1 162 
ttc''\^?v^'K^T^-.^^^^^'^ »>^o««l«»«» Se^also Bay Stale keacon. Inc. v" 
^oSlI ^ • '^-^ Microwave. Inc. v FCC 352 F 2d 

72V. 733 (D C Cir 1965) which likewise con.Mrued 47 U.S C § 327 (1970) aji al 
lowing poM-broadiasl review ot "improper" programming. Cf. Am, -Defamation 
IxagiK of B nai B'nth. P«c S W Regional Office v FCC. 403 F.idT69 (D C cT 

^ 36 Srr text accom|>anying note 50 infra. 
37. In United Slaicf^ v 12 2()0 Fi Rccb of Super Hmm Film. 413 US 12^ 
(l*^73X ihe C ourt. while not de<:idin^ the qucMion. Mid 

If and when such a 'Mfnous doubt ' is raised %s to the vagueness of the 
words otyscenc." "lewd;^ " lacivujus." •flllhy;- "indeceni/ or -immoral- 
as used u> dennbe regulated matenal in . . 18 U-S C § 1462 - we are 
prepared to constme juth terms as limiting regiilated material to patently . 
offensive representations or descriptions of that specific "hard core^ sexual ^ 
conduct given as examples in S4iUrr v Cali/vrnia 
Id. at 130 n 7 Irt Hamhiing v United Stales. 4IK U S K7, 113 (1974), the ( oun 
approved this lan((uage m connection with a vagueness attack on 18 U S C B 1461 
which prohibits the mailing of •'obscene, lewd, lacivious. ihdecent. filthy or vile" 
matenal In-Uniied States v Simpson. 561 F 2d 53 (7th Cir 1977), a federal court 
for the ftrtt time held that "obscene'* and •"indecent" in § 1464 afe to be read as a 
jingle proscription In reaching thai conclusion, the coun assumed th^t the 
Supreme ( oun would interpret • indecent in g 1464 as it has in |!8 U.S.CI «J 1462 " 
al 60. " I rr 

38 The legislative history of § 1464 is silent as to what mcaninR Congress in- 
tended to convey with the words indecent and obscene. Section 1464 originated as 
5 •''I'***?''' 8 ' • Stat. 1 162. 1 172-73. and was .carried over to 

I 326 or the ( ommunications Act of 1934. ch 652. 48 Slat. 1064, 1091 without 
substantive change With the overall revision and codification of Title 18. accom- 
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to be kept off the public airwave*. Thus, such mailtnal could 
be banned by the FCC. even though it would be protected by 
the first amendment in other contexts.*" 

The Court relied on two distinctive qualities of the broad- 
cast media as supporting this ntorc restrictive view of, the lir«t 
amendment.^' Pirs^v since broadcast media have establislied a ^ 
uniquely pervasive presence |n nlost American homes, the 
Court determined that an individual's right to privacy "plainly / 
Outweighs the first amendment rights of the intrader."^' Sec- 
ond, since children have easy access to the media and the gov- 
ernment has an interest in protecting the well-being ol its 
youth, the Court found additional justification for this more 
restrictive treatment of indecent broadcasting.^^ 

EjulH^by th. Act of JuM 25^ 1948. Pub. L. No 772. ch. 64Vri464. 62 Su., 683^ 

7W. ih« last •cnicncc of | 326 became the present 18 U,S.C g 1464 
/ Curiwuly. in the abUiice of any legistelive hisiory regarding Congressional in- 
. ^ '«n8-»«*nd,n, interprelation of ihe 

sutute to deteraune that | 1464 eocomiMues more than the %cene. Sre Paciflca- 

U S . jifin* oote I, at 3036 n.16. \ 

" ^ concurring Vpinion of Justice 

amendment considerations, cfarlin could not be 
punisM fo»«hvena| the same mooologue to a live audience composed of adulu 
^ho. knowmg what to tupmX choee to attend his performance." and assumed thai 
adult couM 001 cooitituttooaUy be prohibited from purchasing a rea>rding or 
transcnpt of ihemOaologue and pUyiiig or reading ii in the privacy of his own 
home, /d at 3044. f / 

40. /d at 3040. 

41. Id Without eiteoded analysis, the Court asserted;^ - y 
Becuue the browlcaat audience U conslanlly tuning in and out. prior 

wamlhfs cannot completely protect Ihe lislener or viewer from unexpccled 
program content. To say that one may avoid Airther oflense by turning off 
the radio when he bean iod<$cent language is like saying ihat ihe remedy 
for an asuull is to run away after the first blow • 
U S«t Rowen v. Poet Oflke Dept.. 397 U.S. 728 (1970). The dissent of Justice 
Brcnnan argues that the Court's opinion misconceive.% the pnvacy inleresi of one 
who voluntarily brings radio communications into his home.*and lhat-ii icnores the 
constiiutwnal righu of ikoae who wish to transmit and those who wish to receive 
"f.J' o^ewiv*. /d at 3048 49 (Brennan. J . dissenling). 

42. /M m 3040-41. &-«r Ginsberg v. N.Y.. 390 U.S 629 (1968). Justice Brennan 
arguM ia duamt that Gfudtrg, relied on by the Court as supporting siricler reaula- 
tKW df aaltrul availnbte to children, does not allow govemq^nt regulation which 
p»^tt)(«ilk*« access to maMriab not ob«;ene to^ iheih. Paciflca-U.S.. supm note I 
at 3050 (Bi^naa. J., dimatiag). Notiqg that the CarUn nionologue does not appeal 
to Ik* pnuNat laletesu even of children, Biennan objecu-thai the effect oV the 
Court s dwiMM u lo make "eonpletely unavailable lo adulu material which may 
not |b«| ooMtituiioaaUy kefit even front children." /d 

J 
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II. What Mati ria! is Onsh^abi i as ^Inim ( t nt"? 

/ ThcSuprcmc Court thus left the following question unan- 
swered: since the COurt refused to approve the ConimijJsion's 
definition of indecency^ whm material is now properly ccnscir^i- 
ble by the FCO * . 

A. Is Pacifica '^ConfihcJ (o i/s Faas'7 

In declining to review the Commission's broad definition 
of "indecency," the Supreme Court emphasized that its deci- 
sion is limited to a determination that the Carlin mDnologue 
Was indecent as broadcast V Thus, when viewed from the fac- 
tual context of the WBAI broadcast, the Coiict s holding is that 
rtpetitive. deliberate use of Carlin^s seven specific words during 
an afiernoon broadcast when children are likely to be in the 
audience is proscribed. However, there is language in the 
Court's opinion which ^uld support a much broader ban. 
The cornerslpne qf the decision is that the words "indecent*/ 
and '*obscenc^' as used in section 1464 have separate, distinct 
meanings. One facet of that distinction, the Court determined, 
is that prurient appeal is not an essential component of 
'^indecent" language.^ The Court's opinion, though, goes even 
further. It states that 'mdecent' merely refers to nonconform- 
ance with accepted standards of morality," and includes a foot- 
note Reference to the Webster's dictionary definition: 
**{A]ltogether unbecoming.'"*' Such broad language, as the dis- 
sent of Justice Brennan notes, could provide a basis for impos- 
ing sanctions for broadcasting portions of the Bible/" While it 

43 id ai 3032 33 . 
44. Jd ai 3036 

45 Jd ai 3035 n M 

46 td at 3052. Brennan pi>ini$ oui that ihc iwo factors relied on by ihe major- 
ity-- the intrusive nature of radio and the presence of children in the audience - arc 
*'plagued by a common failing the lack of pnncipled limits on their use for F CC 
censorship.** He continues: 

(N)either of the opintonii comprising the Court serve to clarify the extent to 
which the FCC may assert the privacy and children-in-thc-audience ratio- 
* nales as justification for expunging from the airways protected communi- 
cation the Commission finds offensive. Taken to their logical extreme, 
these rationales would support the cleansing of public radio of any . "four- 
letter words'* whatsoever, regardle^ of their context. 
Id at 305 1 Brennan name* works of Shakeqjcare. Joyc^. Hemingway. Ben Jonson, 
Henry Fielding, Robert Bums, and Chaucer iis>o*«"*"»^>y proscnbed from the air- 
waves. Id 
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may overstace the FCC's position to .suggest that (he Commis- 
sion would attempt to ban Bible readings from the public air- 
waves, it is certainly plausibje that the FCC\< definition of 
mdecency (issued in its opinion of the cast). com^>ined with the 
Court's language, could be used to keep literary works' of clat- 
sic and modern authors oflyhe air during daytime and ear.ly 
evening hours/' And certainly, the Nixon jtapcs, heavily pep- 
pered as .they arc wjth the seven "Filthy Words'" i^scd by Car- 
Im in another context, would be considered by some to be in 
"nonconformance with accepted standards of morality," and 
by most as "altogether unbecoming." and tjius would be un- 
suitable for broadcast under tht Court>s broad definition of 
"indecency."'"' 

B /V<'-Pacifica SfanJurds , 

Prior lo the Supreme Couij^'s Pacifica d<?cision, lower 
courts faced with the question of what kinds oM>bjectionablc 
material broadcast over the airwaves could be bdJined had held 
lhal the only material properly censurable under Section 1464 
was that determined to be "obscene. "'' The standard for ob- 
scenity was established by the Supreme Court in Miller r 
California.^'' where it was held that to find speech unprotected 

47 Set id ai 1052. (Brcnnan. J . disscnling) AV*- also, Bncf Ibr Appellee Ad- 
' dendum. FCC v. Pacthca FoundaUoii. V8 S Cl 3026 (1978) 

48 In ihe PeiiUon for Clarihcation or ReconsuJcralion filed by ihe Radio Tele- 
vision News DircNCiors Asmkwiioo, RTNDA specifically noled ihai'language con- 
tained in the Nixon upcs would be definable as "indeccni" under ihe CommisMon's ■* 
Mandards RTNDA P^liiion. supra noic 16, ai 8*)3 

^ 49 Uniicd Slates v Simpson, 561 V 2d 53. 60 (7ih Cir 1977) (Si'mpwn used his 
citizen's band radio to broadcast explicit rcfcrences to sexual activities and organs. 
The Court of Appeals decided he was not properly 'convicted of violating 18 U.S.C. 
1464 (1977) when the jury found his language was "indecent" but not "obscene "): 
Facifka-Appeals. jii^ jiote 19 Stt aisv. Duncan v. 'tJniled States. 48 F.2d 128 
(9th Cir I <^ IK Duncan's broadcast speech named ah individual as a "graHing thief 
and said he was a "slick, thieving, grafting, dirty, cowardly scoundrel." The court 
e«)uated the words "indeceat * and "obscene" as us<d in the statutory predecessor of 
§ 1464 and said this speech was not indecent since \\ did not t'arouse lewd or lacivi- 
ous thought" in the minds of the listener. 

50 413 U S 15(1973). In the Undmark case of Roth v. United States. 354 U.S. 
476 (1957). Khf Supreme Court held that the standard for judging obscenity was 
Vhether to the average person, applying contemporary community standards, xhm 
>4ominant theme of the material, taken as a whole appeals to the prurient interest. 
N\ne years later in A Book Named "John Clelaitiri s Memoirs of a Woman of Plea- 
sure" V Mass . 383 U S 4 1 3 ( 1966). the Court added that material was condemnabic 
only if "utterly withoOt redeeming s^xial value " Thus, the Roth and Memoirs i\tc\' 
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because obscene, a couh must decide: > 

(a) whether *1he average person, applying contemporary com- 
munity standards/* wouM find that the work, laken as a whole 
appeals to the^prunent interest. . . . (b) whethetHine work depicts 
or describes, m a patently offensive way, sexual conduct specifi- 
cally defined by (he applicable state Ifiw. and (c) whether the 
A'ork, taken as a whole, lacks s^r^ons hterary. artistic. |H)litiuil or 
scientific valued* ^ 

Thui, under Miller, morally objectionable material was pro- 
tected unlc;;ss it met six specific requirements: 

(1) the work appealed to the prurien| interest of the average 
pexson^ I 

(2) the judgement of prurience was based oxs the work as a 
whole; 

(3) the work was judged by contemporary state or ^ocal 
standards; f 

(4) the work affronted those community standards in a pa- 
tently ofTensive way; i 

(5) the sexual conduct involved was specifically described ei- 
ther by the statute or by later judicial construction; 

(6) the material as a whole lacked serious literary, artistic, po- 
litical or scientific value. 

^Additionally, the Supreme Court decided that offensive 
language and conduct may be prohibited, even though (t is 
protected under the Miller standards, if it falls within one of 
several exceptions to the obscenity defviition: material com- 
mercially exploited for its sexual interest, evcft though it lacks 

tions ettabit^hrd a very strkt suodard for obscenity —to be judged obscene, a work 
had to satisfy tljirec cnteria: ( I) the dominant theme of the material taken as a whole 
mu«t appaal to tha pnincnt interest; (2) the maicrial must be patently ofTensive in its 
affroot to contemporary community sundards; and (3) the material must be utterly 
wtUiout redeeming social value. Very few obscenity convictions withstood appeal 
under this restnctive test. Set Note, Obsctnity from Stanley to Karalexis: A Back 
Door Approach to first AmtnJmetft f^tections, 23 Vano. L. Rbv. 369. 384 ( 1970). 

In hiiiler k Caiifomia^ the Supreme Court attempted to redefine obscenity. The 
pnndpal holding of Miller was to substitute the **\ittcrly without redeeming social 
value' test with a loo«er requirement that material may be found obscene if it "lacks 
senous literary, artistic, political or scientific value/* In addition, to give fair notice 
of wha} is obscene, the Court re<]uircd that an obscenity statute, either by its lan< 
guage or by judicial interpretation, specifically define the kinds of sexual a^ts which, 
if portrayed, oould lead to a finding that material is obscene. The Court also lltered 
the Roik-Memoirs definition of obccenity by deling the "community standard" in 
state and local terms, rejecting the national standard previously employed. 
51 413 u s. 15,24 (1973). 
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prurient appeal." material regulated because of the siate Vde- 
^sirc to protect.childrcn^^ and material which assaults Lndivid- 
. ual privacy m the home The decisions establishing these 
exceptions, however, were made in non-broadcast conttxts 
and a strong ai^ument exists that at least two of the exceptions 
were impoFtanfty modified as applied to the broadcast media^^ 

C. DiK^Fasi FC C Decmons Provide Guidance.^ 

The Fe e has consistently espoused the view that morally 
objectwnable material, although protected l^y the first amend- 
ment in other contexts, may be properly censured if broadcast 
over radio or television. In its 19.60 PrherammmK Polkv 
Statement:^ the Commission asserted: ^ 
Wc recognize that the broadcasting medium presents problems 
peculiar to itself which are not necessarily subject (o the same 
rules govem«n« other medil of communication. K% we (have! 
V* . programs enter the h6mc and are read- 

ily available not only to the average normal adult but also to chil- 
dren and to th« emotionaUy immature. Thus, for example, "whtle a 
nudist magazine may be within jhe protection of the first Amend- 
ment the televising of nudes might well raise a serious question of 
progr«mming contrary to 18 U.S.C. 1464."*^ 

In at least a dozen opinions si|>cc that enunciation of its policy 
the Commission has sanctioned licensees for their broadcast of 

« Ji ^'"'*'^ V Unilod SUles, 383 U S. 463 (1966) In'.hi. ca5c, the Court af- 
ttnned a conviction for material which wm not^« obscine, but which became » 
bw^uje 1 was commercuUy exploited for iu sexual interest. Thus, even though 

1 " ^ constitutional protection if it is 

pandered for iexual appeal. 

I J.Lr^*7i!*'» ' • ^ S 629 (1968). This doctnne. though, must be read 
together with an earher dccuion which held that in protecting children, the state 

Mich . 352 U S , 380 (1957) In hu concurrence in Pacifica-Appeals, supra note 19 .t 

^ J."?*' "« very l.te 

night hourly protected speech wiU not reach all who have a hght to hear it. unless 
they are wiUug ,to forego sleep. ' Id at 24 n 20 

54 Ro«r«n V United StaKjs Post Office Dept , 397 U S. 728 (1970) In his * 
Paafica concurrence, Coun of Appeals Chief Judge B.zelon opined that Rowan did 
not support the protection of privacy exception in a broadcast, context. Althouah a . 
person r« cUim a greater pnvacy interest when at home, that interest is reduced 
79 It k*??"" * °" " '*«''*«=«-APP««'''- ^ra note 

55. nt>tB 53 and 54. ^ff 

56 R«pon and Statement of Policies; Commission en banc Pro*r»mmine 
Inquiry. 44 F CC. 2303 < I960). r.ug.«i,.mi„g 

57 U at 2307. 
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V 4 

•i|iatcfiiil not **ohjwejic" U4ider (hcn^^cxisling consiuutiona! 

Th« SQpt^me Court, jn' deciding Iha^l section 1464 prohib- 
its both '*objw;cn£* aiid ^^indcccnt'' matcnah. relied heavily on 
the FCC's long interpretation of the action's scope as encoin- 
p)issing more than the obscene. "' The Court referred specify 
li^lly to four Commission decisions in which the agency had 
penalized stations for presentations falhng far short of meeting 
the **h$rdcore" obscenity standard required by the Court in 
other contexts.*** An examinatiDn of the vStandatds announced 
by the FCC in two of tho<;e four cases may help defme the 
contours of wh^t material may be proscribed under the 
Factfica decision m the future. 

I WUHY-FM^^ 

In 1970, station WUHY, the Eastern Fducational Radio 
noncomniercial station in Philadelphia, aired an interview with 
a rock group leader who punctuated his comments on ecology, 
music and politics with numerous four letter expletives,''' The 

S8 tVVc. e , In rt ReviK'aiion of l.tcciuc of Mile High Siationv Inc., McnK^un 
tlum Opmion and Order. 28 f C 795. 20 R R 145 ( I V6())(offcnsiv<^ .wund cffccis 
and dink jiKky commcnlx). (n rt A|)plic»U(>n of WHtX' BroadcaxCing Scrv , l>cci' 
sion. 19 Fl 1082. 10 R R M23 ( I955)(mx K>ng4 m ' Icvi than good UMc' K fn 
Applications of Palmetto Broadca.siing Co.. l>eciMon. H C C. 250. 251. 23 R R. 
483, 485 (l%2) ('Vulgar, luggcitive maiehaU .luttceptiblc o^ double meanings with 
indecent connoiation>'*)» -In rt ApplicatioiVi of Paciflca Foundation Station KJ^FA. 
Memorandum Opinion and Order. 36 F C.f . 147, i k.R.2il 747 (l»><>4) C ftlthy ' 
fkxmt); United Fed n of Teachers. ^yBA|.FM, 17 F ( C.2d 204. 15 R.k.2d l(W6 
(allegedly anii-Scmetic program); In rt Pethioh by Olivex R Gr«c«, 22 
F CC Jd6^, 18 R R 2d 107 ( IV70) (' vulianty*; on televuion). //i Applica^tion of 
Jack Straw Memorial FoundJition, 21 F C C 2d 833. 18 R R.2d 414 (1971) (several 
UM$ of thrtt unipecifiwl four-letter worda). Trutieet of the U of Pa (WXPN). 57 
F.C.C 2d 782 (l975Hob«cemty during a ridio calFin program) 

39. Pacil^-U S.. note I. 

60. U at 3036; 1 6. 

61 in rt WUHY FM, E. bduc, Radio, t^otic^ ^^f Apparent Liability. 24 
F CC 2d 408, 18 R.R 2d 860 (1970) 

62. Examples of ^he language, set forth in th<; Opinion, are: 

S-t man. , 

I must* a^ns^erlhe phone 900 f— n' times a day. man. 
Right, and it sucks it nght f- '-g ^ut of yn, man 
That kin4of s-t 

lt*» f-— n* rotten mun fVery f— n' year' 
. . . this s-t. 

and all that s-t -all thut s-t. 

»o f g long 
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Commission assessed a forfeiture Tor the use of "indecent ^ lan^ 
Kuage. The standard under which the language was judged to - 
be indecent was: "the material broadcast is (a) patently offen- 
sive by contemporary community standards, and (b) is utterly 
without redeeming social value.' 1 he standard was consis- 
tent with the then prevailing definition of obscenity, with the 

, exception that there was no requirement for appeal to the pru- 
rient interest^ However,, although ihe Commission included 
the 'contemporary community standards" yardstick, it neither 
discussed the selection of the community under whose standi 
ards it declared the work indecent, nor revealed how it ascer^ 
lained that community's standards.*^' 

Furthermore, the determination that the broadcast ia'the 
tVUHY case was "utterly withouf redeeming social value" is - 

^suspect since the speaker was expressing vieWs on political, so ' 
cial and artistic subjects. In Cohen v. California,'^ decided 
after WUHY. the Supreme Court determined Uiat the govern- 
ment cannot "forbid particular words without also running a 
substantial risk of suppressing ideas in the proccss/''^^ and held 
that th^first amendment s free speech guarantee extends to a 
person wearing a jacket inscribed **Fuck the Draft^' in a county 
courthouse. The danger noted by the Court in Cohen js that 

^ _ — ^ — — ^ — ^ — ' _ 

Everybody knows cvcrybodySo f - -n well thai . . ' 
p S--I 

S-i I golu get down there, man. 
All thai s-t 

t Readily available every where. , 

i\ny of that s-t either. 
Political change is so f— g slowl* 
Id at 40^. 18 R.R.2d at 861. 

63 Id at 412, 18 R.R 2d at 865 . 

64. The then prevailing standard was the so-called Rpth Memoirx rule that, to 
b* judged obscene, a work had to satisfy thccc criteria (1) the dominani theme of 
the material taken as a whole must appeal to the prurient interest, (2) the material 
must be patently offensive in its affront to contemporary community standards, and 
(3) the matenal must be utterly without redeeming social vuluc/ The lailc was de- 
rived from two landmark obscenity cases: Roth v United States. 354 U.S. 476 
(1957). and A Book Named "John CIcland s Memoes of a Woman of Pleasure" v 
Mam. 383 u s 413 (l%6). Ser note 50 supra. \ 

^i^^ prevailing Rork Memoirs rule, the '^community standard*' 

was a natioJfal one. In Miller v. Cal , 413 U S 15 (l<)73). the Court altered Roth 
Mtmmrs by defining the contemporary community .standard in state and U>cal 
terms. S<e nvHe 50 s%ipra t 

6* 403 U S 15 (1971) ' 

67 Id at^6. . 
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the manner of speech cannol be divorced from its underlying 
thought, so that if the underlying thought is protected, so too, is 
the manner of expression. Di^nting Coriimissioner Johnson 
voiced similar concerns in WUHY. "What the Commission 
condemns today are not words, but a cuhurc- a lifestyle it 
Cears because it does not understand,""'* 

Insofar as the indecency standard announced in WUHY 
is parallel, to that used by the FCC in Padfica ~-^d\ is, the 
then-prevailing obscenity standard, minus the prurient interest 
requirement — the two opinions appear consistent. The FCC's 
application of the standard in WUHY, however, seems defi- 
cient in that there was no apparent determination of thd rele- 
vant community's standards, and thus no judgment that the 
broadcast was patently offensive to those standards. Addition- 
ally, the finding that the material as a whole lacked serious 
value is questionable in light of the later Cohen decision. 

1 Somierlmg Broadcasting Corp."'* 

During a radio call-in prpgram, a talk show host in subur- 
b«ir Chicago elicited discussion from members of his §udience 
regarding their sex lives.™ The five-hour daytime program, 
called "Femme Forum," which then contained explicit sexual 
reference, was the tiop'rated program in the area.'' ^he FCC, 
after reviewing portions of the prowam, fAund what it called 
"topless radio format" to be both obscene and indecent, and 
impoaed a $2,000 forfeiture on the station.'^ In an appeal 
brought by a group of the station's listeners," the Circuit Court 

WUHY FM, E, Educ Radio, Notice of Apparent Liability. 24 F.C,C .2d 
40S, 422, 18 R.R 2d, 860; 872 (1970). 

69 Im rt ApfMrenl LiabUity of Siaiion WGLD FM. 41 F.C.C.2d 919. 27 
R R 2d 285 {y^l^\^a/jrd sub mofft Illinois Citii«ns Comm for Broadcasting v. FCC, 
515 F.2d 397 (D C. Cir. 1975). w 

70. The FCC »pedflaUI/t)bjectSi to prqi^ams aired on Feb. 21 and 23, 1973. 
which included discusik)ni'"aboiH oral sex .. v^lfionsijaingl of explicit exchanges in 
which ftmalc callers spoke of their oral sex experiences." 41 F.C C.2d at 919. 27 
R.R.2d al 285-86. 

71. 41 FCC 2d at 924, 27 R.R.2d at 297. Sonderliitg was one of many licensees 
w utkM-widc to adopt thiLtelepiione call-in format in which sexual relations were 

txplidtly diKussad. Note, 25 Drake L. Rev. 257, 258 (1975). "These shows 
wtf« apparently extitmely popular but generated a number of listener complaints 
which came to the FCC dimtly or through members of Congress." /d 

72. 41 F C C M 919^27 R.R.2d 285. 

73. Illinois CittatDS Comm. for Broadcasting v. FCC. 515 F.2d 397 (D.C. Cir, 
iV75)l The lioina«t dact<M to pay the fine rather than uke the issue to court be- 
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ol Appeals for the District of Columbia agreed with the Com- 
mission \s determination that the program was obscene, and 
thus did not reach (he indecency question. 

The ihdecency determination was based on WUHY as 
' precedent and buttressed by the additional consideration that 
there were children in the audience Although the R C de- 
clared the dominant theme of the material to be obscene, (he 
Commission did not discuss the content of (he program beyond 
a few examples listed. Furthermore, as ui WVHY^ the deci- 
sion tailed to reveal the community standards by which it mea- 
sured the oflfensiveness of the program or to discuss how those 
standards were ascertained. And, as the dissent'points out, the 
Commission's label of ^patently offensive by community 
standards is "remarkable" in light of the progra(n's top ra^ 
ing.'^ 

The standard used by the Commission to Judge this popu- 
lar program was the same two-prong test established in 
WVHY\ that the program was patently offensive as judged by 
community standards and utterly withouf redeeming social 
value. And, as in WUHY^ while the test is acceptable, the 
FCC's application of it to the program under consideration 
was questionable. 

D. What Standards are Appropriate in a Broadcast 
^Indecenfy"" Determination? 

In WVH Y and Sonderling, the Commission defined inde- 
cency in terms of the Supreme Courtis standard for obscenity,^^ 
minus the requirement of appeal jio the prurient interest. Simi- 
larly, in Pacifica, the FCC distinguished its definition of broad- 
cast indecency from the Court's definition of obscenity in that 

cause of the "tremendous Anancul burden involved Letler of May 3, 1973, froni 
ligmont Sonderhng, Sonderling Broadcast Co., to PCC, quoteii)hsM., at 40. How- 
ever, the Illinois Cituens Committee for Broadcasting and the Illinois Division of 
the Amencan Civil Liberties Union filed a Petition for Reconsideratton as repre> 
sentaiives of the hitenmg public. W^en the FCG'ref\i$cd to grant the relief, the 
groups tought review m the Court of Appeals. Id. at 397. 

74 41 F C C.2d at 924, 27 R R.2d at 297. It should be remembered that at the 
time of the Somhrhng decision, the RothMtmoirx rule was the applicable standard, 
under whKh the relevant community was a national one. In light of the widespread 
populaniy of such formats, however, it b arguable that the program was not pa- 
tently offensive even under this presumably more restrictive national community 
standard Set no<e 71 jifpn^. 

75. Set text accompanying notes 63 and 64 mpra. ^ 
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the former need nol appeal (o the prurient interest when chil- 
dren are in the audience. 

The most narrow reading o{ Paci/ica, therefore, is that the 
tests established in Miller v, California,^'' when applied to the 
broadcast media, are altered only to the extent that» when chil- 
dren are likely to tte in the audience, there is no requirement 
that the broadcast materials appeal to the prurient interest in 
order to be banned as "indecent." The other Miller require- 
ments - which provide procedural as well as substantive safe- 
guards against suppression of constitutionally protected 
materials — remain intact an^Huust be met before the VCC may 
censure a broadcaster for its presentation of morally objection- 
able material. ^ > , 

However, when analyzed in conjunction with thejf^CC's 
Order in the case and with the prior FCC indecency determi- 
nations discussed above, the Facijica decision may be read 
more broadly Wieave very little o{ Miller in the broadcast in- 
decency context. Which of these readings is the correct one, 
however, is unclear, and as Justice Brennan liotes in his dis- 
sent, **neither of the opinions comprising the Court serve %o 
clarify the extent to which the FCC may assert the privacy and 
children-in-the-audience rationales as justification for expung- 
ing from the airways protected communications the Commis- 
sion finds offensivc/'^^ 

An examination of the obscenity standard in light of the 
indecency standards applied by the FCC in Pacifica, 
Spnderlmg and WUHY, will demonstrate its survival, modifi- 
cation, or elimination in the context of FCC decision-making. 

I. The Objection to the Material Must be Based on the 
Work As a Whole 

In Paci/ica, the FCC censured station WBAI based on iYm 
Carlin recording alone — not the recording in its context of the 
whole program, which focused on societal attitudes toward 
language. The Sonderling Broadcast Company was censured 
for isolated instances of indecent and obscene language which 
were part of a five-hour program.^^ And in WUHY Com- 

76. 413 U..^ 1^ (1973). See text following note 51 for t ipcciflc enumerttion of 
(he su elements of the Miiief test. 

77 Facilica U S,, xu^m note I. at j05l 

78. The hCC sXkff had monitored and tdpcd 61 houn of programming (hat fo« 
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mission apparently listened to only selected excerpts of the re- 
corded interview. Thus, the two-prong test formulated by the 
Commission m tVUNY and applied in Sonderling effectively 
elimmated the requirement that the work be judged in its con- 
text. The Commission claimed by way of rnlionalization that 
. radio programs are generally episodic in nature, and that it is 
therefore commonplace for the audience to listen only to 
"short snatche;^" of a broadcast. The Court of Appeals, in rc- 
vicwmg the Commission's Sonderling decision, approved this 
reasoning and. ^rther. placed the burden on the licensee to 
present evidence as to why the "dirty" material must be iudtted 
in the context of the whole.'" 

Similarly, while the Supreme Court in Pacijica does not 
extend this segmented approach to allow FCC censure of "the 
isolated use of a potentiSlly offensive word."'«» neither docs it 
require the Commission to judge instances of indecency in the 
context of the entire progum. The Court suggests, however, 
that the content of the program will be somewhat determina- 
tive of the program's audience and thus wi|l be useful in a opn- 
sideration of whether certain material is "indecent" as to (tat 
audience." ^.A 

2, The Work Must be Judged by Community Standards 

One of the more significant holdings of the Miller decision 
was that "community standards" were to be defined in state 
and local terms. In so holding, the Court rejected the imposi- 
tion of a national standard previously employed in defining 
obscenity. Even though the Constitution covers one nation, it 
was said, determinations of a work's offensivchess are factual 

cuscd on Kxual lopici. the "dirtiesr- 22 niinules of which were culled for nrcsenla- 
hon lo the CommiMioner*. Stt, Illinois CUi/enn Comm for Broadcaslina v J C C 
515 F.2d 397. 400 (D C. Cir. I975)\ "««t*Ming vm.. 

n. Id. ai 406 As Judge Buelon noted in dissent, ui)der tests Established by the 
Supreme (. ourt. there ^s an afflrmative duty on the censor to consider the material as 
"T. Appeals, however, found there was no wich duty. 

80. Stt Paciftca-U S.. sn^a note I, af3()4« (Powell. J . ctincurrinR) 

81. The Court noted: 1*' 

Even a primc-lime recitation of Chauc-er i Miller's Tale would not be 
likely to command the attention of many children who ar« both old 
enough to understand and young enough.to be adversely affected by pas- 

caughte hir by the queynte ' Q Chaucer 
7}lr M//rr> r<r/r I J276 (c, 1386) ^ t / 

Jd at J04I. n.29. 
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nthcr than legal and* as such, vary from community to coih* 
munity." Althouth il/i//rr addressed a Question of state law» a 
companion case, unittd States v, 12 200 Ft, Reth of Suntr 8mm 
Fihn^^ established that the local standard is also applicable to 

1^ federal cases and federal legislation.^ 

\ Under the definition proposed in the Pacifica Order, the 
FCC sought to establish a new standard—the ''contemporary 
conimunity standard fof the broadcast medium.*'"^ Three 
questions arise from the suggestion that there is a unique com- 
munify . standard of morality for the broadcast media. First, is 
it a national standard, or one to be applied variably at the local 
level?{The FCC has stated its position"** that, although the 
Supreme Court has declared that the relevant community ex- 
ists at the state or local level, that decision may not be control* 
ling'in a broadcast context.*"^ While the Commission may find 
a national standard to be more administratively manageable, 
overriding constitutional considerations recommend that state 

. and lockl standards should be applied. In order to set a na- 
tional standard, the Commission would in some way have to 
average the tolerance of communities nationwide for poten- 
tially objectionable material. Moreover, in setting this ''aver- 
age** standard, the Commission would deprive some more 
tolerant (perhaps more cosmopolitan communities) of material 
that would be permitted if local standards were applied, and 
would subject less tolerant communities to material that would 
be considered objectionable by local standards. No past deci- 
sions ^ve guidance as to what is meant by "community stands 
ards** m the broadqast context; it is important that the meaning 

12. 413 U.S. 15, 30(1973). 
83 413 U.S. 123, 130 (1973). 

84. Sft mt90, HAOiMlag v. UpitiKl SUtct» 418 U S. 87 (1974). 
83. PtcilWa-^FCC, Jifvw nou 6» it 98. 

86. Exftmtmti ^a qf Pivf^ M ^ A m fmlk HHi tp tkq Comm^mk^iOHS Act of 1934^ 1 22 
CoNo. Rec. S. I7I0K 171 10 a.l22 (1976). (TIm FCC hid propped kgUlition tn 
1976 to clirify iu lutbofity to kMp objectionable materiil off the airwaves. While 
the Coauntuion it no lontar pursuing enactment of the propotal* explanatory mate* 
rial fonvanM to Ibe Confreie in support of the proposal is helpful to an under- 
standiai of the FCC*s poeition ooncemin| its authority to regulate such material) 
(hereinafter cited aa Cono. Rec). 

87. The Commiuion noted that the decision which held thai the community 
standard was to be defined tn state and local terms deah with a mail statute and did 
not addrett the electronic media. Because of the differences between these two me^ 
dia» the FCC contends that the decision may not be controlling. Id. at $.17110 
n.l22. 
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of this l^fm be clarified 50 ihai hroadcaslcns will know spccifi- 
call^Y ihe indecency sla'iidard 10 which ihcy will be held, 

A second unanswered question is: how will the WX de- 
termine the community standards once the comnuinuy is de- 
fined? In a supplemental opinion in Hlmois Ctiizens,'''' Judge 
Leventhal said the Commission must adopt, in its deliHerations 
leading io subMantive determinations ot obscenity, approaches 
which provide ';as nearly as possible the functional equivalent 
of a jury determination of a clear communUy consensus that 
tbe material is lewd and ofVcnsive.*'**^ ThelCommission be- 
lieves that this requirement is met in forfeiture cases by the 
trial Jt novo procedure available under section 504,^' In cases 
where Je novo review is nol available (i.e., license renewals) 
the Commission has suggested that it will conduct a proceed- 
ing which will ensure public participation.^^ One commentator 
has suggested that the need to ascertain community standards^ 
requires expert testimony unless the Commission introduces 
juries into its deliberations."*^ Each of these three meth- 
odsr-^ public participation, expert testimony, and jury-like de- 
liberations — has aspects which recommend it as a suitable 
means to determine community standards. Each, however, has 
its short;Comings. In order to provide the certainty required by 
the Tonstitution in a criminal context."*^ it would seem desira- 
ble for the FCC to determine which of th^\se methods Auits its 
administrative needs, and to seek public comment regarding its 
application 

A third question, and one which perhaps requires resolu- 
tion by the Supreme Court since it was not squarely addressed 

88 lllinnis Cili/cns C onim Iv^r Hroiu1ciiNtin(j{ v \W , S|.^ \ (DC C ir 

H** A/ ;u 44)7 

^) ( oNt, Km \Mpm note 86, it 17 1 10 fi. 12:^ "Section of the Communp 

caiioHN Act ot I^M. JIN amciidcd. 47 U S (V g .S04(ii)( 1*^70), giveN a broadcast licen- 
see a !i(atuiorY right to refuse lo pa> an R (' llnpo^ed forfeiture voluntarily and 
thus to rct^uirc the < 'onimm^on to seek to recover it in a trial tie novo b^for^ court. 

VI CoNii Rtr , xupra note 63, at S.I71 10 n.l23. The Commission, however, 
docs not suggest in (he.\e giatenals what procedures it would consider iippropriatc in 
gaining this public participaiton. 

V2 Note. Htg^hiitng JfroaJcasi Ohstemtv, 61 Va. L Rhv. 379, 636 (1975) 

9.) The u.>c of cnrnmal standards i5 appropriate .Mncc 18 U .S.C. § 1464 ( 1970) iv 
a criminal .ttatuie. While chminjil prosecution under this .section ts solely within the 
junsdiction of the l>tp«nment of Justice, Congre.u ha.% also given the Commi.\sion 
certain enforcement obligation.^ with respect to the section. Ser 47 U S.C §§ 
M»<bKIH^:). 3l2(aH6). 3l2(bH2) (1970). 
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in Fac^ca, is: arc community standards for radio and televi- 
sion more restrictive than tor other media? The FCC main- 
tains they are and has kept strict control over broadcasts of 
questionable material for years. Consequently, the community 
may (low be more oAended (or at least more shocked) by po- 
tentially obscene or indecept material heard over the broadcast 
media, if Only because it has learned not to expect such mate- 
rial However, this self-perpetuating argument may not be per- 
suasive enough to override the constitutional considerations 
involved. 

3. The Work Must be Patently Offensive 

This requirement involves a factual determination, closely 
connected with the determination of the relevant community 
standards. Insofar as the patent oflensiveness of the Carlin re- 
cording was conceded by WBAl, (his question was not at issue 
in Pacifica. Additionally, both the definition prop<ised by the 
Commission in Faafica. and the two-prong test established in 
WVHY, include the requirement of patent offensivcness. This 
element would th|prefore appear to survive as a condition pre- 
cedent to a finding of "indecency." ^ 

However, the Commission's applica^on of the require- 
ment to specific factual situations is questionable. In 
Sonderling, the Commission labeled as "patently offensive*' 
the most popular program in the Chicago area. The deficiency, 
though, may lie in the determination of the relevant commu- 
nity standard, and not in applying the "patently offensive** la- 
bel to material analyzed in light of that standard. Ijn 
Sonderling, as^n WUHY, there was no discussion of what 
community was looked to, how its standards were determined, 
and thus no articulated judgment that the broadcast was pa- 
tently offensive according to those standards. 

4. The Conduct Proscribed Must be Specifically Defip^ by 
Statute or Later Interpretation 

The Miller decision required specificity in state statutes 
prohibiting obscene expression,^ and suggested e^camples of 

94, '*(W)e now oooine the pcimiuible scope of tuch reguUtion to workt which 
depict or dttcHbe mual conduct. That conduct mutt be specific«lly defined by the 
appliuiblc tUtc Uw written or authoritatively oonitnied.** Miller v. CaL, 413 
U.S. 15, 24(1973) 
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acceptably precise formulations.^' This ruling regarding state 
obscenity laws was extended to apply to federal statutes u year 
later in HamMing!^ The Court m Paa^ca, however, did not 
addr^s the question of statutory specincity. Instead it rested 
its decision on a qyasi-nuisance concept of indecency. 

The definition proposed by the FCC in i|s original' 
in the case attempted to|>rovide a ^loss of ihterpretive specific- 
' ity to section 1464 as it applied to indecency," but that defmi- 
lion w^s declared invalid by the Court of Appeals on the 
grounds of overbreadth and vagueness. That court held that 
the definition was unsatisfactory in that it failed to defmc chil- 
dren, and because every use of the seven \yords could not be 
deemed offensive even as to minors.^' In 1976, the FCC had 
proposed to the Congress legislation to aniend the Conuiiuni- 
cations Act of I9J4 with respect to the dissemination of ob- 
scene or indecent material."^ One se^^tfon of the proposal 
would have precisely defined ^indecency/'***** and would have 
elinlinated any vagueness objection. However, the Commis- 
sion has not pursued enactment of that legislation and has re- 
quested'* no clarification of (its authority to regulate or define 
indecent or obscene material in connection with the current ef- 
fort in the House of Representatives to re-write the Communi- 
cation Act."^^ Further, the Commission staff l\as indicated that 
the Commission will probably not seek to clarify the obscenity 
standards or their application through the rulemaking proc- 
ess. '^^^ , - 



^5 'Xa) P«(cn(ly offensive rcprcscnutioiu or descriptions of ultimate sexual 
acu. normal or ptrvertcd, aclual or simulated, (b)' Patently offensive representa- 
tions or .descriptions of masturbation, excretory fbnetions. and lewd exhibition of 
the i/nitais.** Id at 25. 

/%. Hamlinfv. United Suites, 418 U.S. 87 (1974). 
/ 97 Pacitka-FCC, note 6, at 98. 
98. Pacilka-Appealt, note 19, at 17. 
99 CoN<2 Rtc. jafftf note 86. at S. 17 10 1. 

100. '*The term "inttecent materiar means a representation or verbal description 
of a human icxual or excretory organ or function, which under contem^rary com- 
munity standards for radio communication or cable television is patently offensive.** 
td. at S. I7I0I. 

lOL Telephone conversation with Harry M. ''Chip" Shooshan III, Chief Coun- 
sel, Tekcoromunications Subcommittee. Committee on Intersute and Foreign i 
Commerce. Hoa%e of Repteteotatives. Washington. D.C.. Aug. 29. 1978. 

iOi2. Telephone convenation with Frank Washington, legal assistant to FCC 
Chairman Ferris, Dec. 5. 1978. Washington emphasized that an actual decision not 
to issue regulations had not been made by the 5-m(^mbeir commission, but con> 
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Thus^ the Miller requirement of statutory specificity has 
not been applied by the Court in the area of broadcast inde*- 
cency. Nor does the KCC appear inchned to provide specific 
statuatory language in the absence of a judicial mandate to do 

so. 

5- The Material as a Whole Must Lack Literary, Artistic, 
Political or Scientific Valujc 

In its WB.4rl order, the YQQ announced that when' chil- 
drcn arc likely to be in the audience, a broadcaster's claim that 
material has redeeming siKial value will not be considered.* 
During the hours when children are absent from the audience, 
redeeming value will be considered only if a sub.stantial effort 
was niade to warn unconsenting adults of the possibly objec- 
tionable nature of the broadcast. This policy is a departure 
from the standard announced in WVHY and applied in 
Sonderlmg, where the Commission, guided by the then-pre- 
vailing obscenity standard, said that to be judged indecent, the 
broadcast material must be "utterly without redeeming social 
value.'*'**^ 

In practice, therefore, it can be assumed that Miller\s re- 
quirement that the material lack "serious literary, artistic, po- 
htical or scientific value will no longer be applied during the 
hours when children are presumed to be in the audience, and 
will be applied in only a limited manner at other times. 

6. Summafy 

The FCC has defined "indecency** with reference to 



cccded lh«l such « decision was implicit in the lone of C'hairman FerriV July 21 
speech lo the New England broadcasters and FCC decisions following Facifica. See 
texl accompanying noles 105-22 mfra, 

103. Although this Order 'wa^ overturned by the Court of Appeals and not re> 
vivcd by the Supreme Court in its review, the FCC has recanted the definition, and 
thus pcrhapa indicated its intention td pursue it. WGBH Educational Foundation. 
43 ltR.2d 1436 (IV78) 

104 WUHY FM, 24 FC C 2d 4(>«, 412, IK R R 2d 860 (IW). Both WUHY 
and SomkrUmf were considered by the Commission before Milkr was decided by 
the Supreme Court. Miiifr rejected the -previously applied rule that material was 
censurable only if "^utterly without redeeming social value'* and substituted a less 
re^tnctive rule that permits prohibition if the material lacks ''serious literary, artis- 
tic, political or scientific value " 413 U.S. 15, 24-25 (1973). Neither of these stand- 
ards are applied by the FCC, however in judging morally objectionable materials if 
children arc in the audience. 
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Supreme Cojjrt obscenity standards. However, of the six 
requisite elements of obscenity established by the Court m 
Roth and Memoirs and refined in Miller, only the requirement 
that a work be patently offensive appears to have survived 
Paafica intact. ' 

While it remains necessary that a work be judged by coni- 
niunity standards in order to be banned as "indecent."" the as- 
certainment and application of these standards are surrounded 
by imptmant questions, the resolution of which may decide the 
ultimate vitality of the requirement Additionally, the required 
clement that a work must lack serious literary, artistic, political 
or scientific value in order to be banned will only be applied 
during whatever few hours children are deemed not to be a 
part of the audience. 

The other tests established in yi/////r that the work ap- 
peal to the prurient mterest. that it be judged as a whole, and 
that it pt>rtray or describe conduct specifically proscribed by 
law- -would now appear to be inapplicable in judging broad- 
cast inded^ncy. 

III. AhPLIC Al ION t)J iP^C ///( 

^^'The FCC Is Not Goini^ To Become a Censor"^"' 

In a speech to New England broadcasters two weeks after 
the Pacifica decision was announced. FC C Chairman Ferris 
told his audience; "1 do not want that case to lead to timidity in 
your coverage of controversial subjects."'"^ In an effort to de- 
fuse Critics of the opinion. Ferris noted that the circumstances 
of WBAI s broadcast arc "abt>ut as likely to KKCur again as 
Haley's Comet. ""' He then pointed to the Commission's July 
20. 1978, decision in Boston .Station WGBH-TV's license re- 
newal proceeding'"* as a demonstration of the restraint the 
FCC intends to exercise in responding to fliture indecency 
complaints. In that proceeding, Morality in Media in Massa- 
chusetts had filed a petition with the FCC to deny license re- 
newal for noncommercial station WGBH on the basis that the 



10^ Speech by FCC Chairman Charles D Ferris lo New England Broadcaslers 
Amo«. . Boston. Mass . July 21. 1978 |hereinaner cilcd a.s Fcrri.<« Speech) 

106 Id * ' 

• 107 Id 

m 43 R R 2d 1436 (1978). 
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station was ''consistently broadcasting otrenstvc, vulgar and 
otherwise harmfii^ material to children without adequate su- 
pervision or parental warnings.''*^^ The petitioner identified 
four speciAc programs whicKeither expressed philosophies not 
deemed fit Hot youth, or which contained jsolated usage of 
'^vulgar*' words.''** In denying Jhe petition, the Commission 



wc cannot base (he denial of a licence renewal application upon 
the 'subjective determinatioti' of a viewer, or a group of viewers, 
a;^ to what is ot is not 'gixxl* programming .... |A| pejjlion to 
deny mu^C contain *5pccitic allegations of fact sutFicient to show 
that a grant of the application would be prima fane inconsistent 
with the public interest, convenience or necessity,*'' 
1 he Commission continued: 

With regard to '^indecent" or "profane" utterances, the First 
Amendment and the "no censorships* provision of Section 326 of 
the Communications Act severely limit any role by the Commis- 
sion and the courts in enforcing the proscription contained in Sec- 
tion I4M. The Supreme Court's decision in \Paiifica\ affords this 
commission no general prerogative to intervene in any case where 
words similar or identical to those in Pacijica arc bro4dcast over a 
licensed radio or tele\^sion station. We intend strictly to observe 
the narrowness of the Paafica holding,"^ 

In announcing the decision, the Commission said its con- 
sidcration was limited to a review of whether a licensee's over- 
all programming had served its area and not whether any 
particular program was appropriate for broadcast. It is the li- 
censee's responsibility, the opinion asserted, to determine what 
programming is appropriate or suitable for airing. 

B. The Need To Establish Standards 

The WGBH opinion and Chairman Ferris' speech clearly 
demonstrate the FCC's present intention to stay well within the 
most narrow reading of the Pacifica decision, acting only to 
censure the most blatant broadcast "verbal shock treat- 
ments/*' such as that delivered by WBAI in its airing of the 
Carlin recording,**^ However, this Commission's approach to 

109 /4!.at 1436 

1 10. The programs complained of by the petitioner were: Masterpiece l^eater. 
The Tkif9 t^^s Mofity Python > Flying Circus, and Rock Follies, Id, 

III U at 1439 

III U at I44L 

113. PaciAca-U.S , ji^/vr note K at 3044 (Powell. J.« concurring). 

i 14. It should be pointed out« however* that Fac^ca and the W(jBH opinion are 
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the problem of morally ofTensive programii has not been shared 
by past Commission majorities,*'^ and there is not assurance 
that it will continue to be the majority attitude; An administra- 
tive agency— ^ven an independent agency such as the 
FCC- in which decisiv)ns are made by political appointees 
with terms of limited duration, is likely to be subject to pres- 
sures from the executive branch and from Congress. 1 his, ob- 
viously, is not the ideal forum for a determination of 
constitutional rights. It is even less so when the decisions are 
made on an case-by -case basis. 

Justice Powell, concurring in the ComVs Pmi/ica decision, 
expressed confidence in the FCC s ability to make the "sensi- 
tive judgments required"*''* in balancing free speech rights 
with the rights of unwilling adults to be free from exposure to 
objectionable material. Justice Brennan, on the other hand, 
was less certain. . .that such faith in the Commission is war- 
ranted" in light of past FCC indecency determinations,"'^ The 
larger question, though, would seem to be whether the 
Supreme Court should have left to agency determination im- 
portant questions regarding first amendment freedoms wfthout 
some indication of procedural safeguards to assure that pro- 
tected speech is not unconstitutionally abridged. 

The danger inherent in the decision is that, in the absence 
of precisely defined indecency standards, the Commission will 
be forced into the decisional quagmire which the Supreme 
Court itself faced until it estabhshed the constitutional tests for 
obscenity articulated in Af/Z/er. The frustration of the stan- 
dardless adjudication which the Court confronted prior to 
A/i7/er was expressed by Justice Stewart in Jacohellis v. 



distinguishable loXhe extent that the Utter involved licen^ie renewal. As jiuch. the 
consc^^uenccs of the Commission's hndinfts of indecency on the part of WCiBH 
would be much more severe than in the WBAI ca.se. 

1 15. For purpoMs of comparison, it is instructive to contrast the tone of C hair- 
man f erris* speech, siupra note 105. with that of a speech delivered by Chairman 
Richard Wiley in l<)74 warning licensees that 'he saw dark clouds' on the TV 
hori/A3n and that broadcastent had better show 'taste^ discretion and decency' in 
their programming/* Washington Poit, Nov. X 1974. at K-l. col. 4 

116 PaciAca U.S.. supru note I, at 3046 

117 Id at 3051 (dissent) Justice Brennan refers to Illinois Citi/ens Comm. for 
Broaduumng v FCC. 515 F 2d 397. 418-21 (D C C ir |975) (statement of Ba/elon. 
C\J . as to why he voted to grant rehearing en banc) to support his lack of faith in 
FCC obscenity/indecency determination. 
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V 

I shall n6( uxlay 4i(cmp( furlhcr (o d^Aiic the kinds ol maicriiiri 
undcrsund to be embrnced withm that shorthand description 
(hjirdcore piHnogriphyj: mid perhaps I could never succeed in in- 
lelligibly doing so. 0ui. I know it when I srt , .^^^ 

A precisely Ucflncd Icsl against which to judge Questiona- 
ble material diiAinishen the danger of infringement of constitu- 
tional rights. However the VCC has indicai^ed that it will not 
seek to assure broiidcaster certainty through its iMlepiakin^ 
process.*^ In the absence of court-established tests or FCC 
regulations, licensees seeking guidance can only look to the 
broad cxinclusory statem\:nt contained in Chairman Ferris* 
July 21 speech: *Thc Commission's highest priority continues 
to be to encourage bi>ld, innovative and controversial program- 
ming—not to discourage it/**'^ 

The establishment of, precise standards through rulemak- 
ing procedures would not only provide more certainty for 
broadcasters who must make daily programming decisions, but 
would also lead to the development of more consistent, ra- 
tional and socially beneficial criteria than <would be "Jwssible 
through casc-by-case adjudication. The Commission woOld be 
in a position to solicit the views of the industry, constitutional 
and sociological scholars, community groups and others who 
would be unable to participate in individual decisions. Addi- 
tionally, relatively straight-forward technical factors-such as 
determining the hours when children are sufficiently absent 
from the audience to permit presentation of ''aduft" materiaH 
at what age should children be protected, what community is 
to be looked to in establishing community standards, and how 
those standards are to be ascertained — can be more eflficiently 
determined in a rulemaking rather than an adjudicatory set- 
ting. 

A serious danger inherent in the continued absence of spe- 
cific stafidards is the chilling effect the decision is likely to have 
on licensees. Despite Chairman Ferris* admonition that broad- 
casters must not let Pacifica 'lead to tiniidity in . . . coverage 
of controversial subjects,*' the broad discretion apparently 

1 18 378 U S 184 ( 1964) (Stewart. J , ctmcurf^ftg). 

119. td It 197 (cmphAsu added). 

120. Set ncHc 102 snpru 

121 Ferhsi spe«cK. xu^ra note 105. at 6. 



granted to the Commiwion by the Supreme Court in Pacifica 
will undbubtedly inhibit much speech as broadcasters react to 
protect their commerciflly valuable licenses. 



allowed the Supreme Court an opportunity to indicate where 
the balance was to be struck between a broadcaster's freedom 
of speech m presenting non-obscene but objectionaBle hiaterial 
and an individual's right to be free from such material received 
through the broadcast media in the privacy of the home. In 
determining that the privacy interest was the greater of the two 
freedoms, however, the Court failed to articulate standards for 
future review of objectionable broadcasts, and apparently 
Weakened the Miller test as applied to the broadcast media, ^ 
It IS now the FCC^ task to flesh out the contours of tiP 
Pac^ca opinion in order to provide broadcast licensees with 
the operational guidelines which the Court's opinion lacked. 
While it IS the Commission's present intention to proceed on a 
case-by-cas^ basis, this Comment has proppsed that a forfnal 
rulemaking would be the preferred course of action. Technical 
questions could be resolved in a more efficient and less costly 
fashion; th^ Cominission would have the benefit frOm a com- 
plete and ratipnaUy developed standard of what objectionable 
material is proiuaibed. Without such standards to define where 
the line between acceptable and unacceptable material will be 
drawn-ror at least a detefmination of what criteria will be con- 
sidered in deciding on which side of the line questionable ma^ 
terial will fall— broadcasters may be reluctant to air bold 
diverse or unpopular views lest they jeopardize reneWal of 
their licenses. It i$ only through the establishment of compie- 
hensive standards that the FCC wiU assure that the airwaves 
wiU remain open to the full range of protected speech. 



• Auoctti*, H«fui A Haitson; J.D.. Oeorgetown Univcnily Law Center 1979- ' 
A. in Conmunicatioas, Sutgunoo Sute University. 1972; B.A.. Spnng Hill Col- 



CONCLUSION 

Thp controversy between the FCC 
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Regulation of 
lelevisioii Broadcasting 

How Costly Is the '•Public Interesf^?* 

Roberi IV. Cfxmdall 



Ai viuwnNl of American leleviiion Hip 
. across their dIaU In seaixh o^ %om«h 
i th^t\$ ihcy would like to ihey ar« 
lileiitly mocked by jMsvcniy-fivc or more chan- 
nel deniarcallons where ihcir leii do not rv: 
ipond. Instead of many choices of program, 
they tnuit reconcile thcmiielve^ to three, four, 
or perhaps five. 

Sometimes they must wonder why. If 
ssk^d. Ihey are likely to blame the Itmllailon 
on technical problems i there an; not rnough 
channels available, so the government has to 
allocate a minimum ouniber to each commu- 
nity The explanation sounds reasonable, and 
it is the one that has been encouraged — or at 
least not discouraged—by the Federal Com 
municatlons Commission (FCC). 

' The real reason has little If anything to do 
with electronic phenomena — with either a 
shortage of channels or. as some would have 
it. the inherent inferiority of UHF. Rather, the 
limitation exists because of the FCCs desire 
to make sure that viewers are offered a big dol- 
lop of edification with each swallow of enter- 
tainment no matter how edifying the cdifica 
tlon or how entertaining the entertainment. 

I do not intend to dlscUss program quality 
or whether federal regulation of the television 
industry is necessary or <iesirable. My objec- 
tives mrt far motv limited. They are (1 ) to ex- 
plore the rationale underlying the FCCs poticy 
for regulating commercial tefevision broad^. 

^oh^rt W. Cr^iitdatt, deputy director of thrCouncii 
Oft Witi4 and Mc0 Stability, formerly sgry§d «j/ 
pfpf^stof 0c<momk:% af ike kimgmckHSMtti in- 
ititut€ of T^hno4c$y mU aj aMjpr to a m«m 
0/ th0 F4d0f^ CommtmkmtidmM Commission, 



casting and (2) to examine whether that policy 
has been effective, regardless of the merits of 
\}v,\ic objectives. 

1 address the Arat point by showing how 
the FCCs policy for allocating channels has re- 
strained competition, fostered monopoly prof- 
its in broadcasting, and provided the means for 
subsidliing "merit'* pi:ogrammlng>-<program> 
ming that Is regarded as worthwhile by the 
FCC but that wouici not be provided by the 
station on the basis of Its audience appeal. This 
merit pix>grammlng 'consists of local and na- 
tional news and public kffairs, along with al- 
most anything else (in addition to news) that 
is locally produced. 

I address the second point by assesafng 
the ej^tent to which the FCC's merit program- 
ming policies yield nonentertainment program- 
ming costs roughly corresponding to the mon> 
opoly profits. brought abput by the limitation 
on the number of stations. To do this I will 
analyze the costs of different kinds of profrpuo- 
ming. Essentiglly my analysis represents the 
tirst attempt to measure the degree to whlc)^^ 
the FCC extracts a quid pro quo—costs ln< ' 
curred by broadcasters for merit programs 
in return for benefits Mha( go alpng with re- 
stricting the numbfr of stttlons and providing 
•a more limited choice of programs. 

Interpretbig the "fuMic Iptereet" 

Were profit maxImliaUon sufficient to ensurp 
that stations served the "public Interest/' the 
commission's only role ^uld be to enforce 
spectrum t>roperty rights. Once such rlih|s 
were (MnMl. browkatten could bid for them 



^Robert W. Craudall In Kc^gulatlon, voK 2. Jan. -Feb. 1^78 : 31-30. Reprinted with per- 
misHion'WvAiuerlcan Knteruriiie luatttute for rubllo Policy Hfic«rch, 1160 Seventeenth 
8t. N. W., \Vaahiugtou, D.O. :iOOa«, publither of Regulation. Copyright 1978. 
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oll«t miy |)iu||iaiiiniiiig thtii thev bvh«jvt?d 
to be piotii tnAHiiiiiiiiiu Cltjurlv the Ua% 
not iiiiciprrtcti the IV34 C oiiiiminii«t,on* Act 
in ihf hniiivd w»v thi> wimM uiKgc»i Ftlcvl 
Moil statiuii htcniccn evahiAtnt on the hti\\\ 
oi thfir revynl in »ci-ving a wulc luiitfr u| hi 
ttixkhiiil inicroki^. In npurting Uh al. national 
ami wuiUl uiuj in vxjimining the niaiiv 

iNMUn JaeUiK (oi picMiniaUlv fnring) then 
vu'wvis In ofhri vvoid>. a Maiionn ^'rfoini 
ttiKf is nku'su-il bv I ho H\ Aicuidti^K to nicasw 
invs Of ihi- qiiamtty aiut t|nalii> of n> non 
eniei inlnmcnl proyi aninnng hi^cni-ial Aiui lo 
lal pio|{iumniin^ ni paituului 

Nti! MH|)ii%inJilv. ihf coiumisMon hrt> U- 
KUii ttf uqiuu- ihai >iaiion% inbiilaic ihc 
anu>iini nu irt progranunnii: nil ivpt'^ that 
i» urtervtl duniiK an ainuial >ftinpli- of sv\cu 
da\s ^ho>cn at i nndoin It ha> al>o bi'tjini to col 
WkI and publish ihrji' iabulaiUm> loi al| 
lM»n'». with this nifoinialiiih lH'ionin)K p.itt of 
tho lu onM- rt'1l<rL^al pUKt'>s cmm v ihivc yrars 
In addition, rmh >talion itujst ioniohow avA-i 
lain i(> roninuiMits > pioKianuning ni-i-ds and 
drsinn n>oMfiin^s oi Uk.\\ m\\v*nd p\d)lu at 
lun> to nuvt ihi'ni.rhis pitKi'<i\ w Huppo^ii'd lu 
make foval *kiatit>n nianat^cis nioic ii;s|v>ti\ivf 
to ihf co^ki•m^ ol then Luimnuniiio 

It i> nnpoiiant to cinpha%i/o thai FCC ivg 
Illation uf trlt'MMon broadi a>tin|i is aimed 
prtiiinrilv ai the Million lu onscc UacU iiciwdi k 
«mu% fi\o staiion>. all VHF' and all in major 
maikfi> luu h t»| thoi- stations and the net 
work as littMiM*e (hut not ait a iitMwurk per ^c) 
air MibiVtt to thr j»aini' tt'Kiilailoii and liceivse 
reiu wal protedinr as ans of the tietwoik\ 200 
oi nunc other afhlialev Thongh net wot ks are 
not subject lo Ikcnshij: puKcedtngjt exrept as 
Jitation owners, du- FCC'dtn^s have an t'Ifeci on 
the tpiiiniitv and tpialiiy of network program 
miiig Foi in\inncc. a W7Q decuion to ivMrlcl 
the ninovmi of cniortAinntcnt programs that 
may bt- oOeted during prime viewing hours 
was based o;i the lommti^ion'!! vtev^ that st^i 
ttons should b«: encouraged to !4clect programs 
fit>m a wide universe of pix>graiii suppliers. 
The result of this r\de h«s been to siibsUtiKc 
game shows (which are ivlniively cheap) for 
more exi>^iKiive programs offered by the iiet. 

' VHF ( vcnrf}|gh ri«t)ueiKY tnnxmitiltm) *ct<xiiit«7or 
twrlvi? of !hr eighty Iwo t hjiiinci luimhrrs »ppcariiia 
on ih« TV Uiiiu VUY (nlirft high fitHjurnrv traniniK 
tninl ftctoiinl* for Ihf tiihrr ^rv^niv 



wor^s One may note aUo the recent lirfofiiml 
and appairntW illegal (amily hour" limit'mlon 
of «e\ and violence during evening hour* nc 
goiiuted with the neiwork«« but formally di ' 
reeled at the >/<jfn»u' prij)|rainihiiig activitiet. 
To the cstteni that a station'^ p^xigrammiiig Je- 
cihion IS simply to contiect or not (connect to a 
network feed from New Yoik. tfu- |H>hcic$ 
ftliiu'd at aflectiiig station piogiam qualify oi 
t|uaiitlt> are alv>. in fact, amu-d at lhe'netwoi k 

Monopitly. Cn>M Hubildy . 
ttnd FCC l.«vtnic« 

111 l'>^2. whi n the FCC announced lis final VIIF 
UMf television plan, it reaflirmed ("grand 
fatheied ■) the existing VHF allocations, most 
ly to aVoid confiontMHj '•^t^ owners with a loss 
of (laiuhise vajue Beci^- of this decision 
and also biHausiV„f „ generally "iwpulist" phi 
losophv, the commissiiin di$|H'ised VHF chaii 
nels acioss the couniiv In such a manner (hat 
only ,10 iH-rcent of alf television homes cnn iv- 
ccive Ioui*'Ih moix- commercial VHF staiions 
off the aiT' (meaning wlthoni some inter 
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mc4iiiii> »Wih A% i»bk). mid \t%\ ihaii 15 p«fr 
i-«nl tan rrcclvv tive or inuro Murkets like 
BoMon. Ck'vcUml CliKinnuli. HuliiiiujiY. Phil 
aiK*lphu. aikI AlUnu were nlvcn unly ihm 
iuti)iMeti.Ul VHF ^miiuiu-'M} thai Marlford. 
ToleUii, (uiuuiluiK (Ohio). lAncattei (Peiin 
NvlvMnu). Chrtiiunuoua. rtud Macon (CVuigin) 
i OuUl have one or inoir 

While ttitolhoi W |>crcent of icIuvi,\lon 
hornet lan lereive a kniith comfueitUl lele 
VI lion »eiv til*— through I he VUV tmiul-~Aiul 
iimnx i>lher lnillllol^ have iiiuiscil UMh olhovR 
liom. ihc thfcMontv of UHF iiatinns when 
Lon)|H*ling VMth VIU :itntti)i)\ in ihc ^aim* mm 
kel liiuiu ^lult wclviul oi p\>lennal LOiii|>etitton 
Ultr stgimK Mie nut »\ easily revi'ivcd and mix 
iiu^h moic ililhiuM to tune in on the tivemge 
hiniu'hulil ^et Thu*. the comnussiun ha». 
ihioiigl) \\s alkknliuiu plan, iiented Kubitan 
tial nuinupoly |H)\mm in lelevuion broadcust 
tng — nioniipolv power which w bv no nieunn 
tliovltnhliv given ihe <i\aUnbIe >|H>vtriiiu and 
thi' leihnidogv thnt i»n be nppiied to u*e il 
Frtr nune Loiii|>«*liiion would hnve been tei'h 
Mil ally teiwiblr «ind ^tlll would Ik* 

Oin' wjiv til iHMinit the giowth ol com|H' 
I It ion would be lo |K*riiut leleviMivi signtiK tf^ 
be 6ronik<i\t o\er a much wider »pe\-|ruin 
than the TCC allows Another would be lo rc 
uMixale the eighty two ihuniiels now dctig- 
tinted for television so to give caeh major 
rnnrkel |>eihnps ii% nmnv as ten or twelve 
cquivnleni. <.oni|>etiiig >tntion!i Smaller nmr 
'kcis euuld then be »eeoiiimiHiated with cable 
lelevt«ioii or Iranilntors 

AM pruposuN to increa!(e cum|>elilioti. 
hmvevet:^ hnv-? been tx^jeijed outright or simply 
not aeied viiK»n. Otie of these, made by the 
Duinoni network m 1948. was to ccntrnlizc 
VHP albHTAtiotts in the larger ciiien. givlnjit five 
or nioir channels lu each, and lo u%t' UHF lo 
serve ihe sinallrr outlytnK market ji Another 
ix'ccni proposal would hive Ineirascd the nuni 
bet of VHF outlets by irdueing the geograph- 
ical distance between «eleeicd stations A third 
would have rrdueed the "Intermixture" of VHF 
and UHF chaniieU m> as to increase the nutn- 
ber of effectively competing com^ierclal sta- 
tions In each market This could br done by 
giving VHF to some' cities and UHF to others 
nearby The effective use of UHF would of 
course grvatly iticirase ihr number of stations 
that each market could have (The twelve 



channels iti th«4>rcscnt VHF band •up|M»rt over 
MX) logiincivial nations, while seventy chaii 
neU in the UHF band snp|»ort fewer than 200 
coininert tal stations ) In any case, the pt ucticjil 
effect of the allocations plan has been to pit>- 
vide Ihe FCC with considerable leverage for re 
quiring liceiues^s to cross subsldife pix>grains 
thai the commissioners believe ixflect the 
"public ttileresi " 



Thus, the commloslon hat, thnnigh Its al 
locailoni plan, created subslanlUl monop- 
oly power In television broadcaetlnf 

[ And 1 whenever a change . . , U ougg ealed 
... the commttalofi accedes to artumenta 
that gi^ater competition wouM be con- 
trary to the public Interest because It 
would reduce discretionary i^venuea used 
to suhsldtie merit proframmtng. 



The coinmlNxion docs not assert that it 
has ilelllRTately contrived a channel scarcity in 
most markets, nor docs it admit that It has 
deliberately cit^ated monopoly pnifits for some 
ciimnicix'ial pivgrains Nevertheless, whenever, 
u change in the system is suggested— whether 
by iiiean^t of spectrum reallocation or greater 
latitude for cable televlsipn service — the com- 
mission accedes to arguments that greater 
coiii|K*tition would be contrary to the public 
Ititctrst because it would leduce discretionary 
iwenues used to^ subsidize merit program- 
ming. Thus in fact the policy Is one of offering 
the quid pro quo: a limit (o competition 
nniong broadcasters offering entertainment in 
return for a commitment to offer presumably 
unprofttnble pi^granw that are deemed to be 
^)f giTater social value. 

This policy of cross-subsidiiatlon Is fami- 
liar to students of public regulation. It has 
often been employed in the fields of transporla> 
tion and telephone commutiicaCiont. with 
dubious results. Rarely does a regulatory com- 
mission have evidence Chat the policy actually 
works. But since il does not have contmry evi- 
dence either (or chooiet to disbelieve any that 
it has). It listens sympathetically to existing 
franchise holders who argue that admitting 
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I10W «ntr«iitii wuiilil dtfilmy the cruu iiifotidi 
latUiii thoiUhvd by ihtf r«g«iUiur« Huw«v«r 
tht* FCC Hhk not «v«n ttAighi «vUlcficc lu iu|> 
|N>it Its view, or «vcii the data from whUh 
ttvl(|riu'«* could t>c aikcinbled 

Th* Co«i ol MfHl froframmlnf { TiMory 

It U not tmnicillaicly obvtuua thai, other thUigi 
b«inti e()u«). a broadcanicr'a pruHt» should 
vaiv tiivtfrHoly \v(ih ainuuiit o( newm and 
piiblk atlalr?! piuKruiiii utfcred Merit progranu 
may toxt no mure to pioJuce thun other pi^v 
grnnH If %Lliediilin|{ a .%ub.>la/\iial iiumboi of 
lhe»c pvoginiiu inukvs liccn^ie iviiewal oai^ici. 
thr %tAiiu(i \m\ well be pleu»ed lo do n 

Oil the other hand. ulTeriTtg tnore merit 
piuKiamiiiiiig could reduce pmlitk-t-ither 
I loin (leirenU'H in revenues or ffom liicira&cit 
In proKrunumiiK costs It news and public, al 
futi H 01 c loi!i popular willi ,vl.cwei& than on 
teitainiiiuiit progiunu but require oulUvi ai 
^leat or nearly as gi^at. they will piviluce. at 
their > hi oiutca^niig hour, n revenue lojii to tlie 
itiilloii MowevOi. sifice the »ue of the rof<j/ 
viewing audience in a market at nny hour h 
viiiually fixed, one station's saciihce iy nn 
oitier's gain Thus, if Ml rtlation* in a market 
vtioifklF otfei the »unie mix of new* and public 
affairs aiul popular enlei laiiimeiit. the total 
uiutieiicc foi each silaiioii should be unaffec ted 
over time, eviyi if new^ and public affairs suffer 
greatly in coiii|H>tition with other program*^ 

Analyzing the piYciae effects of the inquire 
mem for lowei audience merit prograinndng 
is even more difficult than ihi* ixrasoiiing sug 
g<;si« Dtning soiim? periods, tuch ^jearly or 
lat^e evening, all starlotu may be off^^g iwws 
programs iit tonie n)arliet>. and in these casei 
the evidence suggests that few, If j^\v. viewers 
arc loxt During other periods. Iwo or three 
station^ niiiy be offering network or local news 
while an "IndejK'ndeni" (iioii network affiliate) 
station shows an old motion picture or network 
i^run III this case, there is a dlstliKt tendciKy 
for the stations offering news to lose viewers to 
the independent Since public alfairs pmgranis 
and certain lOcal programming will usually be 
nin opposite at least one entertainment pro- 
grain on a rival channel, tifese programs will 
usually drive viewers away, leaving the broad- 
caster with a smaller audience for the merit 
fvrogram— and perhaps, because of viewer in 



cHiu. even during stKrcMdiiig houra But. as we 
noted, if all stations offer tfie same pixiportlon 
of merit piogranu. oach will ex|Ksiioiu« Its 
iihaiv of temporary vlewwr loss, und.lhe rela- 
tive iKxsltion of the stations will be uiYatfocted 
Giveiilhat viewers tend to switch channels 
rattier tfum turning their sets off. it follows that 
tfie I'CC's |>olicy of requijing progr«nimlng In 
the "public interest" couin affect total bix>ad- 
caster profits oiilv if It affected the cost |>cr 
viewei tiour delivered to adveiTlKers This 
might iK\ur if news and public uffairs pix^ 
grams were i^ore exfKiisive to produce p*r 
\'(v\rcr adnnttid (o (hem than tt»c entertain- 
nieiyi progian\s they displace. But even if they 
were, total prograni costs per viewer for all 
bioiutcasteis might not be raised bccauiie of the 
cffeiM of merit pixtgramming upon the audi 
once for coiii|>ctiiig piogianis at the same hour. 
A simple example will illustrate this effect. 

What a network will pay for a prograni 
will dc|>cnd on wKat It ex|>ccts to be able to 
charge for commercial time. Sup|H)se that a 
network paid 12 million for the rights to ex 
hibit Ja\v\ during prime time It might have cal 
culated that it could sell twenty niliiuies of 
commercial time during the exhibition of this 
film at. say. tlW.lXX) |>er minute, assuming 
average coni|>ctition from the other networks' 
piogianis during the time the film Is shown. 
Faced with this awesome competition, a rival 
network might choose to offer a public affairs 
program that pravide*, say. a detailed look at 
air bags for automobiles. Once this sacrifice is 
nniiounced. tlie network offering ^aiv.t will raise 
lis asking price of coinmeirial minutes in the 
film to |>erl»aps $I7!j,000 per minute (if it hat 
not yet sold all of the time). Can the film com- 
pany that sold the rights to Jaws. h6w ralft^ Its 
price? The answer is "no" because prograni 
contracts are signed considerably In advance 
of exhibition — often as much' as two or three 
years— without any provision for eacalation if 
tlu* audience is larger than anticipated. 

In this hypothetical case, evtn If the air 
bags documenlai*y were tnofc expensive than 
Jaws per viewer deliveied. the total cost per'' 
viewer of all network programs during rele- 
vant hours might be no higher than if all three 
networks offei^ standard entertainment fare, 
flence. while a higher cost per viewer for news 
and public affairs Is a necesftat^ condition for 
the existence of cross-subsidy, it is not a iuffi- 
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ckiit ctMidltluii. Th«n0 mmy In imci b« cuirv 
•puncilni rtfthkreii coili p«r vi«w«r for ihv pro- 
|i«mi lh« vl<!W9ri» choo«« lo wntvh iii|to«(l of 
lh« imrlt prof r«nii OtiW if «ll «iid pub- 

hi Mftairi wore off«i>e(l ml Unw% when oih#i 
tvpr« of pronranix were uiiuvAiiubltf tuiilil oiut 
iiM«it that the higher co»l |>ci vlvwci loi »itch 
prngrMiii'i woiiiti pii)v« \:i\ihn Mili%Uli/ii(iori 

Jhm Cot! ctl Mtrit rrofnimminf : 
N«fwork Unta 

III ihik itfctioii. I MtU'itip^ to tlclvrniiiu* the net 
woiW u>*l |h;i viewer |>ci Kom lor pilnie iinu' 
ciiln tnliiiii«iit %crie% aih! for luMwork new* aiul 
publli' Alf all's piograitimiiig II there i% a sub 
ilaiiltttl «i)d«(l iHwl lo in«rll pivgr«mtniii«. 
Ihoi^ iUHV l>e n i n>ji» ^uba^tdy and we inav he 
Mc to lurnAiirr tt II thrixr \% Itttir oi no Hitiled 
cost, ihciv can he no tro»Ji subsidy 

Dnforliinutrlv annual tabnlaiion^ of \\c\ 
work iKWM and public atfuli^ pn>g»uniniing irv 
not now published, but each network siippHed 
the author with a complete Jisting of it» 197^ 
prograiiu. as well as nvernge audience ralnig!^ 
if thry wei'r nvallable ' Many s|>ei~ial lone time 
only) public aHaiis piogiiiins weie tioi laied 
^jJjhy the cuinmeixiul audience surveys, so laltngs 
^^f^veiv asMimed for thene prnf^raiuii etpial to the 
average of thoie s|>cctal ptxigiani!! that were 
rated. The rtf nulls for each network arc pre- 
Miitcd in Table i, which :»how9 the luinibcr of 
honi^ of iHpws and public alTairs on each not 
work and its average Nielsen rattnl (ihe pix> 
^ poftioi) of the nation'* television ho'ine^ v^ew 
ing the regular and "»l>eciar* programs, accord 
itig to vninpic surveys) 

Obviously, some {v*y of distinguishing 
among pronrams must b« found For present 
purposes the distincliomi arc dictated by the 
availability of cost data Each network submits 
ill eatiiiiate of the coils of "news and public 
affairs" progranuning annually to the FCC. 
which publishes an Aggregation of these estl- 
matea This aggregate coat estimate is used in 
my analysis. Bi> that I Include as "news and 

*Th«s« iibulatloni iikI the tocai-stiticm program \omt, 
<kwrlbad b«k>w, were Mibmllied lu tha lulhor white 
ht was an advlMr Ip Commiiikmer Qkn 0. Robinson 
In 

^thii li tn esllnMle based upon rtpurted total rTx> 
trsmmlng coats, data un the cost of new sml continu 
Ing prufrmms. ami ctmveisatlons with network exfcu- 
ttvts. 



public atfairs" all the programs so i'lassitied by 
the networks theniselwi 

1he variaiure In the number of tneilt pro 
graniming hours offered by the networks Is 
striking ABC lagged behind the other two by 
a wi^lo margin, though ft led in average audi 
cnco yield Its slightly belter audience |>ei(oi'm 
nnce derived frvmi the fa<.t that it ofTeixd fewer 
phoginuu during mai^ini^ time |>eri(Kls, rather 
than rellecting the |>erformance of ABC's nig hi 
ly news prA>giams or of its regulai public al 
falr^ offerings NBC scheduled the largest mini 
her of news and public affairs hours l>ecause 
llic Toilay show was classified ns being entiiely 
in this tatogoiy ABC had not yel begun com 
iK'ling with Tinlay 

Since prime time entertainment series al- 
liactcil on averngu 18 peAreiit of the nation's 
television homes. Ta\ile I suggeMs Ibat. on uver 
age. network news and public affairs attracted 
Umwocii M> |>ercent and 50 |KMceiit of the nudl- 
eiue for prime-time entertainment series in 
1973 Bui how much did ihcse programs cost— 
both absvUitcly and In txrlation lo the moix? 
|Hi|»iilar entertainment scries? The Individual 
network dutu arc not avnllable for public dis~ 
ilosuir, but reports to the FCC can bi* imhmI to 
obtain ut least tu u)ugb estimate. In 1973. the 
I hive networks ct)tnbined re|>orle<l that they 
s|>ent II 19.836.000 for the pmgrains liuludetl in 
Table I. |9.485 |>er rating point |>er hour. If 
prime time (evening) enterlaliimeni programs 
tost the same |>er rating point |>er hour, attract- 
ing 18 (K*rcetil of television households, average 
costs would Come to $170,750 per hour In 1973. 
the networks Inturrrd costs of approximately 
|5503XK),tKK) for prime-time eiiteriaintnent pro- 
grams, oi slightly more than $180,000 |>er hour? 

taMa 1 

NFWSAND PUBLIC AFFAIRS PnOQRAMMINQ OF THE 
TUnFP NATIONAL TELtVISION NtTWOnKS. 1975 



Tc^ Moors 
of Nowa and 

PubNo AffaOra 

ntifjutt^ly sch^ulifCf piOQftm^ 



AOC 
CBS 
NDC 

ABC 

CDS 
NDC 



234 
019 
7^6 



21 
210 
218 



Audiinoa 

(p«rc«n| ot 
nstionsl talavition 

hotnvii) 



77 
62 
72 



67 
62 
64 
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On Ihli it npiH^arii thai lh« iKi)worl(i may 

aciiialiy «pcnil ]wr viewer 'for new* and 
public alfair» than for tfnicriainnicni wric^ c% 
hiblicil during prime time The coin|>arliion ii 
only appjoxlniaic. f^owcv«r, and !*honU| he 
qiuilified for two ini|X>r innt ivasnnii 



. . . U app«art that lh« n9twt>rk« imy ac< 
tually tpami Ivm pmr vWw«r for iMwa and 
public affair* than for •nt«rtalnmani mrU* 
•xhlbU»d during ^rlnM tlma. 



Hi«i and mu»t im|K>rini\i in 1973 nn nnu 
«uail> iaigo numlHjr of public nlfalri progmnn 
wtfiv unsporuoied Hprcial evenly ninny ol ihcin 
dofthng wllh the Walcrgniv alliili An in*|K\ 
lion of I be net un I proginiiu iiutlcnies thai ap 
proiinuilelv 12 5 ptMvcnl of the tolul viewoi 
houri in»v huvo btoii uiis|>on\or(*d oi irlntivety 
ftcc fioin conuiKicinK On ihc other baiul. 
inoM lU'twurk news iiiiil publk allaiis pm 
grains nir broudcusi at noiipiinic bouri. dur 
ing whiib the n^lworkt {ind liKnl MnUon^ in 
<erl inoif coinmcivijl inniuteii of advert ishig 
than ihey do in prune boms These two faclois 
may tnnccl one nnothcr thai \\. the absonto 
of adx'crlising |n some may In- olfnci by tbo 
•grralor than Mvrnige amount of advertUiii|( in 
oibet* Even if ihey do not laiuel out. however, 
(he average io>t |hm viewer ol'^^ooiisoird 
and pubhi affairs programn would not rise ma 
icrifllly above the |I80.(XK> for eiitertninnient 
piogrann Jh^^ networks alinoM lertamly do 
not lose nion^y on onterlniiimcnl Therefore, it 
win.t unlikely that news and public nffairs aie 
a source of eCononiie lo9seiH-*io long a^ adver 
tKscis using them pay no leis |>cr viewer than 
they do for cikUerlainmrnt programs 

That flH* networks do not lose money on 
news and public affairs might np|>ear surpris 
big. but a iTading of i-ecenl network activities 
siiggests that network news is indeed profitable, 
at leaM at ihe margin Each network hajt been 
«iudyiiig tbo |H>!isihilily of exieiiding its nightly 
half bom of news to a full hour» but atfdiaIeK' 
objeeilons have apparently blinked the move. 
Moretuer. the eompetilion at 7 OO a m . bayed 
largely on news and inforniiitioo pV>gramining. 
suggests that the networks belicle this pixy 
graniniing can bi» irnnnierative IXiubllrss. 



■owe of the public aflaiu prograiiii In prime- 
timli MicrilU^ audience, but the nunibcri would 
Indicate that the overall eofci |>or viewer of pub 
lit alfairi and newt ig no higher than the co»l of 
prime time eiilertainmoni Thui. ai long ai the 
(oUit audience of the tbitie neiworkt ai each 
time period is unaffected by the iniertion of 
news or public affairs pmgranu. their coin^ 
billed profit* mi^ unaffected by laliafying the 
fit's appetite for merit pixigrninming 



The C4>ai ol Merit Programmtng i 
l.oeal Slalkm Dkaia 

In this lection. 1 offer a fairly stmng t<i3t of ibe 
degiTe of cross tubsldy at the local station level 
by coniparing the cost |>er viewer of newsi. pub- 
lic affdirs. and local programs with the same 
moasuir for entertainment progiains If the 
total television audience i.s unaffected by the 
extent of merit programming, such a test pro- 
vides a maximum measui'c of the degree of 
cross subsidy If one station's sacrifice of ncwr 
and publii affairs progiVms enhances the audi 
eiice for lival sti^iions. this net gain should be 
deducted Irom the cost of the inerii program 
in cstabhshing the net coHt to all broadcasters. 
On the other hand, if viewers simply turn off 
their sets in ixrsponse to the merit program, it 
is unclear whether total broadcaster pix)rils are 
rallied or lowered, since one cannot know 
whether a decrease in audience raises the price 
paid by advertisers |>er viewer more than It 
deciYases the number of viewers. The connnis- 
slon's ludicy might reduce total audience — and 
tbcirforo advertising output — to a level closer 
to mono|Toly equilibrUuii. which would mean 
that the "cost" to broadcasters (as a group) of 
the iwlicy of it^qulrlng unpopular pix)grRni- 
ming niiglil actually be negative. 

Surprisingly, the FCC does not have much 
in the way of usable data on the extent of local 
station programming, its audience appeal, or 
its cost. In order to analyze the economics of 
liKal programming. I asked fifty stations, ran 
donily selected fixim a list of alt licensees, to 
submit their daily program logs for a "sample 
week" of seven randomly chosen days In 1972- 
73. Of these fifty stations, ihirly five pmvided 
sufficleni Information to permit identification 
of local ptt)gram» fmm these logs. Audience 
figuirs were obtained from a national market 
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reMMiixh «iirvcy of pro^ii'Mintnlug In tho rtft|>«M*- 
tlvD IocaI iiiiirk0t% Whtfi^ev^t »udtiim'« infotin* 
tlon w«s mUaiiiii. ii wat vtAiiimtctroti th« i>%%i% 
of il«t« for AlinMiir pronrttilliihig in thfi vaiiK 
nmi kttt «t ftlinllm thiicH. The »uinc waa dono for 
all lihii«il Miiil t»)>«il progmniiiuiig < i»okt of 
whlih coii»i»tCil of rtfriiiiJt of oUI ociwoik 
tdricJ*) Since It mny W a»*vmi«tl ilmt pmfit 
lUMximiiing Uciitiona generate the prices 
the hxvil Atink of the*e hliu tape piugiaiui. 
thov serve asi a vOiHrol group foi iiiinlv/nig the 
ccoiioiuu s i)t Uval pi^gittiuniiiig 

for liH'ul !ttntion progi iiniiiiing eovts. I fol 
lowcil the piaiiKo of askoiiiiiig thai alt rv 
|uiit<\l |irugi2«iii ex|KMne» <.>!Ik>i ihAii f'lhn ami 
in|H* rentuU aiv Asstgiiabic io ''local" piogiaiu 
niing Coiiftlileiiiig the IX'C'j* »treSN upon KkaI 
pivgiuiiuning 111 t!»e In en.se renewal pixxcij. It 
U leaMVfiablc tu pic.Hinnc tliat any blan in %\a 
lioii i%*|x>i t» will be townrils allfHuling the gen 
era! ex|>ensc» of Htation opeiatloii> (o "pio 
gininmlng^' (which heiv means Imal pri)giAni 
ihi^g) Therofoiv. iOiulustoiis oh the eost of 
Uh*iI progi ainnniig aie likely lo be biaseJ up 
wniiK by an unknown Aiiuuuit 

Table 2 piovKle% the Nunnuai^ iUit,» for 
hlin la|H' an<,l olhei (KKal) ptograni% by Avei 
agt^ station outlays |h-i week, total viewing 
homeholils iUning the piogiain week, anil the 
Mveiageeo\t |h-i hoo^ohoUl Sinie the "linniple 
wt^*k" \panncil l'>72-7A. ihe cost tiata were 
avvraged foi the 1*^72 onil 1*^7) calenilai years 
The autbenv;e ilala were drawn from two sam 
pU* |H*nOiU — one in W72^theothei m IS>7i 

Toi these xiatioiin. Imnl pix)grainnitng ap 
|H;ar& to be much inoie ex|Hjn%lve |>er viewer 
generated than tilin tape programs Obviously, 
thcn.'fore, the ntattoiiH were not acting a) proht 
im«xnni/erx If they had been, thev would either 
hnve ynbstltoted film tape foi Kxal program 
tning until the inciTmental per viewer 

were equalised, or (hey would have reduced 
total pi-ograiti honrn by ^pducing Kh'aI oiler 
ing^. The obseived patterns cannot be consist 
ent with profit inaximi/ing lH*liavioi in view of ^ 
the »inoll<*r audiences re a b red |xm" hour of lo 
lal progiamnnng 

In the 11 reports to the FCC . the thirty five 
xtntions iia the sample deiu^rlbed above showed 
an avera|{e of 14 ^ bouts of !iK*al pix>gram« p<*r 
we«k My itrview of the pix>giam logs pixxluced 
a slightly lower e»Uinate — H I hour* In part, 
this dltferriice may have iwsulted fioin the fad 



that I did not eoniit very ihort loival announce- 
incntK and othor minor intemiptioni which a 
station ndght call U>cal piogranunlng Oit the 
'other hand. I amigit^rd an rnilrc hour to bxal 
programming if iHc show was scheduled for an 
hour, wherca* lh« rcpoits to tho TCC ai^ »\>p 
posed to omit connneixial in1«rriiptlont in cal 
culalittg local pix>grain minutes Certainly the 
fact lba( my estimate of local progrant hours Is 
not highly conrlated with the official tabula 
tlons pM)vided by the stations— Indeed tho cor- 
relation is only 4<> iKrccnt— suggests consider- 
able vaiiance in the definition of local program 
iiiing 

The dilTeiYiice in tl><' esthnates of local pn> 
grannuing is not iilvial In ordei to analyse the 
effect of conA|>etitloii, station sUc. and certain 
other factois on local program effort. I at 
tempted to eaii7 out rrgixrssion analysis l>oth 
on my sample of ^^ stations and on a much 
laigei sample of stations (The latter sanv 
pie Includes oidy network afliliates and utilizes 
the ofhcial FCC compilations of program 
hours ) In the larger lainple. station revenues 
appeared to contribute most to explaining the 
vaiiance in Una I programming effort, followed 
by newspaixM ownership of the station and the 
size of the market. 

When my estimate of local pmgrnm hours 
was used for the san^ple of thirty five stations, 
it tvu ned out that the mniiber of stations in the 
market was the only characteristic highly cor- 
related with the total number of hours. Moi^ 
over, for these thirty five stations, local piX) 
gramming hours were more highly conrlated 

STATION PROGRAMMINQ c6sT3 
Peft VIEWER. 1972-73 
(3ft ilstlon ismpi*) 

TVpM Of FroorwM 

Film tape Other 

(non liKHi) (locsl) 

Avamge sialion oullays 

per week in 1975-73 5.600 14,430 
(thousAtids of dollarti) 

Avei^ge audiences 

dufino sample week 1.?4t 960 

(it>ous(ind8 of households m hours) 

Avergne cost per 1.000 liouseholds 
per hour 4 7? 25 77 

(dollars) 



teufosr FCC rormt 324 sml Amsricsn nstssrch BurMU. 



with iiMrkel than wuh tiailoii rrv«*iiuo« 
Thl» tug||tf»u iKai cuiii|Hi(inoii lnduc«B nxotx 
local pixigiaiii tfffon. while addlUonal Btaiiun 
r«?v<riiuok (lor a Hlven iiiarkoi %ite and iIchi^ 
of cotniicntioii) hnvc no |>crccpnblc cflfci i 



ThM« rwilu CMI Joubl oa th« millon iKal 
lha rCC «Mui allimiUlf local profrMtimhig 
•ffoci by raaiHcilnii llw numbar of aiatlona 
In a ftvtftt markai and tharaby rmlatnf aia- 
IkMi ravanuaa. 



Thcsv \ c\u\x% cuNi doubi on ihtr iiuiion (hnl 
iho F(T ciiii iiiimuiaic loial pioKiniiiiiiiiig of 
Ion by icMrKling thi- iiiiinber of slniion* U\ a 
Hivcn iiuii Ki-r uiul ihncby laiKiiiR suiioii revo 
mics Cvrii narpuiig ihi- lexiili* of ibc ivgrvN 
»loii aiialyiii^ ba%«>d U|H>ii ihc larger sample^— 
Mild niftking use ol ihc xint ions' own i-cih)!!:! lo 
llio KCC one inuM iHrnclndc fhai ihr total 
amount ol loinl pi OKrainintng i» not inc'rca»cd 
by lUHhiiting tbo niimbtM ol Matloiis Oibci 



and taixrd iiHitlon pictuivi and network rt^ 
nnu) One migbt conclude, tbcrcloiv, that FCC 
ivgnltttion ini^v luotccd in foichig i nm •nb- 
»idy ol niciit prograniiiiiiig of a local iiatuix* 
from tbc pitilit* yielded by cnterlaliinuMit pn> 
giainss but (bat it htk% llnic clleci u|Kni tbo 
amount of nctwoik new* and public alfalm. 
Yet, how pivelMT U Ihe FCC quUl pi\> fpio for 
the knal ^tiitiotis^? U It ncccsftary to icjitilct 
the iniinbcr of .\tatioiis to it» cmixnit level in 
order to provide emb wHh the ix'vcnnei to 5n|v 
ixxit KkhI pmdraiiiiniiig. or conid similar it*^ 
%ult!i Ik* obtained from a less restrictive indicy? 

The e»tinintes in 1nble 2 .niiggeKt thnt as 
niiK b 82 |x*rccnt of all nonfibn program out 
Inyx iV|K)Med by stations liiay l>e sacrifices to 
the VCCs «p|>etlte for local pix>gramniiiig ef 
fort r.lven 1973 total brood cast i^veniies for 
lueuNed itntions of $2,06 bUlton and |V73 noii 
lilm progiuiii ex|>cn!^{i of |t)46 billion, (he di- 
version (cross subsidy) Is ti/ ff tost 18.3 |KMXcn( 
ol total broadcast revenue;; In other words, if 
a stntlon could substitute liliu ta|>c entertain 



iiient piogintnniing at the current averoge cost 
. ^ ■ |HM viewer for kK-al fore and not lose IX venues, 

thing, hcmg eipial. a reduction m station .-eve ^ Income befoie (axes could rise by 18 3 ,Kixen( 
mie. lienerates « reducdon m Imal progiam of irveuues Since s(n(lons averaged a red 



lug boms whkb is equal (o one (bird of (be pe 
ecniage leducdon In levenuen ' Thus, a doii 
hhng ol s(atious. which should approxlma(ely 
diviease revenues by one hall, should reduce 
lf>cal progranuning on each .\(a(ion by oiie- 
sixih Bu( if (he nuinbei of s(a(ioiis is doubled 
and local pmgrannnmg effor( is hve-six(hs of 
Its orlgmal level |>er s(a(ioii. (o(m1 Imal pm 
gt anuning in (he inarke( is ocdiallv Incixased 
The tivei age uuday per program would fall, bu( 
one canno( asser( (ha( rhe Uji would neces- 
sarily «Heit pi\>grani qualny >^(her foiwns( 
CIS* salaries might fall. bu( (he accuracy (or (he 
atUacdveness) of (he meteorological foixs.ast 
pmbably would no( chaug<>>->if one assumes 
tlia( ihe same (or equivaleiK) wea(her fort* 
cAs(eii would continur working lor lower snl 
arle? 

Tha Outd Pro Quo 

It app<*Ars thnt ntrtwork public affairs and news 
progvatns air not more costly jH*r viewer than 
cntrrtaiiiment programs, but that local public 
alfairs and news pmgrams are considerably 
niorr ex|>ensive than their alternatives (bliiicd 



agcu a return 
(Income plus inteixst) on sales of 24 6 percent 
iH'foie taxes, we might conclude thnt the FCC's 
ulliKntions plan would have allowed stations to 
earn nearly 43 percent on sales before taxes in 
!V73if cross subsidy bad iifit been practiced. 

To translate this arlchinedc iiKo a redim 
on cnpKal requlirs only a nieasunt of (he (otal 
capKal employed by (elevislon s(a(lons in 1973. 
The FCC re|>or(s (ha( (ict tangihU caphal em 
ployed by (el|*vislon s(a(lons in 1973 ainou(i(€d 
(o $749 million Since television stadoiis are not 
liiveKors in grand eii(er(alnmen( projects such 
as (hose developed by (be ne(works. only about 
one-rif(h of (heir cnpl(al is in(anglble.' Before 

'This Is the retiili pml7c(ci) by (h« rctressloiTeqna- 
lloii baMil on thf lurger sample. 
■This c«(iniai« li h»%ti.\ on niy review of balance 
sheets for new (eteviakm tiadon licensees. A review of 
pnhllc balance shee( t)a(a tor five muKlple Kadon 
owners for W75-76 generi^ly supports (his eidma(e. 
These Hvt companies had curren( ais«(s (including 
Aim rlghit) In excass of curren( llabllldes equal (o 
t percen( of (heir (o(al atse(» lets (hose aste(s covered 
by current liabiHlles. When one de<Ku:(t "ln(anfiblei'* 
•-luoidy capi(aliie<l monopoly fraiKhisc ren(a->-rrom 
the denonilna(or. (h« rallo rises (o 23 percent. Hence, 
the esdniale of 20 percent appears (o be coiix)bora(ed 
b^hit(orlcal coi( data In lleenseei" public balance 
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iMet. 1973 proliu of !h««tf tialluns were |461t 
nUlllun and inler«B! p«yuionU wtiv |3tt million. 
Thrreforf. iheii before (aa vttxinx on all cupiut 
oinployeil^wm M I |>i)rvciii 



. . . HkvUSon brcMMlcMttiif mrmd m 
hmlthy 19 p«rc#nt rstuni on capltBl abov« 
mnd b«yon4 iM coat of attnKtitif It. 



The tiiiiii^lry's cusi of capital, bcfot^e In 
conic laxra. wa» aboui 2^ pcnrciu In 197 V* Thu*. 
(ck*vi»iun bi\>Aikas!lng earned a healthy ^ per 
cent return un capital above and beyond the 
COM oft at 1 1 act inn it But without the nient 
prograninung lequirrnirnl. !»tution% luight (by 
n»y f^stiinatc) have earned 95 percent on total 
uwtHtmeni before taxes, or a 70 |H'rcenl return 
above and beyt)nd the cost of attracting the 
capital This 70 percent leprcsentn the quiv— ihc 
n)ono|>oly profits provided by the lack of coin 
IH'lition The ditTeiente laMwecn 70 and 29 per 
^ cent repiYNents the co>t ol the merit progiani 
ming — the quid 

This e^lintatc of luonopolv |>iobt^ w ai besit 
a itiininuini one In addition to the VH>s.Mbililv 
that I have overrslnnated I he cost of local pro 
giaintning. there in also a substantial piobu 
btlity that a large share of 'the inono|x>|y reve 
nues created by the comminution accrue to |>er 
formers as well as stations Actorn often earn 
1 100 .MX) |>er hour of Him in a continuing Wries 
and ItKnl newsmen may earn as much as |IOO. 
000 jK'r year — prfces giVlatlv in cxce** of then 
earnings |>olentiaU elsewhere These lurge sal 
aries arc gix^ntly enhanced by the lack *f chan 
ncl ehoKo in television Were Johnny Caisoi^ or 
Carroll O'Connor conq>eting with five or six 
other national programs at the same hour, ad 
vertising revenues from their programs would' 
be ^0 |)rivent less than their esisting levels As 
a ix'Huli. program prCKhiction companies would 
bid less for those stars, directors, pixnlucers. 
writers, and other talent 

*Thi^ assuiiKk a debt io«quiiv ratio nf 1 2. a ilatetl 
cost of «lebi capital of 9 p«n:rnt. and a befurrtiix cONt 
of equity capital of \} percent (or 17 percent after tas) 
This ioni of cqviiiy the return itemandnl by cm rent 
and prui|feeitve \ttH'kholdcrs II it what i bey expect 
to gel In ihe wjiv of dfvldrhd!i and gn>wth The esti 
mate is haMtl on « "rUkinet!i" of the television iiidiu 
try derlve^t from the capital atset prlcini mtxtcl 



Should the FCC attempt to "tax" aw«y the 
muaitiing excett profits of television broad- ^ 
cattcra — proftti Its policies have created— by 
im|H)ting more demanding ineiit programming 
t^uirements? Or should it perhaps entertain 
ideas of admitting greater entry into television 
broadcMting. iiwreatliig competition and chan- 
nel choices svailablc to most viewera? The lat- 
ter course, whether pursutil by liberaliiliig 
cable television rules, adding new a»signnMnts 
to the allocations table, oncoursging tatellito- 
to-homc broadcasting, or shifting all television 
br(.utdcasting lo the UHF band, is generally 0|>- 
|K>sed on the gmunds thst it would endanger 
the viability of some curixnt or pi'osi>evtivc 
television station somewhere Koswell (New 
Mexico) and Hagcrstown (Mar>-land) provide 
favorite examples As long as the regulation of 
television broadcasting is based u|H)n the belief 
thai such VC17 small sfutions must bo luirtui^d 
by a unifonn national policy, large monopoly 
profits will be earned by stations in New York. 
Chicago, and other large markets. 

The price of the present regulatory strategy 
is not ineasut^d solely by the mngnitudnof the 
inono|H>ly profits and the size of the merit pix>- 
giamming cioss subsidy By restricting com 
l>etition. the FCC deprives viewers of a variety 
of alternative programs, which inight have sub- 
stantial value to them or to sixricty. la this re- 
striction worthwhile? One would have to ask 
the viewers if they want more choices among 
mysteries, sif^^tion comedies, and movies at 
the expense of coverage of local |>olltics, garden 
clubs, and bowling contests. Perhaps someone 
should ■ 
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iNTRODUCTIOt^ 

• • • 

This IS the Arst of two irticles analyzing the Federal Communi- 
cations Commission's attempt to reduce network dominante of the 
television program procu^ment process---the process by which tele- 
vision programs are produced, licensed, distributed, and ultimately 
exhibited on local stations.' This first article focuses on the period 
between I959» when the Commission instituted its program inquiry,^ 
and 1970 ^hen the -Commission adopted rules designed to regulate 
network program procuremekit practices.^ Although most of this arti- 
cle consists of an extensive analysis of the Commission's economic 
assuniptions and conclusions, a significant pnortion of the article is 
devoted tc5 a description of the Commission proc^dings and the 
lengthy reports which were released during the course of the pro- 
gram inquiry. Thfs descriptive mmerial is necessary for a complete 
understanding of the Commission's treatment of the program pro- 
curement process, which is essential if the subsequent analysis is to 
be meaningful.^ 

— — J — ■ ^ ' — ■ - 

' Tht pciRMry oflktAl lourcM of ik/brmaiioo for thU article includt: (I) HousB Comm. bN 

iNTlmSTATK ^ND FOMION COMMtRCt. NiTWOIIK.BllOA[>CA«riNO. H.R. Rfift No. 1297. 8t5lh 

Co0|.. 2d I (1951) IbarainaAar ditd a* Nktwork Broadcastino): <:() FCC. IntbRii^ 
RaroRt BY THa OrrKa or Narwoan Study. RaspoNSiaiLiTY roa BaoAUCAfx MattivR 
( I960). npHMd m Hoiiia Comm. on iNTtasTATa and Fjorh^n CoMMaaca. TaLEvjiiON 
NiTWoan hiooRAM PaocuaaMaNT. H.R. Rar. No. 281. 88lh Coag.. In Stta. 197^1963) 
|ht|«inaftar di«d at Interim RaroATl: (3) FCC. Sbcond Interim Rrkirt (P^rt 1) aV th^ 
Oj^FicB or NiTwoRK Study. TatavuiON NaTwoaa t^KooRAM^PRotURBM^Nt. rtpriminlin 
l|ousa Comm. on Intirbtati and Forbion CoMMaaca. TaLaviiioN NftrWoaK Procur'b- 
MBNT. H R. Rer. Na 211. ISUi Coof .. Ut Sm 13 (1963) (haralnaAcr cit^ u Second In- 

iERiM Report. Part I|; (4) FCC. Second iNfBRiM Rapoat (Part II) av the Office of 
rBTwoRR Study. Televibion Network Program Procurement (1965) |KaYfinan«r cited 
I Sbcond Interim Rbport. Part II). 
/ 2 24 Pad. Rtf. 1605(1959). 

\ TlMM nilaa coatiM of (ha natwork lyndkatkNi nila. 47 C.F.R. 1 73.658(|)(lKil) ( 1976); (ha^ ' 
Mtwofk Aaaacial ialtftai rula. 47 C.F.R. | 73«658(|MlK0 (1^76); and tha primt^imt acci»i 
ntlt. 47 C.F.R. | 73.658(k) ( 1976). 

^ A daulM ioemuii of Uai CoMtaiMk>n*i a^kmi ttganlia|^pn^rain prorafamant U un- 
Rvailabla a l itwlKiy. Aa bvarvlaw of tba procaadinii prior to 1970 UiDOntaiaad in an articit by . 
Aikbfook aiyaat. Urn Oilaf oTUm OikaofNaiwork Study. iABryW Mist^rkwt S^cHi^ 
^jfMs y r#MMMAlM» J ^g nm Coitroi in TitkHHon, 34 Law A Contemf. Paoa. 6|0 
(1969). 

2^8 ' 
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The second article' will focus on the period between 1970 and 
1978, and will deal with the two, major rulemaking proceedings initi- 
ated by the Commission in an effort to restructure the prime-time 
access rule*' and the Commission;s treatment of waivers from that 
rulc.^ The second article will also include an evaluation of the cftec- 
tivcness of the rules since their adoption in 1970 as well as a detailed 
analysis of po^wiblc alternatives which could have been employed by 
the Commission to achieve the results which were not achieved by 
the 1970 rules. 

During th^ program inquiry an^ the subsequent rulemaking 
proceeding/ a i^reat deal of economic evidence- was submitted con- 
cerning the relative positions of networks and ihdependent produc- 
ers in the pnme-time television program mackets. Based on its 
analysis of this economic evidence, the Commission concluded that 
the program procurement process was dominated by the networks to 
the serious /economic detriment of producers who had been 
•'crowded" 0ut of thp non-network exhibition 4iurket and forced to 
sell their programs to networks under onerous terms reflecting the 
oligopsonistic power of the networks. According to the Commission, 
these restrictive network practices seriously constricted the diversity , 
of prime-time entertainment programming and impaired the ability 
of local stations to operate in the public interest. However, as this 
article will demonstrate, the Commission seriously misunderstood 
the economic realities of the program procurement process and, as a 
result, adopted rules which had no chance whatsoever to achieve 

their imehdeU result, . 

*> , - 

Despite the fact that much of the first article deals with events 
which occurrfjd eight years ago and relies primarily upon 1968 data, 
the analysis therein is not solely of historical significance. This anal- 
ysis not only demonstrates the futility of the Commission's 1970 ef- 
forts, but also is intended to serve as a framework fpr ftiture analysis 
of simiUr economic issues. Thjc current relevance of such a frame- 
work is underscored by the Commission's recent decisidh to under- 

• — — — ' — • — « — — ■ " — — — 

^ Schutfstlcr. 7V hime Tfmt Mcctis /97(K/9/A* An AmUysis ofRfguhtory FaiA/rr^ io 
b« phiktcd ia Nw. U.L. Rev > 

^ CoMidtraiton of Ihf OptrilioA of, and PouiMf Chingti in, Iht '^Frimt Time Acccts 
Rult." Rfport and Ordtr, 44 F C.Cld IMI (1974) (hfrcinantr cited «s PTAR Coniidert- 
iioa oi the Optralton of, aad fOMibW Chin|et ln» (he "Prime TJme Acceu Rule," S^ond 
Report and Order, 50 F.CC.Jd S29 (l*75X (hereininer cited u PTAR 

J Between 1971 and 1975, (he Commitiion pAued on more thin 100 requetti for wtiven. 
(torn the re4|HirtnMiiu of (be prime-time iooeit rule. 

^ Competltioci and ReipoMtbtUty to Network Televitida Bro«dcM(itt|. Notice of Proposed 
Ruleraakljig. 45 FX C. 2146 (1965) (bereiKiaer cHed At PropoMcf Rulemakia||., 
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take a new network investigation which will again examine ''network 
donunance * and« more specifically, **the question of whether the net- 
works havf^ maintained anticompetitive policies which, unduly re< 
strict the development of other programming sources.'"' 

History of NhWork RtcitiLAiiON 

The Chain Broadcasting Regulations 

In 1^38 ihe Commission, alarmed at the increasing centraliza- 
tion of power in the radio networks, initiated an investigation **to 
determine what special regulations applicable to radio stations en- 
gaged in chain . . . broadcasting (were) required in the public inter- 
est, convenience, or necessity."'^ Three years later the Commission 
issued its Report on Chain Broadcasting'^ in which it found that 
forty percent of the nations radio stations, accounting for ninety- 
eight percent of the national nighttime wattage and morcrthan one- 
half of industry revenue,^ were affiliated with a national network/^ 
The report acknowledged the gre^t bencfits#inherent in network 
broadcasting'^ but expressed alarm at the virtual absence of compe* 

^ 42.Ffd. Rt| 4992. 4993 < 1977) Thi Comtnusion ^Iso noted that Ihc itft^ulry would focus 
primanly on anothtr CMtnlully- economic mue -(he reUlionship between the networks an^ 
(heir amiuted stations. On June 30. 1977. the rommiision stayed IK« Inquiry as a result of the 
Senaif. Appropriatioiu Commtttee's refbsal to permit the Cummitston to reprograni the n«cei- 
iary iWd^ to tstablith an inquiry stalT. This rel\isal was **based upon a detire to preserve t)\e 
options of the soon to be named itew Chairman of the Commiuion . . ." Set Order Regard- 
ing Stay of Inquiry. 42 Fed Reg. 3491). 34913 (1977). However, a npw Chairman has been 
eppl^ied and has promised to reuistttute the inquiry. Set BnOArKASTiNU Oct. 3, 1^77, supra 
noi^at, at 34 

t<> Ordtr Instiliiting Chain Broadcasting Investigation, FCC No. 37 (1938), re^iMtd im 
FCC. R»K)*T ON CHAtN BuoAiK ASTiNo 95 ( 1941) CkaiH hrwtdcaMiiftg is deAne4ia t^f Com- 
muOKiilions Act As the '"timultaneous hroajicasting of an identical program by two or more 
connected stations.'* 47 U.S.C § I53(p) (1970). The \ct alto empowers the Commission to 
**make special rigulatloM applicable to radio stations engaged in chain broadcasting.** 47 
tJ S C I 303m) 0^0). 

At the time of the investigation, iherc were four national radio networks owned by 
three dttfereat orgaoitatiofts; NBC, which was (and ttiU li) a subiidiary of RCA and which 
operattd both the "Red" and the **Blue" nttworku: CBS, which waa owned by the Chicago 
Tribune; and Mutual Broadcastmg. whtcb was owned by R.H. Macy A Co. For the early 
history of networks see National Broadcasting Co v. United Statet. 3|9 U.S. 190, 210 15 
(1943); Skcond InTkHiM Rjipoar. Part II, siipra note I, at 111; Bryant, Repthiion of Broati- 
c^i /^eiwotAs. 13 St. touts U L J 3, 3-1 1 (1970); Caller, Anlilmlti^ ^n>hlems ihe THe^ision 
MriMlJcMtmi IiOaffy, 22 Law * CONttMr Pnoa. 549. 557-58 (1957). 

" FCC. Rnroar on Chain BnoADCASttNo (1941). 

1^ //at3l*i2. 

1^ Thi repoft co«Uiaed the following explanatioB! 

Tb« growth and development of <hain broadcnsting found iu impettu in the deitre to give 
widetprtad coverane to programs whkh otherwise would not be heard beyond the recep- 
'tkM aVf a of a liuSi lUtkHi. Chain broadcastii)g makes ooasibto a widt r r«c*ptioo fbr 
exp4QSiv« emenaiiflMnt and cultural ptogranu add alio tot progranu of national or re-^ 

"j . 
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titWn among the national networks and their affliiates.'^ AAer a de- 
iailcd examination of the complex contractual relationship between 
the network and their affiliates, the Commijwion concluded that 
there was no reason why broadcasting could not function as a com- 
petitive industry: 

If the industry cann6t go forward on a competitive basis, if the 
substantial restraints upon competition which wc seek to eliminate are 
indispensable to the mdustry. then wc must frankly concede that 
broadcasting is not properly a competitive industry. If this be the case, 
wc recommend that the Congress should amend the Communications 
Act to authorize and direct regulations appropriate to a noncompeti- 
tive industry with adequate safeguards to protect listeners, advertisers, 
and consumcn. We believe, however, that competition, given a fair 
test, will best protect the public iutetest. That is the American system.'^ 

Finding that many of the abuses of chain broadcasting resulted 
from restrictive terms in the affiliation agreementsl>etween network* 
and local stations,'* the Commission adoJ)ted rules'^ prohibiting 
such practices as option time,'*' exclusive affiliation of stations,'^ ter- 

tional ii^niAcancc which would oiherwiM have coverage only in (he locality of origin. 
Funhermore. (he access (o grtady enlarged audiences made possible by chain broadcaK- 
ing has been « s(rong uicendve lo adverdsers (o Anancc (he producdon of expensive pro- 
grams, r 

Id. « 4 

Id «( 47-48. 
'5 Id a( 88-89 
Id %X 97 

• Prior (o^ 1970. (he Co|nmission (ook (h« posidoA (ha( (he Communtca(ion» Ac( did not 
authorize ihe direct regulation of aciworki since networks were not required to be licensed by 
the Commis«*in. However, the same rciuU wu Hfrhieved indirectly by prohibiting any licensee 
from aflUiating with any network by means of an agreement which contained any provision 
prohibited by (he rules. The Comniiuion hadiBo difflcuUy in finding ample authority for such 
rules: * . ' ^ 

We are satiiAed that the Commission has jurisdiction to issue the regulation contained in 
the attached order, both as an exercise of iu liccnsina ftinction in the public interest and 
under the grant of authonty contained in Section 303(i) " to make special regulations ap- 
plicable to radio stations entaged in chain broadcasting Either basis alone amply sup- 
poru our jurisdiction; tOMther they leave no doubt that the power exercised in these 
regulations u within the clear intent of Congress. 

Id at 80. Although the chain broadcasting rules were originally adopted as indirect restric- 
tions on radio networks, they were subsequently made 'applicable to television networks. 1 1 
Fed. Reg. 33 (1946). 

6 Fed. Reg. 5258 (1941). Option time provisions entitled the network to insist, upon 28 
days notk«. that an affiliated station carry network programmihg during specified time peri- 
od*. Shortly after iu adoption, the Commission amended the rule to pehnit a station to option 
aa many at three hours during each of four specified daily time segments to one or more 
networks on a non-exclusive basis fm>vided that the station was given no less than 36 days 
ao«i€« by iba network. FCC, SurrtEMfiNTAL Report on Chain Broadcasting 9 (1941). 
Option tioM proviaions were completely prohibited in 1963. 47 C.F.R. § 73.658(d) ( 1976) (tele- 
vttion); Option Time end the Station's Right to Reject Network Prt>|rami, Second Report and 
Order. 34 F C C. 1 103. 1 130 (1963) For a mrther diicustton of option time, see hote 54 iyfv. 

6 Ffd. Reg. 2282 ( 1941) (codiAed at 47 CF.R. § 73.658(a) (1976) (television)). The exclu- 
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rttortal cxclu^ivuy,^ and network control of station ratcs.^' 

The validity of the chain bro^^dcasting rules was upheld by the 
Supreqie Court in Na/^al Broadcasting Co, k United Stittesr^ a 
larfdmark opinion deftiriing the extent of the Commission's regula- 
tory authority. NBC and others argued that the Commission^|^rd 
regulatory authority to adopt the chain broadcasting rules; n|%e 
rules were arbitrj^ry and capricious; that» even if the Communica- 
tions Act did cQrtfcr the requisite authority^ such a grant constituted 
an unlawful delegation' of legislative pdwer; and that ijiie rules vio- 

■ 

sive AlRimiioD provision prohibited an aAli^ued iiaiion from broidc«snn^rogr«ms offered by 
other networks. 

^ 6 l ed Re^ 2282 (1941) (coditted at 47 C.F R g 7Ji65«(b> (1976) (television)) The t^rri- 
tonal exclusivity provision prohibited networks from oHertng to another station in the same 
market programs which had been rejected by an afftliale 

^« 6 Fed Reg 2282 (1941) (codiAed at 47 CF R. § 73,65«(h) (I97ii;) (television)) This rule 
was directed at provisions lA afUiation agreements prohibiting affiliated stations from charging 
a lower rate for non-network advenising time than the networks charged for network advents- 
ing time. The cham broadcastmg rules also limited the term of affihation to one year This was 
increased lo two years m the Supplemental Repon. 6 Fed. Reg 5258 (1941) (codiAed at 47 
CF R g 73 658(c) (1976) (television)) y<vFCC. Supplbmentau Rtpour on Chain Broad- 
casting 4 (1941) . • ^ 

The rules also prevented several other network practices Network ownership of radio 
scalioiy w«s restncted 6 Fed Reg 2282 (1941) For limitations on ownership of televuion. 
suttons. see 47 C F R §§ 73 636. 73 658(0 (1976), Affiliation agreements were prohibited from 
preventing or huidenng a local station from refusing to exhibit Network programs which it 
"reasonably behevts to be uiuatisfactory or unsuitable" or "contrary to the public mierest/* or 
from sabMUutmg "a' program of ouutanding local or national imponance '* 6 Fed Reg 2282 
(1941) (oodifled at 47 C.F R. ^ 73 658(e) (1976) (television)). Finally, the operation of more 
than oqe network by any network org^nizftion was prohibited. 6 Fed. Reg. 2282 (1941)^ The 
latter rule wu subsequently suspended. The CompiiMion noted tttat '*(S|eparate ow^iership of 
what are now the Red and Blue networks of NBC is so generally recognhed to be desirable 
that we believe a separation will soon occur without the spur of a legal mandate." FCC. Sup- 
KuMKhrTAL Report on Chain Bkpadcastino 14 (1941). Despite the fact that NBC sold its 
Blue network to ABC in 1943. SisCond iNTiiRkM Report. Part II. supratxoxt I. at 176. the 
network ownership wxXk was readopted m 1944. 8 Fed. Reg 16«065 (1943) 5*^^ Blake Sl Blum. 
SHwork TeUitmoH Rate hwrtictx A 'Case Sfmty in tMe Faihtre of Stxiai Control of FHct Dis- 
cfimmaswK lA Yale L J 1339. 1)94 (1965). For a general analysis of the chain broadcasting 
ruUa, see Note. Tht impact of the FCC's Chain Brc4dcasting Rulex 60 Yalk L J 78 (1951); 
Note. FCC Regutattcn of Competition Among Radio NetH^or/kj^ 51 Yale L.J. 448 (1942). On 
March 23. 1977. the Coounissioo repealed Mveral of its regulations conceroing /v^/^ network 
praclicet, including thoae limitmi or prohibiting exclusive afllliatton. option tune, terms ol 
network aflUiatioa, and network control over station time rates. 42 Fed. Reg. 16.415 (1977). 

22 319 U.S. 1^ (1943). Shortly after the adoption of the chain broadcasting rules. NBC and 
others attempted to enjoin the Commission from enforcing them. A three-judge distnct court 
in an opioioo by Judga Learned Hand, upheld the Commisaion*! action. 47 F. Supp. 940 
(ft.D.N.Y. 1942). For a discuiiton of the chain broadcaating rules and the NBC case, see Bar- 
ber. CompHHiotK Free Speech amd FCC Radio NHn^ork R^guiatioH^ 12 Geo. Wash. L. Rev. 34 
(1943); Bryant, note 10. at 19-20. Kalven. Broadcasting, hibiic^^Poiicy and the /■)rs/ 

A m emdmemi, 10 J.L k EcoN. 15. 41-45 (1967). 
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lated the first amcndmcnt.^^ Rejecting ihc argumcius that the Com- 
mission*8 regulatory power was narrow, the Court found ihal 
"Congress endowed the Communications Commission with compre- 
hensive powers to promote and realize the vast potentialities of ra- 
dio"^'' and that these were *not niggardly but expensive powers."-^ 
This broad authority included the adftption of the rules in question, 
which were properly delegated to the Commission and which were 
not exercised in an arbitrary and capricious manner. 

The Court, almost in passing, rejected -the appellants* first 
amciuimejii argument, noting that, by its very nature, broadcasting 
IS a limited channel of communications which is not available to all 
who wish to be heard over the air and that it is the proper function of 
the Commission to decide who shall have this opportunity aifd who 
shall not. provided that the basis for this choicd is proper.'^ Approv- 
ing the choice implicit in the rules as within the "public interest," the 
Court held that: 

Congress did not authorize ihe Commission to^ choose among appli- 
canls upon the basis of their poliiical, economic or social views, or 
upon any'^cr capricious basis. If it did, or if the Commission by 
these rcgulathms proposed a choice ^mong applicants on sonic-such 
basis, the issue before us would be wholly different. 

The Network Broadcasting Report 

Twelve years later, on July 20, 1955, the Commission initialed 
its second investigation of network practices by creating a committee 
of commissiorters'** "to determine whether the present operation of 
television ^nd radio networks and their relation;5hips with stations 
and other components of the industry tend to foster or impede the 
development of a nationwide, competitive broadcasting system. 

us Al 209 ~~ ~ 

Scclion 303(g) provides ihai ihe CommiMton shull "generatly encourate ihe Urter and 
more cffccuve use of radio in the public inlerejl". subseclion (i) gives the Commission 
sDcciflc auihonly lo make special regulations applicable lo radio sialions engaged in 
Cham broadcasiing and subsection (r) empower it to adopt 'such niles and rcgufations 
anu prescribe such restrictions and condittons, not inconsistent with Uw. as may be neces- 
sary to carry out the provisions of this Act". 
2* Id at 219 

Id at 226-27 

Id at 226. 

2» FCC Delegatioa Order No 10 (July 22. 1955). r-jwiWiW Network Broaikastino 
iV*^ note I, at 667 

Ni /nvoRK Broaih astino. ja^note 1. at I. For a general analysU of thU report, see 
Barrow. Sttwork Broadcaitmg^TT^ J^tport oftht FCC SHwork Study Law A CoN^ 

TtMP PmoR 61 1 (1957) and Keyes, M€Ct>mm^ttans ofth* Sttwcrk Studv Staff: A Study of 
Non ^THt IXnnmimttum m Jfrthhitast TWrWhfewi 27 OiiO. Wash. L. Rfiv. 303 (1959). 
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In addition to the network activities which had previously been dealt 
with in the Cham Broadcasting Report,^ the network study commit- 
tee directed the staff to investigate numerous aspects of network op- 
erations involving the production, distribution, and sale of programs 
for network broadcasting. These included: (I) the effect of the net- 
work program selection process on competition among program 
sources, (2) the capability of independent producers to produce net- 
work quality programming, (3) the possibility of network discrimina- 
tion against independently produced programs carried on the 
network, and (4) the advisability of permitting networks to obtain 
fmancial interests in independently produced programs exhibited on 
the networks and to engage in program production.^' ^ 

The study committee recommended that the Commission adopt 
rules prohibiting several network practices, including option time, 
continued attempts by networks to influence the non-network rates 
of their affiliates, ' must-buy" practices,^^ and network representa- 
tion of affiliated stations that were not owned by the networks in the 
sale of non-network time. In addition, the committee recommended 
that the Commission seek congressional authorization to regulate 
networks directly/*' Dxfc to the refusal pf some independent produc- 
ers to provide fmancial data, however, the staff was unable to include 
an analysis of the programming issues which were originally within 
the intended scope of the study.^^ It noted that "jtlhe remaining mat- 
ters involving programming will be the subject of a supplemental 
report at such time as the necessary information may be obtained. 



^Wnoles 18-21 sypf^a 

NtTWORK BnoALK'ASTiNd, ji^pwnole L kI 7. 
-^^ Prior lo {"HAX I he networks each had lome form of "musi-buy** or **minimum-purcha»e" 
requirement under which an idyeniMf was required to purchase time on ccnain specified 
italioni (CBS, NBC) or on a mmimum number of lUliont (ABC). Thii practice was volunta- 
rily abandoned by the networks without Commission rulemaking. Salant. Fisher. <1 
Brooks, /V /Wvwj^r Frac/ic^jt 0/ a Tflfvision 22 Law A CoNTEWr. Pnoi. 584. 

5<>V(|957). 

NerwoRK Broaik astinu, st^nt note L at 654-61 The Commission subsequently 
adopted rules abohshing option time, 28 Fed. Reg 5501 (1963) (oodiAed at 47 C.F R § 
7) 658(d) (197^) (television)), and prohibiting networks (Vom represenling aflUiated stations 
thai were not owned by th* networks in the sale of non-netwilVk time, 24 Fed. Reg. 9003 (1959) 
(codiAed at 47 C.F.R | 7l65S(i) (1976) (television)). 

Nrtwork Broadcastino, js^note I, at 7-8. Thi FCC subaequeally prevailed in its 
attempt to obum thts data FCC v. Cohn. 154 F. Supp. 899 (S D.N.Y. 1957). 

Network Broaih astinq, si^nt nott I, a( 8. 
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FCC iNVIiSTIOAIION OF PhOORAM PROCUREMENT 

In 1959, the Commission instituted an investigatory proceeding 
designed to obtain information^ and data concerning "the pohcies 
and practices pursued by the networks and others in the acquisition, 
ownership, production, distribution, selection, sale and licensing of 
progfams for television exhibition . . . "J** More specifically, the 
Commission indicated that it sought information concerning, net- 
work ownership and control of programming, network involvement 
in program syndication,^' and the extent to which networks obtained 
financial interests in independently produced programs as a precon- 
dition to network exhibition.^** 

In 1962, pursuant to the original order for investigation, the Of- 
fice of Network Study submitted Part I of its Second Interim Report, 
in which the staff concluded that network program procurement 
practices **unduly restrict and restrain the competitive development 
of the market for independently produced network television pro- 
grams."^"* In 1965, the Commission promulgated proposed rules 
designed to correct the competitive problems in iht program pro- 
curement process identified during the course of the inquiry/*^ Five 

^* 24 Fed Reg 1605 ( 195V) ~ 

Program jy^tinaiiom refcn to the 'sale" (licensing) and distribution of television pro. 
grams on a station by ytation basis Off-Mnvrk J>W/rtf/«w involves the "sale of programs 
which were originally eUiibited on a netwof4 und which are being distributed for exhibition 
by K>cal stations as "reruns ' flrsi nm s^miuattoH involves the "sale" of programs which have 
not been previously exhibited on a network and which are being distributed for original exhi- 
Mcion by local stations A program "sold" in syndication is licensed to as many local stations 
as poasible but only to one station in each market Commiuion rules limit such territorial 
exclusivity to an area 35 miles beyond the city of bcense. 47 C.PR % 73.658(m) (1976). 

^" StfnoKt 36 supra Nine months aAer initiating inquiry in response tp both the televisioq 
quu show scandal and aUegattons thai records were being-promoted without proper sponsor- 
ship identiAcatlon. the Comqiission enlarged the scope BTiu investigatory pr^Keeding to In- 
clude a study of the selMioa and presentation of programfnihg which is not in the public 
interest and whKh faiU to meet generally accepted standards as to '^decency, propriety, fair- 
ness, and balance " 24 Fed. Reg. 9275 (1959) l>ursuant ,to thU supplemental order, the 
Omc« of Network Study submitted lU First Interim Repon to the Commiuion on June 16. \ 
t96a INTIMM RnroaT. note I suprm. The Commission also dealt with part of thU material in ^ 
M weU known en banc session. Stt 25 Fed Reg. 7291-96 (i960). Most of the material dU- 
cuaatd m these reports no* relevant to the program pr<lurement process and will not be 
diacussed, ^ 

Letter of Submittal from Ashbrook P. Bryant. Chief. Ofllce of Network Study, to the 
CommisMon (Nov, 28. 1962), rfpttmni i>9\\o\}%^ Comm. on Intemtate and Foreign Com- 
MSRct, TliLBvwiON Nbtwork Prooram PRtKunEMKNT. H R. Rep. No.28l. 88th Cont. 1st 
Sew. II (I963X. • 

^ PropoMd Rukmakiag. note 8 jy^t Four months later the Office of Nelworl Study 
submitted Pait II of lU S«oood Interim Report on television network program procurement. 
Sbcond INIYMM RtroRT. Part II. note I suprw. The main purpoM of this import was to 
proyide documentattoo for the "sUteipenU, conclusions and suggesiiona'* contained in Part I 
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years later, the Commission adopted the proposed rules with some 
important modiflcations.^' 

Network Dominanct 

Based on information obtained in the program inquiry and the 
rulemaking proceeding, the Commission concluded that the televi- 
sion networks dominated the program procurement process. It 
stated: 

The injiiitfflfiRion and data before the Commission appear to eslablisS 
tha^lfetwork corporations, with the acquiescence or their afHhates, 
\imt adopted and pursued practices in television program procurement 
and production through which they have progressively achieved vir- 
tual domination of television program markets. The resuh is that the 
three national network corporations not only in large measure deter- 
mine what the American people may see and hear during the hours 
when most Americans view television but also would appear to have - 
unnecessarily snd unduly foreclosed access to other sources of pro- 
* grams.**^ 

^ Altliough the Commission did not clearly define the relevant ec- 
onomic market it is clear that it was concerned with network domi- 
nance of the markets available to the independent program producer 
for the ''sale** of prime-time^^ entertainment programmiing in the top 
fifty television markets in the country.'^ Essentially, the Commi$)sion 
viewed the problem as one involving competition between networks 
and independent producers for access to prime-time 0|i television 

of tht report. Thi> documoutioo ooosiiu of -excerpts from the teitlmony of tho^ directly 
concerned with ihc program production ami procurement proccis. For a tynoptis of the pro- 
gramniing inquiry, see Bryant, note 4 supra 

Competiiion and Retponsibiliiy in Network Tekviiion BroadcASting, Report and Order* 
23 F.CX\2d 3S2 (1970) (herfinaAer cited as PTAR l|. 

^2 Proposed Rulemaking, js^notc 8, at 2147. ^. ^ . * 

The Commission stated that aceesi.to prime time was **ihe key to a healthy syndication 
industry bccauie it is . . . the time of day when the available audienct it by far the greatest.** 
rrAR I. JV^DOte 41. at 394. 

^ The Commission focused on the top 50 markeu because they contain 75% of the nation*s 
television audience. The Commission opncluded that access to stations in ihtM, markeu was 
essential to form a^ adequate base of stations fbr *'a heahhy syndication industry . . . capable 
of producthg prtm«-time quality programs . . . ** PTAR I. j»^/»note 41. at 386. The Cdm- 
mission noted that **while a program ne«d not be shown in all 50 markets to be Anancially 
succ«ssl\iL It must be shown ial subeiaatial number of these markeU." Id «t 394 n.32. The top 
50 markeis are to be determined by ref^rtnce to Amerk^ Research Bureau (ARB) figures fbr 
total homes viewing in th« market during prime tinfts. 5*4^ Request for Waiver of the Prime 
TUn# Aoc«sa Ruk (Slatioos in the Mountain Time Zone). Memorandum Opinion and Older, 
32 F.C C.2d 66 The COmmtttion wu also primarily concereed with entertainment 

programming. PTAR I. js^nou 4L at 385. HereaAer, unleu otherwiee indicated, the disctu* 
sion will b« limited to pnttM-tkne entertainment programming on stations In the top fifty mar- 
keu. 
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siaitons in the top fifty markets. The market possiiion of eaijh was 
.analyzed in terms of the average number of weekly hours devoted to 
network or ftrxt-run syndicated programming on such stations. In 
these terms the Commission found that the networks, by virtue of 
Ihcir economic and creative control over both network an4*ofl^net- 
work programming, had gained a position of almost total domi- 



nance. 



fSf'on NeiHork /."vA/A///i:>/i .^Independent producers attempt to 
Hcll their first run syndicated programming to both nctwork-alTili- 
atcd^' and independent stations,^* In view of the fact that the in- 
dependent stations, having no network afniiation, exhibit virtually 
no network programming/' the Commission felt that these stations 
should be the 'backbone of the syndication market;"*" However, it 
found that first-run syndicated programming on independent sta- 
tions was rapidly being replaced with off-network programming 
which was economically and creatively controlled by the networks/*^ 
Furthermore, the Commission noted that only fourteen of the top 
fifty markets had one or more independent Very High Frequency 
(VHF) stations. Thus, the Commission concluded that access to 

^'^ An uffihattii uaUon\% one which hu conlmclually "amiiaieil" wiih one of ihe three na- 
iioiul nelworkv AfWiai^ji are telecieJ "on Ihe basis of iheir abiliiy lo provide the wtdcisi possi- 
ble coverage wuhom subsuiiiial duplicaiion " Blake A Blum. supraxK^Xt 21, al 1343. In I'^TO, 
AB( had 153 primary amtiaiei. CBS had 202 pnmary amtiale;!. and NBC had 1R4 priinurv 
amiiaier ||970| BuoAiK AsriNo YB l:8-EI5 

^ Although networks produce virtually all of Iheir own news and public aflkirs program- 
iMing. ihey prinluce almost none ol' Ihe enlerlainmeni programs exhibited on (heir facilities 
Proposed Rulemaking* ji^/vnoie 8. at 2152. 

"•^ III the rare event that an amiiated station fails to "clear" its time for the network pro- 
gram, which w must have the right to do under 47 C F R g 73 658(e) ( l<J76). another station in 
Ihe same nUrket may exhibit the network program Id § 73.658(b). 
Kl AR I. jvyvunote 41. at 385 
'•'^ Proposed Rulemaking. j«y*ranotc 8. at 21.56-37 The Commission found that the percent- 
age of prime time devoted to Hrst-run syndicated programming on independent stations de- 
clined Irom 3^ y\ in l«>58 to 2.^ 4% in l%8. while the percentage of such time devoted to off- 
network programming increased from 2 8% to 32 8% over the same period ri AR I wrtf note 
41. at }85. ^ 

Kr AR I. nyvunote 41. at 386 The Commission did not consider the fact that there were 
an additional 22 markets in the top 50 with one or more independent Ultra High Frequency 
(UHF) station!* Annum D Lirru. Inc . Ti'H.vwion Prcwram PnouurnoN. Pno- 
cunfMiiNT. DisrutaunoN anh ScitPtnuiNU, 147 (Table 61)^ m*)) (hereinaAer cited as l%9 
t ITTU Ri fonrl This was undoubtedly due to the fact that UHF stations operate at a distinct 
disadvantage vis-a-vis Very High Frequency (VHP) stations due to deficient electromagnetic 
propagation characteristics and because, al that time, many television sets did not have UHF 

'l07? TrlCVISION TIMR ANh TMr. PROSfEC-T FOR NeW STATIONS 

KRA5NOW A LoNULCY. Tmh Pomtk s OF Broa|kast RiioULATiON 97 (|973); Park. 
Cahit 7>frvistof%. VHF Broadaisimg. ami FCC Rtgulatorv Policy 15 J L A licoN 207 (1972) 
Webbink. ITit ImfMct 0/ VHF Prvmotion. ITitAtt Chann^ Trit^ision Rtctivtr Law. 34 Law A 
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HUch s^tations Alone would not provide an adequate number of sta- 
tions to support a healthy syndication industry.'* 

The Commiis^sion aho concluded that independent producers 
had virtually no acce^is to the affiliated stations, which in 1969 in- 
cluded 153 (68.3 percent) of the 224 television stations in the top fifty 
markets. This lack of access occurred because mast of the prime-time 
programming exhibited on these Stations consisted of programs pro- 
vided by the networks*' and because the percentage of non-network 
time devoted to oiT-network programming on such stations was rap- 
idly increasing. The Commission concluded that the iilherenl ad- 
vantages of the networks in competition for prime time on iht 
affiliated stations constituted a major obstacle to the redevelopment 
of a healthy independent syndication industry even in the absence of 
the now-proscribed opj[ion time clauses.'** The Commission specified 
four advantages flowing from the network-affiliate relationship: (1) 
the natural tendency of affiliated stations to do more business with 
their dominant supplier (2) the simplified network program distribu- 
tion system, (3) the economies resulting fr6m the affiliation agree- 
ment itself, and (4) the economies of scale networks can ofi^cr 



CuNTKMP Pro», 535 ( Nolt. D*irkrnt^ Chatimtis: UHF TeltvivioH and tht FCC. 75 
Harv L. Rfcv 1578 (I9<»8). 

51 IM'AK I. ^ufff^ nolt 41. «l 386 

52 Networks generally aflcred « primC'iiroe Khedule consisting of three and one-hilf hours 
of ntlwork programming per night id at 395 According to the Commission. ainiiAted sta- 
tions broadcast, or '^cleared." more than ^% of all prime-time programming offered by the 
networks. Proposed Rulemakij(ig n^fA note 8, at 2149 n.U. The Commission also found that 
ui 1968 a Abated stations earned an average of only 3.3 to 4 7 hburs per week of non-network, 
prtmt time programming, depending on market site. infAR I. sttpra note 41. at 385. 

5^ The Commission found that the percentage of non-network time devoted to off- network 
programming on afllliiited statioot increased from 4.8% in 1958 to 19.6% in 1968. while the 
percentage of non-network time devoted to Hrst-run syndication decreased on such stations 
fVom 38% to 17% over the s«roe pcrtod PTAR I. supra note 41. at 386. 

54 Id. at 394. Option time clausea were a standard provision in contracts between the net- 
works and their afllliatcs whereby the afflbated stations agreed to broadcast all sponsored net- 
work programs which were offered durmg designated hours. The Coramiuion concluded thet 
option time was not m the pubhc interest and eliminated it. Option Time and the Station's 
Right to Reject Network Programs, Second Report and Order, )4 F.C.C. 1103, 1 130 (I96.M 
The Coauniuion found that option time restricted independent producers' access to ccnum 
broedcMt hours and concluded that this aAtkompetitive effect wu not in (he public m>er«si. 
rcaaoning thi^t option time was not necessary to suoceuAil network operations and that tt dLicd 
M a restraint on the licensee's responsibility in program selection. Option time was discusstrd 
by the Commission in FCC. RiiPOKT on Chain BitOAOCASTtNO 62-65 (1941). Set also Nft- 
wOltK Broaix. ASTINO, Jif^ notc I, at 279<400; Barrow, AMitnut ai%dlht Rt^lmitd Imdusirv 
h^moiing Cm^Mon ^ MrtHtdcoMtiHg. 1964 DuKK L.i. 282, 289-9^; Besen k Soligo, Thf 
S<wtomscj igf the SHworA^jfihatf^ MtUukmsMip in the Tefewiskm Broadcasting imdustry. 63 
Am. Econ Rbv. 259. 265-66 (1973): Blake A Blum, suprti note 21, at 1395-97; Schwaru, 
trust amd the FCC: The h^tem of SHwork Domindmce, 107 U. Pa. L Rflv. 753 (1959). 
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advertisers.'' 

The Cominmion aiiribuicd the subsianiial loss of sales by in- 
dependen« producers lo their lack of a unifled distributional system 
and not to superiority in the quality of network programs. This con- 
elusion followed from the fact that almost all network entertainment 
programs were produced by independent producers.'" 



Network ^.jA/^rw/t — With the rapid contraction of the non- 
•netwo^rk exhibition market, the Commission found that independent 
producers were forged to look to the network exhibition market for 
program sales. Prior to 1958. there were two potential purchasers' of 
pnmc-time programming for network exhibition, the three networks 
themselves and a large number of national advertisers" who would 
then purchase time from one of the networks for exhibition of the 
program.'" However, the Commission found that, since the 1957-58 
television season, the number of programs purchased directly by ad- 
vertisers" began to decline sharply, while the number of programs 
licensed dirctlly to the networks."*' and controlled economically and 
creatively by them, rose concomitantly. Thus, in 1957. 35.6 percent 
of all prime-time network entertainment programming during se- 
lected sample weeks consisted of independently produced programs 
licensed to advertisers, while only 43.2 percent of prime-time pro- 
grammuig consisted of programs licensed directly to the three net- 
works.*' By 1968. however, only 3.8 percent of network prime-time 
entertainment programming consisted of independently produced 
programs purchased by advertisers while the percentage of prime- 

" rrAR I. sufra note ■ll. al 386-87 ~ 
Id *l 187 

" The C omniuMon c.ilimilcd lhal there were W lo 100 such advertisers in Ihir potential 
market /«/ 

viVrSJbwsukfNit itiM Rkn>m. PAUt II. supm note I. at 218 l<), 721 22. As a matter of 
policy, network) would only tell broadcasting time to advertisers and political candidates, ^'iv 
PtopiMcd Rulemaking, mfra note 8. at 2150 A n IS Thus, in testimonyuaken during the 
programming inquiry, an ejieculive frum NBC stated that NBC" would not sell time to an 
independent prinlacer who wished to place a series on a network Sn oNt) In ti rim R|.:K)KT. 
Part II. sufra note I. at I'M. 721 Sftalsv Shi oNi) INti rIm Rr n>Rr. Part I, supra note I. ai 

Network programs licensed by advertisers from producers were known as "advertiser- 
licensed" programs 

**' Network programs lii-ensed from producers hy a network were known as -prixlucer- 
iicenM«i" programs 

*' PTAR I, note A\. at 390 The remliining 21,2'* was produced by the networks 

ihentMlvM IJ ThcM rtgures differ slightly from 'those found in the IW Littib RtroRT, 
not. JO. at J-8 (Table 2) The fommiMion indicate.! that their Hgures w«re based on data 
lubmitted directly by ^he three networks. PI AR I, supra note 4l, at SVi n 17 
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Umc programming Uccnrjcd by independent producers directly lo 
network!^ increased to 92 ! percent.*'^ 

According to the Commiuion and the network study stalT. this 
dramatic change was the resuU of the adoption of new advertising 
techniques and network scheduling practices. As the data indicate* 
prior to l%8 it was common for a single sponsor to purchase one or 
more entertainment series from a producer and utilize the advertis- 
ing time durmg each episode to exhibit its own commercial 
messagcs.^^ However, as the result of substantial increases in produc- 
tion costs.*'"' caused in part by the switch to longer program formats*^^ 
and the use of <Um as opposed lo live programming.'^'' the number of 
national advertisers who could aflbrd sole or dual sponsorship of 
network programs rapidly diminished.^^ At the same time, advertis- 
ing research indicated that it was more etTective to diversify advertis- 
ing investments in shorter units of commercial lime, known as 
'•participations. ' which were placed in a number of diifercnt pro- 
grams/"^ As a result, most national advertisers stopped sponsoring 
single programs and began to rely on short thirty- or sixty-second 



in"AR I. fu/frtt note 41. «( 390 ProgramnVing produced by ihc nciworks dropped lo 4 1%. 

/.y / 

A/ At oiu timt Procter and Oambie wax ihe lolc spimun of 12 regularly scheduled 
seriei on network leleviiioQ. at 408 n ^6 

^'^ Tesiimony indicaied thai the o^ an hour-long program increased from $70,000 in 
l*>56 to 51 10,000 m l%l Hkcono iNTBRfM RbroRT. Part II. supfv nme I. at 259. By 1968, 
ihe average production coat of an hour^long program had risen to $195,730 TriKvislON Mao- 
A/iNt.. May. 1968. at 22-25 

1 he percentage of pnme-^time hours consisting of hour-long programs increa^d <Vom 
JO in I957 to 76 7% m 1968 PI'AR I note 41. at 390 n 19 The staff noted that almost 
all ol these hour -lung programs were 'controlled' by. 'commuted by. Ananced by and placed 
in the time periods and offered for sale' to advertisers by networks managers 'as such* on a 
Make It or leave it basis' " and that the transition to hour-long programs was "(a| substantial 
factor coniribuiing to economic and creative control of program markets by networks " SftC- 
ONU iNTiniM REroaT, Part It. ji^^ note I. at 733. 

0^ This change was mad* bccaMse the use of Aim (or videotape) permits subsequent syndi- 
cation of programs and becautc it makes pouible programming which could not have been 
undertaken m a "live'* format. Skc ond Intfrim REronr. Part I, it^a note 1. at 76; Second 
Intcrim RLfonr. Pm^t II. liote I at 325. According to the staff Ihe "iiMssive shift*' lo' 
ftim led to the almost compUM» domination of the syndication market by off-network pr^ucts. 
Sec ond Ii^teium RtronT. Part II. jV* 

Leonard pomts out that in 1967 tht tstimated annual e upcnM of supplying an entire 
program was $|2 4 milUoa m time and program costs for a f\jll hour evening show imd $6.7 
million for a half^hour sthe^ As a result, he found that only 33 advertisers had budgets large 
enough to buy a half-hour seriea and that only 14 could afford an hour-long series. Leonard. 
SH^vrk Tthvifiom ^mg A Commtm, 42 J. Buit. U. Clii 93. 94 (1969) Setaisv I Arthur 

D LlTTLi^ InC , TELiVISION PROORAM PRODUCTION. PR0< URiiMENT AND SYNI>ICAn9N 25 

<I966) fhtreiriaAtr as 1966 Littlk RBroRT). 

Blake A Blum, note 21. at 1346-47 
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participations.^' ^ 

The Htart also concluded that the networks were actively seeking 
to gain control over their program^ning by obtaining the network 
exhibiiion rights to as many of the prime-time entertainment pro- 
grams exhibited on the networks as possible in order to b^^ able to 
ensure the scheduling of programs which appealed to niasj audi- 
ence.'^* In comments filed with the Commission,' however, the net- 
works argued that the changes in advertising metho<ls had not been 
brought about by the networks but were solely the result of determi- 
nations by national advertisers thai dispersal of comnlercials over 
several programs in the form of participations was more effective 
an^i ertlcicht than sole or dual sponsorship.'* Furthermore, the net- 
works claimed thai xjtxcy had no motive to reject programs licensed to 
advertisers. F-irst, they argued that revenue* from advertiser-supplied 
programs were greater than revenues from network-licensed pro- 
grams.'^ Second, they noted that the switch to network-licensed pro- 
grams had increased network risks significantly since they no\v must 
purchase the program before seHing commercial time to advcrtis- 



**'^ III 1^70, the C omniivsion noied lh«l ihc uend was Inwards 30-scciiiid sptils PTAR 1, 
Dole 41. al W This w\x% prinunly dut lo the fad ihal 3l) seconil commercials wer« 
found \o \x almo!^l as ctlcchvc as M)-sccond spols /</ al 408 n 22 

IN^^RIM Rti*\>Rr. s^ra nol^ I. al 327 For a discussion of ihe reasoivs why ihe neiworks 
wek lo maximize audiences, ^ct ie\l accompanying noies 345-49 i/^tu li has also been su|< 
gesied thai the neiworks facililaied Iht change lo packager-licensed programs as a coniraclual 
method ol^veriical iniegralton which would avoid ihe regulalory action which mighl be pro- 
voked if the networks expanded their own program production activities. Long. Amitmsi an4 
tkt 1\elevtsum AWhv;/'4i RtstrH^turmg Vm CabU TV, 6 ANTITRUST L & tcoN. Rtv 99. 105 
tNo 4, 197 3) Stt alsi> <:>^VH. Bth»h. «ft MANNiNU/rkLfLVisioN EcoNoMtos 20 (1974). Blank, 
JrUvkuon At/vrmsmg Ortui Ducoym Hbtsion, or loftypandy Rrvtsuni, 41 J Bus. U. Cm. 
10, 20-22 ( I9<>H). ( randail. ^lomfmic Efftct of TeUvmon-SttHvrk Frognjm '*Own4rship, " 
14 i I EcoN }H5 (1971) The statT also concluded that Ihe increased use xiflRHir-long pro- 
grams and participations was not without bcneHl in that it enabled smaller advertiurs lo 
purchase national television time Sn onii Interim Rf.ih>rt, Part II. supra note 1, at 733. 
However, the staff warned ^hal the practice had been carried to extremes and had become "a 
highly effective implement ol concent rat ion of program control" whic^h tended to discourage 
diversity ' especially since almost all hour-long Aim series are consciously designed ... for 
bulk circulation'* /</ at 7 34 

H AR I. rt^rti note 41. at 407 

The staff rejected the argument lhal networks had suffered large "program'* losses u Ihe 
result of the switch to producer- licensed programming. The argument* was based on a CQfnpAii- 
son between program c^sU to the neiworks and revenues received from advertisers for "pro- 
gram charges ' However, the staff noted that Ihe neiworks failed lo lake into account revtnuea 
received from advertisers for use of network time and that when both time aixd program reve- 
nues are examined it is clear thai network revenues and profits were rapidly expanding. Sic- 
<^Ni> IhatRiM RfcmHT. Part 11. skpm note I. al 739 The staff found that, lioce the network 
Icshmony in I9f>2. u^al net inconte of the networks from network operations had almost treb- 
led ft/ at 17 Stt^iifo Propoaed Rulemaking, supra note 8, at 2136 n 37. 
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Despite the fact that the leading advertisers attributed the in- 
creA!ie in hour-long programming to the networks^'* and the fact (hat 
counsel for CBS admitted that networks controlled the cre^itive proc- 
ess in order to attract large circulation advertisers/' the Commission 
concluded that **(t)he testimony before us is in conflict as to whether 
(he increased control has been used in order to maintain bulk circu- 
lation, or whether it has been due to the increased productions [sic] 
costs of *quality' network programs, or to the evolution of more so- 
phisticated marketings techniques and advertising practices/*^^ How- 
ever, the Commission did find that the switch from advertiser- 
licensed to producer licensed programming had greatly facilitated 
network control over prime-time programming.^^ The Commission 
f\irther concluded that this concentr#1on of program control was npt 
in the public interest since: (I) it adversely affected diversity of pro- 
gramming;^* £2) it impaired the abilit^r of independent producers to 
compete with the networks or to deal on an equal basis with them;^^ 
(3) it tended to retard the development of the non-network syndica- 
tion industry which was thought to be necessary to the development 
of new Ultra High Frequency (UHF) stations;*** and (4) it placed 

SfL4.oND Interim RtronT. Paut II. Jiyvwnole I. »l 267 

^4 PTAR I. iiyi^aoit 41. at 409. Howcsci. at least one adveri'iser, Charles Underbill of 
Unitfii Siat€s Ste«l. tntiAed that tbt mult was accidental Shcond iNTKltlM Rkpokt, Part I 
A^raqote I, at 82 For a lummary of the advertiKr'i testimony, see Sue onu Interim Re< 
PORT. Part II JiriPmnote I. at 742-5). Commiuioner Cox. in his concurrence to the adoption 
of PTAR I. note 41 n^trw. argued that the networks* control over pnme-time network pro< 
irainming, with the concomitant demise of flrst-run syndication* occurred a/ the result of the 
extension of network programmuii into the 10 30 to 1 1 ;(X) p m. period and not from the switch 
to hour-loof programming and participations, which, he userts* came later /d at 417 (Cox. 
Comm'r. concurrmg). 

7) rrAR I JV^note 4K at 391 

7« Propoatd Rulemaking, js^^note B« at 21)3 (f(x)tno(es omitted). Set a/r<7 Second In- 
TttRiM RiriYRT. Part II. ii^note K at 733. 

PTAR I, ly^QOte 4L at 3S7. the ^ufTt conclusion is Reported in Second Interim 
RaroRT^ Paat I* la^note I. at 97 91 (f/ic Johnum. f^Yttihm to Cr^u: l^t Implications 
t/Amitr^st AjAtk /or Teit¥isi0n Ftogrwmmif^g Comtnt, 1970 Law A Soc, Ord. 337. For a 
0OOC1M description Of the program development process, see $r( ond Intrrim ReP()Rt, Part 
II, ji^note K at 217-18 

7* Propc^eed Rulemaking, n^vunote 8« al 21)7. The Commiuion noted that "(a| diversiflca- 
Uoo of economic interest and power in this area is i cardinal principle of the^miblic interest 
tlaiuiard of the Communtcatioas Act Id.^ ■■ ^\ 

7^ ''In the top 50 markeii, wbkh are the essential base for independent produoen u> market 
programs outside the network process, they are at such w serious diud vantage t^t prime time 
im nin syndicated programming hat virtually disappeared.*' PTAR I, is^nole 41, at }94 
tfbotaote omitted). 

^ The staff noted that if the anticipated new UHF stations are to succeed, they will have to 
be able to compete wtth existmg network-i^fflliated VHI^ stations Given the economic barriers 
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.net^vorks in a position where they had a clear conflict of interest in 
^ choosing, fot original .network exhibition* between programs in 
which they \\hd subj^equcnt (inancial interests and programs in which 
(hey hid no such interests/' 

JS/f(work Acquisitton of Substijuent Rights in Programming 

According to the -Commission, the lack of a nutional advertiser 
market and the disappearance of the (ir^-run syndication market left 
producers with .only one viable altemativev-Ucensing fheir programs 
to the networks for network exhibition. However, the Commission 
found that, in \hc process of licensing iheir programs tg networks, 
producers were almost invariajbly required to cede a substantial 
shj|rc of the subsequepi rights*^ in these f>rograms to the networks aS 
a quidpro quo for network exhtbilibn;"^ The Commission noted that 
data ac({uired during the program inquiry and the rulemaking pro- 
ceeding revealed that there had been a significant increase in net- 
work acquisition of subsequent rights from 1957 to 1967**^ aiid that' 
network power was such that neither producers' who had succeeded 
in selling programs to networks ovo^ a . period of several years nor the 
major motion picture producers**' had been able to secure, a 



— . — — — 

lo the crcaitiurt of a lt>ufth nclwork. these new Ulll' MAtions will be un«ble lo acquire network 
allUiAlion. and ihui 'ihe "Ji*™*>* answer tor the progrAm procurefn^i|( problem of nonaf- 
AliAie^ lUiiuns must be found m « greally expanded independent tyndicntion mdusiry— «n 
industry which is hn*nci<ll> competeni to provide rln^ capual to pro<1uce programs oft quth- 
ty* comparable to those >vhich pr4senily arc nvaiUbte for network exhibition/* Sni gnu In- 
TBRiM Rhnmi, PARt 11. jiyvwnoie I. at 76!B, The Commiision has long been concerned with 
0b.sUcte» to the growth and development of UHf" staiions SrrnoXt 50 supra 
Proptv^d Rulemaking, supmnoxt 8. at 2157. 

The Commission. noied that thCM rights included 'the right to distnbuie the programs or 
striei in domentic tyndicaiion and m foreign m«f;keti; the right to share (usually 50%.. . .) in 
the promts from domestic and, foreign syndication sates; exploitation rights and share of profits 
m merchandising, and th^nght to share m other non-broadcast^ interests (e.g.. motion pictures, 
hiwks, maga/ine Bton«9%d artKtes* phonograph records and-playi derived fVom the pro- 
grams).'* IJ at 2151 J^tf/wSecoNi) Interim Rbkiiit. Paut I. Ji^note I. at 63; SbcoNu 
iNTeniM RhrDRT. Part II. n^oote I. at 210 In view of the fact that in the revenues 
denved from the mm^broadcAxt rights amounted to only ftv< percent of network syndication 
revenues, distribution nghts and syndication profit shares were the most important of the sUb- 
seuuent nghts CrandalL iH>>^Qote 70. at 390. 

Proposed Rulti^king* Ji^note S. at 2151. 

The pcrvtnUgf of proJucer-lioensed programming in which i^ctworks acqtiirttiHomestic 
profit shares lavrtMNl fVom m 1957 to 65 41tin 1967. The percenUgt Of such program- 
ming la which networks acA^utred domestic distribution righu increased from 15.9% to 23.8% 
ov«r the sanM p«riod. PTAR I, note 41. at 392. 

MGM. Pararribunt. Screen Ofmt. Twentieth Century Fox. United Artists, Univerul Fk- 
tur^a, Walt Duney. and Warner Brothers are these major motion picture produoen. /itf at 388. 
United Anuu subee^uently withdrew fVom television production. A. PiiA|tci« Tub Economic 
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favorable bargaining portion vis-a-vis one time producers.*^ The 
Commission abo fouml that producers were oflcn *Torce<l** to oper- 
/ ate at a deficit since ihey wete unable to recover their program pro- 
duction cosw from the license fees they rtceivM from the networks."^ 

Thus, (he Co^rtimission concluded thai independeii^ producers* 
wer« at a serious disadvantage. In order to obtain the network exht* 
bition vitahy necessary to establish the vainc of their programs in 
domestic and for^gn syndication, inii^pendent producers had to 
bargain with the networks who wert; aho their conipetitors in the 
syfidicaiion busM^ess/! a process which Qfietx resulted in their being 
compelled to grant the networks significant financial intereMs in ^e 
subsidiary rights in their programs.^^ 

Noting the. dramatic iitcrease in network acquisition o( syndica- 
tion rights, the statT pointed out that if independent producers were 
not required to cede these. profitable rights to the networks'in order 
. to obtain network exhibition, they would be able to share in the 
v'*risk" of production, thetr motivation to expand their operations 
would be increased, and ''(i]ndividual initiative and business acumen 
would then replace, in large measure, the favor of network managers 
as credentials of entry to television program markets."^ Further- 
more, the stair noted that, if the profitability of independent produc«^ 
ers was substantially increased, the networks would be ''relieved of a 
large part of the 'enormous risks' in fli^ancing program production 
which they now ^ssert as economic justification for their acquisition 
of various kinds of subsidiary interests in the programs Ihey Anance 
for network exhibition. 



rON»t.UUtN4 ES or THE FeUI^KAL CoMMUNICAJlONS COMMI&SlON'S pRIMfi-TlMK ACCGSS 
RULF ON IMF. BUOAtM'ASTINO AND PROi]RAM PRODlfCTION lNhUSTIUE9 102 (1973). 

PTAR 1. jn^a noit 41. ai 3il7-S8. Of lha 27 Mriet told lo ihe n^iworki by ih«. major 
movit pKHluccr^ m l%4. ihc ntiworks acqutre<| domestic ditinbuiton righli m 4'(l4.4Kk) and. 
demesne proAl iharti m 23 (85.2^) 

14 al 38S. n 1.6 Propoaed Rukmaking. supHt noit 8. al 2150-51. 
'^i* i^ior 10 lha adoption of iht neiwork ftynkJicilion rule in 1970. all three networki miun- 
lamed a lyndkation diviiion wbich engaged in domestic and fortign lyndicalipo in compeli- 
i(on jwiih jmleptndeni iyndk:At6r», many of whom were the large program produceri. 
Rronoied Riiltmaking. j^m iioit 8. at 2155, ^ 

td. According lo Ihe iUlT. however', i^e producers denied ihai ihey were required lo 
tucK hghu m order lo obtain tieiwork exhibilion of I heir programi. Although MCA did lesiify 
thai «traft 'uiually' nec«mry lo €«<1«'* lubMquent rights when^j^mpilng lo M^ure network 
- exhibition of a new untried ^trograAi. PTAR f. note 41. at 3^pn.30. Some.^ tipecially the 
major motion picture companiei, leitifttfd that Ihey wtre 4b)t to undertake tiNir own Anandng 
• without network **nik'* capital but "preftrreil'* for buiinett reasons to accept network flQtn<;- 
ing and to grant the networks proAt sharing righu. 

Sf.iONn iKiTcntM RRronr. Pakt II. supr^i note L fet 769. 
^« Id 
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During the prograniining inquiry, ihc networks **vigorously de- 
nied" lhal ihcy insisted on ihe acquisilion ol subscqueni righis as a 
(j^w^/ pro quo lo network exhibition, mainiaining lhal ihey only 
sought lo obtain inieresis in ihe subsequenl righis lo programming in 
ihosc uisianccs where ihey assumed substanlial economic risks, ei- 
ther by virtue of pfovidmg developmental financing to ihe producer 
or for assuming the **risk" of selling commercial lime for the pro- 
gram to advertisers/'' In the inquiry, network ofticials testified lhal 
Ihcy were required to make financial commitments six, to nine 
fniljnth's m advance for a mininuim of twer|4y-si.x episodes and lhal 
the advertising for these programs was frequently not completely^ 
sold when the series began. Furthermore^ they testified that if the 
scries failed aii^ the sponsors, who were often only committed for 
thirteen-week cycles/'^ withdrew from the program, the i 
" had to absorb the committed costs. 

The Commission concluded lhal network acquisilion of subse- 
^quenl rights in independently produced programming was not neces- 
sary First, it pointed out lhal income derived from domestic and 
foreign syndication accounted for only a small percentage of net- 
*vork revenues and profits.*''' Next, it noted lhal any *risk" under- 
taken by the networks in conjunction with the sale of advertising 
time was essentially non-existent A view of the high demand for net- 
work advertising lime," Finally, it concluded lhal acquisilion of 
^ — . ^ — ^ ^ J 

^2 14 j( US>. id AX 267 (NBC). /</ at 302 (ABC), Si i onu Inti.rim Ri.roftT, Part I. 

ru/fra note I. M ^8-6^ (NBC). /</ at 7! (CBS), id. at 73 (ABC) The stafl' also noted that the 
Attorney (Jcneral ot^he United States had investigated the alleged network tie-in prauices 
prior to the beginning ol the program inquiry The Assistant AMorney General in charge of the 
Antitrust Division suggested that the matter "might more appropriately be handled in the ftrsi 
insiaiice. at least, through the Commission's auihority. rather than through action under the 
aiuiirusi laws" /</ at 114 At (hat time (he Commission concluded that the evidence was 
"inconclusive * aiiJ declined to take action /d. - 

Si((^Ni> Inti rim KiroRr. Part I. .wpra note I. at 7| (NBC), u/. (CBS): /</ at 74 
(ABC) SW aiw ProfHiicd Rulemaking, supra note 8. at 2I?>3 n 2^ This "risk." according to 
NBC. amounted to $2.5()0.l)0() annually for a half-hour series, Sa oNi) iNTfRtM Hi port, 
Part II. 'iUpra note I. at 267 

NBC olHciah noted that, in the case of advents^er-licensed programs. advertiser»conimli< 
ted (henisclves for 3*) or 52 weeks Sti oND Inti.rim RtPORT, P^art II. supra note I. at 260, 

OfhciaK from NBC (eslirfed ihat "if the series » even below the mid-range of audience 
success, we may hAve to reduce (he price (o advertisers below our cos( to maintain sales, or 
condiiue the program with partial sponsorship, or both.'* /</. at 259. 

Propo.^ed Rulemaking, supra no^e 8. at 2156. The Commission noted that (lie total reve- 
nue from network domesdc and foreign syndication of packager-licensed programs in which 
the ne(works hadVt^uired subsequent flnancial interes(s '*KCCOunted for less than one per cent 
of the combined revenues from tfie sale of (ime. (alent and program material to advertisers 
Id a( 2155 n . - 

Id' a( 2\^5I n 23 The Commission quo(ed the President of CBS as stating that "|i|f (he 
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subsequent, rights was not essential to the formulation of a prime- 
time programming schedule.'''* 

The Commission also found that network acquisition of subse- 
quent rights in independently produced programming adversely af- 
fected the public interest because such subsequent rights were 
economically essential to a viable independent production industry 
capable of producing programs for first-run syndication competitive 
with network programming."^ The Commission also rejected the net- 
works* argument that no independent producer could afford to pro- 
duce programs solely for first-run syndication. It noted that several 
producers had stated thai if it were not necessary to give the neU 
works 'a substantial share of their profits, they would be eager to 
compete in this market. "^^ In the face of conflicting testimony the 
Commission concluded: \ ■ . 

[T]he matter cannot be determined with absolute certainty short of 
some operational experience under competitive conditions. The likeli- 
hood that independent production will succeed is sufficiently great, in 
our judgment, that it should be given an opportunity^t^The rule can . 
readily be changed or rescinded if it fails to achieve its purpose.'^' 

Network Conflict of Interest 

In its Second Interim Report, the staflf also concluded that net- 
work acquisition of subsequent rights in producer-licensed network 
programmiR^Vai^ed serious conflict of interest problems which ad- 
versely affected the networks' obligation to exhibit programming in 
the public interest. Since the subsequent rights acquired so fre- 
quently by the networks had no value unless the program was cho- 
sen for network exhibition, the staff found that the netw^s had 
.compelling economic motives to select for exhibition programs in 
which they had acquired such rights as opposed to advertiser-li- 
censed programs in which they had no s\^h rights. Although the 
networks did not deny that they acquired subsequent rights in pro- 
grams licensed from producers, they mkintained that they did so 
only in return for assuming various financial risks; and tHey vigor- 

•Surgtoii Ocnerars r«port on smoki|i| leads lo decltfi|4n cigarelie advertising, CDS will be able 
to more than cir^sel such Iossm by aoquisilion of rffK advertising busineu." Id. 

/</ al 2161 The Coirtmiuion also concluded (hat network risks ''will be diminished (o 
the extent that the Unanclng of program produc ^n i s taken over by other sources of risk 
money " Id. at 2158. fl^ 

PTAR I. suprti note 41. at 398. 
' >«> 14. at 

Id. at 396-97 

SccoNO Interim RtfORT, Part L note I. at 76. 103. 

The staff pointed out. however, that the potential for bias in program selection is en- 
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ously denied (hat the existence or nonexistence of network tlnanci^ 
interests in a program was a material factor in their prograi;i selec- 
tion proccss^*^ The networks argued that they select programs which 
will bencHt both national advertisers and the public and that any 
other method of program selection would be "economic suicide" in 
view of the highly competitive nature of network television. 

Despite these protestations, the Commission found a direct rela- 
tionship between programs chosen for network exhibition, and pro-, 
grams in which the networks acquired Subsidiary rights, anidl 
concluded that n^jtworks accepted virtually no entertaiTiment pro- 
gramming in which they had not acquired tlnancial interests.**^ The 
Commission observed that even a potential conflict of interest would 
warrant the elimination of the practice.'"^ 



Nem orA Involvemenf in Synduati^n 

The Commission also expressed concern with the involvement^ 
of networks in the syndication of otV-nctwork programming. Al- 
tboujjh nctv^^ork vsyndication revenue was small in comparison to 
overall network income, the Commission found that network sales in 
thin area were rapidly increasing and that the networks accounted 
for 23.6 percent of overall sales in this market in 1967.'"" 

The Commission concluded that the involvement of networks in 
domestic syntlication was not igi the public interest since it placed 
tl\em in the position of selling non-network programming to in- 
dependent stations in competition with their own network program- 
mjng being exhibited on afTiliat^d stations in the same market. The 
Commission furtjier concluded thaf^the network-aftiliate relation- 
ship'^^' gave networks an undue advantage over independent syndi- 



haiKcd. not dunihiNhcd. the pr|C!i«nce of an At;(ual hitaucial need to recoup investment^ /<.» ' 
(he stronger the [uoijv^tion I'p'r acquiring subsidiarv rights, the greater the p<»tential for^iAi in 
progrikin selecium to iinure that the rights .v> obtained will have value Id- j|t IQ3'04. 

liM KfAK I, supni note 4 1,. at 4(V4: Si voNt^ Intvrim Ri port. PartII, si4J^ note I. at 266 
(NBC). M 302 (ABO ' 

Sti oN!> iNitRiM RhpoRr. Part I. supm note I. at 66 j 
' N AR I. Mdpr<i note 41. at 1^3. Propivted Rulemaking, ^mpnt note 8* *i 2157. 

KfAR I. supni note 41. at 3W 

/</ lit m ' ' • 

10** ^ ^ (^^^^ network owns t)vo.of tta VMF nfYiliateit, the maximum allowed 

und«r Commiti'ion ^Ics, 47 C V R § 73.636<a)(5) (1976). Set also iJ § 73.658(0 The»e are 
known ax the "owned and operated" stations and are found in the largest marketi in the coun- 
try tach network o^n% its affiliated station in the top three markets (New York» Los Angeles, 
and Chicago) In addition. ABC owns its affiliates in Detroit (sixth largest market) and San 
Francisco (Mventh). Ct^S owns its afHIiate^ in Philadelphia (fourth) and St. Louii (tweiah); 
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cators in selling otrnctwork programnung to these aflUiates 
Although the Commission found no evidence to indicate that the 
networks had actually taken advantage of this relationship, it con< 
eluded that potential for abuse in these situations would he elimi- 
nated if networks were prohibnted from engaging in domestic 
syndication.'" 

The Commission and the stiitTalso concluded that a rule barring 
networks from engaging in domestic syndication would not ad- 
versely alTcct the public interest in maintaining economically viable 
networks since network financial returns from acquisition of subse- 
quent rights were small in comparison to overall network income.***^ 
Further, such a rule would enhance the ability of independent pro- 
ducers to increase revenues, thereby enabling them to finance first- 
run productions fof the network market and reduce their reliance ^ 
upon network financing.' 

Program Diversity 

. According to the Commission, virtually all of the previously dis- 
cussed problems found in the program procurement process tended 
to reduce the opportunity for diversity in television programming. In 
the Commission's words; "The total ellcct . . . has been a marked 
tendency to centralize control of what the American public may see 
and hear through television in network corporations and thus to 
hamper the competitive development of *diverse and antagonistic' 
sources for television program service/'**** ' 
r Thus, the Commission found that, as a result of the switch from 
advertiser-licensed to producer-licensed network programming, net-* 
works had gained almost complete creative control over network 
programming.'*^ This was because the contractual arrangements be\4^ 
twecn netvy.orks and producers "usually accord network corporations ^ 
^ . ' t. t ^ 

aiiii NBC own* \\^ tttUiatcs in t'levcUnd (eighth) and Washington, D C (ninth). B'roaih Asr- * 
INO Y H. A, m1 A'II8 (l*)70) 

»U) Kl'AR I. note 41. >it 3*M. 

• « > !d at 

"j^J /«/ it J*)2 aiK. iJtliONO IFJTmirt RtroRi. PahT I. supra note K at 104. 
SktoNiJ iNTfHiM Rtronr. Pari I. s%tpra ntue K 104-05. • 

i*^** Proposed Rutenukink. J*^** note 8. ai 2154. 5'/<Sr.t oNi> iNirRiM KtroRT. Part II. 
note I. al X^H'5^. The cA)i«mi»Mon's conccm'with diversity pudales the programming 
inquiry by maay years. For example, in the Qhain Broatlcaftiing Re|)on of 194 1. the Commis- 
sion lUud lhat ''ir radio tj^roadca^simg u (o urve its fuU Ainction m disseminaimg inrorma-' 
lion. oglniOA and ehtenainm'ent it must bnnf to the people of th^ n'alron a diversified program 
s*ivic«." FCC\ RKroRr on Chain Broaix astinu 4 (1941*) 

I ^ Jn l%H, 92 \% otJll network pnme-time entertainment was produccr-liccn^d wIlHe ad 
additional 4.1% network -pri^Hluccd. PTAK 1. supra note 41. ai 390. ? 
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ihc right to participate in the creative process to the extent ncct^ary 
to as^iure theimelvrs and mass advertisers that the program or scries 
Mvill initially be designed to attract large circulation and that subse- 
quent episodes of a scries will adhcrfc to the Tormula* originally 
designed."'"' Furthermore, the Commission found that network cre- 
ative control extended to a substantial amount of non-network pro- 
gramming since ofl-nctwork programming, which had originally 
been produced under network control, constituted "a principal staple 
of the non-network program market.**^" 

In Fart II of the Second Interim Report the stafl noted that tele- 
vision had not always been^io deficient in diversity of programming. 
During the programming inquiry, many witnesses testified that in its 
formative years (1950-1970) the networks offered schedules which 
served not only the maximum audience but also significant minority 
audiences as well.'"* These witnesses pinpointed the 1957-58 televi- 
sion season as the end of reasonable diversity on network television 
and the beginning of schedules dominated by action-adventure and 
other stereotyped film series to the exclusion of such diverse, adver- 
tiser-licensed programming as music, chiUiran's shows, and serious 
drama/ According to their testimony, the reasons for this transi- 
tK)n included:.( I) a change in network policy, whereby networks sub- 
stituted **purelY commercial considerations based on circulation and 
Vost per thousand* for considerations of overall service to all adver- 
Users andto the various publics, as the dominant motives in the plan 
and design of network schedules;'^" (2) increased program costs, re- 



**** PiOf|KV%cd Rwlcmdkinu.- /iyj/-<< iioijc 8. at 2IM ,Thcw jmniucnon "formulaA set' the 
chjirActer%, 'I'Kcze/tbcine «nd auion and limit MibjcVt matter to Me!ited' commerc»nl paitenis/' 
/J iir^lSt II 24 . 

' KFAR I rupnJ note 41. at ^X*> 

■^^^ Suv>Nn In T I KIM RtK>RT. Paki II. ny/?Af note 1. at 515. « 
' iJ A\ \^^, lt.*was:.ii^^> pctinted out that niaiiy advertiser-licensed programs have 

been JLM(VMilerei) |iV the critiis toNhavr been su|)crior to programs licensed directly to the net- 

woritv iJ i^^^ V^' iNfiRtM Kit*ciHr. Pari I. Ji^^.iiote J. at' 7<) 

Sti,i>NLu iNitRiM RrpoRT. V\nx Ik supra note I. at 5)5^ JiW.,Si t oni> iNitRtM Rr- 

h)K I. P\RT I: iUpm nvte I. At ^ Djvid Susskind. d producer of long'eJij>criencc in television. 

stdt^O wi(h iV^fitvi to the decline in diversity prograniining: » ^ 

Ihc IUm iHm|K thii)'s i:au:icd it. in niv mind, is the deathgrip on prograAimiiiK by .the 
netwvtrkv where formerly m thai Goloen Age of Tetevisiofi ii was posstbje to sell a good 
pco{(rani or an interesting program lo a host of advertisers or advertising agencies, the 
tnvtustrv bA5 now gotten to the ixMnt where three men hi^ke jill the programming deci- 
Mons for the three networks, and ih^l reduces the oppo^rtunity 

SpioNn iNTi'HiM RtmKT. Part M. xupra not* L «t 550. Fohncr Commissioner Johnson 

stales . \ 

(T|he supreme goal has become ratings, cost per thousand, and advenising revenue. Thu 
tingle minded drive for prv>fits has quite naturally produced^many of the motivations for 
a>iitent control that follow Ontrali/ed network control over programming, seeking profit* 
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siulting in greater enipha^ii on these commercial (actors by the net- 
work,i.and mass advertisers; (3) the switch to filmed program series; 
and (4) the emergence of ABC as a viable network with its emphasis 
on "counierprograrHming** emphasi/mg action-adventure program- 
ming.'^* 

Testimony of several producers indicated that programs ofl'ered 
by independent producers which would have added diversity and 
balance, and which had been accepted by advertisers, were subse- 
quently rejected by networks because they were not designed to at- 
tract the inaximum circulation **-' The- stair coocllidcd that lack of 
diversity on television was not required by the economics of the in- 
dustry'^' since, in addition to audience si/.e, advertisers are con- 
cerned with other factors such as audience impact and 
selectivity *'^ Thus, it noted that the ''target audience" sought to be 
reached differs from advertiser to* advertiser; as a result, there is a 
"potenjial decisional range of wide scope and breadth in the choice 
of 'markets* and hence 'audiences* >yhich the sum total of network 
television advertisers seek to reach." 

The staff found that, although there is an obvious need for the 
"formula" mass circulation series, the networks had failed to meet 

iiia.^inii/aiiDn. priHlucci uniformiiv and bUndncM jusi lu ceriainb as all meal, run 
through ihe vAfMc grinder, inevitabiv eh^crget hamburger ^ 

JohiiM^n. supra iu>ie 77. jii 35*> 

1^* Si^(ONi) iNTt^RiM RtrDiir. Pakt II, supra note I. ai ^33. )0K 12 li is somewhat irontc 
thai ih« stair cites ABl"s us« of counterfuogramming as a factor which contributed to iht 
decrease of diver%iiy of network televi.%ion in view of the fact that, by deAnition, counter* 
prognimniing iji in effort' to compete with existmg network olTermgs by exhibiting dtfftrtnt 
ty(K% of programming Thus the staff noted that "|i|n ABC's 'continuing use of counter-pro- 
graiiiining' it enanuncs schedules of all three networks to seek to determine what *is needed to 
provide a diver%e schedule ' " Id at 308 

id at 5)4. SFi'oNt) iNTUitiM RiiroitT, Part I, supra note I, at 86. ^8 In the First 
Interim R«pi)rt. the staff noted that a 
network must be constantly L\)nM:ious of its 'arculation' position vis-a*vi9 its competitors. 
A show which is satisfactory to the advertiser for any or all i>f the reasons outUned above 
|%pi)ns<>r identihcatton. comjpatibilitv of the program and the product, cost -per* thousand 
circulation! may be unsaiislaciory from the network's pomi of view because it does not 
produce a suffictently If rge audience or does not provide, in the network's judgment, the 
Sest kind- of progAaro for the time slot involved^ or for a variety of other reasons. 

Interim Ri'Pi.>itr. xupra note I, at 327 (footnote omitted). 

SiiONi) iNrt-.itiM Rtfi^RT, Part II. supra note I. at 200 
124 Audirmc* impact was deAned as **the degree to which an advertising message penetrates 
the public consciousness id at 34 

.4ndtrfict rr/Mtvtfy was deftned as '^suiting ihe audience for the advertising message to 
the market for the prtxiiict /d. 

fd at AW Siii'ONt) Interim REroRT, Part I. supra note 1. at 101 AU three 

networks agreed with the sialTs conclusion that not all advertisers are interested in vnaxiniun 
audiences Spi ONt> Interim RfPORi. Part II, .wpra note I, at 239 (CBS); id. at 253 (NBC); 
td at 370-71 (ABC) 
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the nccdvS of a large portion of the viewing audience, consisting of the 
•'better educated, higher income population/' which, according to 
tht^taff, constitutes a " rich market* for network advertisers/'*^^ Fi- 
nally, the start concluded that, In any event, programming decisions 
babied solely on maxmii/ation of audience size was unacceptable: 

Any notion that the raw materials required for our intellectual, spirit 
tual. and political Ucvelopineul should be circumscribed, wholly qr 
plftily, by a suppoiicd mean average of the tastes and atiitudcs of the 
niajonty' at a given tunc, as indicated by scientific^ head counts or the 
educated guesswork' of adveriit^ing experts,' is contrary to fhc essen- 
tial purpi^sc of" cultural democracy '^^ « 

Tm Nm^WOKK PhoOR.VM PROi URl MLNT RlII hS 

7 he Froposed Network Rules 

In its Second Interim Report the staff concluded that the Chain 
Broadcasting Rules adopted in 1941 had failed to reduce network 
dominance''' and recommended that further efforts be made to 
change the structure of network television to increase competition in 
the program procurement prcx;ess Specifically, the staff recom- 
mended that the C ommission consider adopting rules which would; 
(I) prohibit network restraint of coi^ipetition among sources of pro- 
gramming or among local television stations; (2) limit the number of 
hours per week which a network could devote to programs in which 
it had acquired the first-run license; and (3) prohibit networks from 
engaging in domestic syndication and from acquiring subsidiary 
rights in programs they exhibit *" ^ 

Largely in response to the network study reports, the Commis- 
sion proposed to julopt rules regulating the program procurement 
process.'^* The proposed rules were addressed to the three basic ar- 

r 

Si I ONI) iNiiK.M RiroKi. Part M. xupm \\i>\t I. ai 34-3y ^SV^'i»rAR I, supra A\ 

at 

' Siif)Ni> Inhrim KiroKr. Pari I, utpni note I. aI 28-29 Thp staff also nolcd thai Ihc 
liHral Mahon luenHcc \s viriually helplcu lo corrfcl ihe lack ol diversity and other program- 
ming dchciciKie* refilling Itom network programming due lo the high coal of comparable 
programming aiul th.it 'the composilion of ihe network K'hedule . becomes a highly linni- 
uig factor \\\ (he licenneeN ability lo wrve hn community." S'l.c ONb Inii rIm RrpORT. Par^t II, 
supra noic I, 41 l*W Set Sk.oni> Inti rim Ri n^HT. Part I, supra note I. at 59. 

^^"^ Sk ono iNfjRiM Rm>Ri, pARr I. yupni note I. at 100 Schwartz notes thai "the chain 
broadca.Hting regulationi proved ineffective to curb the networks because the TCC .\cfiously 
underestimated both ihe ectm^>mK\power of the networks and the practical realities of broad* 
Cttiflmg ' Sihwart/. suprn note 54. at 785 

'^^^ ^inoNt> iNrmtM'R^n^RT. PARr I. supra note I, at 100-01. 
at.|U^I6 

* pTv>p»v%ed Rulemaking. nv>te 8 sttpra. 
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€«H of regulatory concern resulting from the programming inquiries: 
network involvement in syndication, network acquisition of Anancial 
interests in producer-licensed programming, and the monopolization 
of prime-time viewing hours by programs in which the networks 
have a Hnancial i;iterest. w 

Under the proposed rules, networks* would be prohibited 
from: (I) engaging in any domestic syndication; (2) engaging in for- 
eign syndication of independently produced programs; and (3) ac- 
quiring any financial interests in programs, or in iheir distribution, 
which were prcniuced wholly or in part by independent producers 
with the exception of the exclusive right to network exhibition.*^^ 
With respect to the alleged network monopoly of prime time» the 
Commissi(m sought a return to adveniser-licensed network pro- 

, gramming By proposing a rule whix:h would prohibit the networks 
from offering' a prime-time network schedule in which more than 
fifty percent of the programming, or fourteen hours a week, which- 
ever was greater, consisted of proganiming in which the networks 
had any financial interest including the first-run license. Accord- 

. ing to the Commission, the proposed rule was intended to "provide 
opportunity for entry of .more competitive elements into the market , 
for television programs for network exhibition, and ... to en- 
courage the growth of alternate sources of television programs for 
both network and non-network cxhibition."*^*^ 

The Commission pointed out that, under the proposed "50-50 
rule," the market for the "sale" of network programming would' be 
expanded to again include advertisers, thereby greatly enhj^ncing the 

. The proposed rules would apply to "network lelevision hcenteei." •/«rm obviouily 
intended to describe the three national networks in their capacity ai brOi^i^V Ikenseei (each 
networli owns Hve VHF television stations) in order to avoid a perccivHTTick of statutory 
iiuihoniy to regulate networks directly A tfe/nvf^A ieUvit/off /tcwrt was deAned as "a tclcvi- 
jiion slAlioiv which en|agei m chain broadcaiting " and cka/ft bn>aikm(iHg wi^s deAned as 
the "(\irni5hing of programs to a ^ubttaniial number of television broadcast station! on a daily 
basis for a lubstanlial number of hours per day." IJ at 2164 (| 73 659(a)). 

^^"^ Under Iht-propoecd rules the networks would alio be required to divest themselves of 
any such interesu. g 73 639tbH3). 

1 Ihe propo.\cd rules also made i) clear thit the rules t^ould not apply to situations where 
adverii.ier^ acquire the network exhibition rights from a pnduccr and subsequently purchuc 
time from a network for tt^i exhibition. The proposed rule provided that "nothing herein shall 
prohibit a network' television liceiuee from agreeing with another person or pcrtorti as pan of 
ft contract oi* arrangement for network time and factlities that the particular program or seriea 
titvoived will be broadcast exclusively on (he network during the term of such contract ..." 
rfow.ever. such eulusivity agreements could |iot exceed a term of one year. Id. (| 73 659(d)). 

/</. at 2147 The Commission also noted that the propoeed ruk would create new pro- 
gram sources for additional liHF television sutions which might form the bftie for a fourth 
network. /</ at 2M8. .« 
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ability of tndcpendeni producers to compete for access to network 
tiine.'^' According to the Commission, direct sales to advertisers 
would benefit the public interest in two important ways. First, it 
would facilitate diversity in network programming since the number 
of entities making pregraiinming decisions would equal the three na- 
tional networks plus all of the advertisers purchasing programs di- 
rectly from producers.*'" Second, direct sales would enhance the 
Ana ncial stability of independent producers since advertisers who 
purchase programs from the pnxiucer rarely seek to acquire any of 
the subsequent rights in the programs, and thus the producer would 
be able lo retam these important tin^ncial interests. 

rhc proposed rule would also have exempted several categories 
of programs from the My percent requirement. These included 
newscasts, news interviews, special news programs, on-the-spot cov- 
erage of news events, and sustaining programs.'***^ Such program- 
ming was exempted because the Commission found that it involved 
the networks* ^journalistic and editorial responsibility.**'^' The 
Commission also raised the question of whether public afl'airs docu- 
mentaries should be exempted because of their close relationship to 
the network news function. On one hand, it noted that the networks 
supervise and control such programs carefully and that the presenta- 
tion of ^iblic affairs programming should be encouarged. On the 
other hand, the Commission noted that thirc were other producers 
capable of producing documentaries who w|>uld add new viewpoints 
to such programming.**' The Commission took no initial position on 
this issue, merely requesting comments on Vhether such program- 
ming should be exempted and whether the 'network policy of exclu- 
sive production of public affairs documentaries (was] in the public 
interest.*'*^ 



/J it il48. 2150 

/</ at 2150 Ai previouily noied. Ihe Comitiiuion look the position thai these subsc- 
qucni righu were cniical lo the economic viuUiy of program producers since producers set 
doiti recover iheir inilul production c6%\% fVoni ihe network run and thus rely On domestic and 
foreign syndKAHon for their proflu. St^ text aocoiypanying note 87 jtjpra. 

Sustaining prograroi are programs bn^adcast without sponsorship. Sr.coNt) iNTtniM 
Rrh>rt. Paut H. note I. ai 229-30. . 

Proposed Kulenuking, jumm note 8. at 2\6\. 

/J The suffbad previously concluded that there was no valid reason for precluding 
independent producers ftoii bbtaining network enhihition of such programming, noting lhat 
"|i|uch a monopoly ihackleM the potential ((Tectiveneu of our most powerful and pervfsivc 
meant of disseminating mforroation to the public." Skcond iNTtHiM RtironT, Part II. jstfw 
note !. at 18, 
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The 1970 Network Rules 

Five years laicr, the Commission adopted a modiAed version of 
the rule.s it had proposed in l%5.*^ The network financial interest 
and syndication rules were adopted virtually as proposed. How- 
ever, the ftt^y percent rule was substantially modified. During the 
period provided for comment, Westinghouse Broadcasting Company 
submilicd a counterproposal known as the *-prime;iimc access rule/' 
which would prohibit network affiliates in the top fifty markets in 
which there arc three or more operating television stations from 
broadcasting regularly scheduled network programs for more than a 
total of three hours during the four-hour*"*^ prime-time pcriod.*^^ In 
announcing its decision to adopt the Westinghouse proposal, the 
Commission stated that it did not consider jhe propoiffcd rule un^ 
workable and that, tails view, it would have achieved the desired 
results without aay negative side cflccis. However, it preferred the 
Westinghouse proposal because it was concerned that the pYoposcd 
rule might adversely affect ABC's ability compete successfully 
with the other two networks,'"*** and because it felt that the Westing- 



PTaR I note 41 supru, For >n ovcirviow of the I CC proceedings, see Br)aiu, note 4 

KrAR I. supra noit 41. ai 3«)8'*W The only change was the deletion of that part of ihc 
Anancidl interest rule which would hive rtquired networks to divest themselves of interests in 
pro^rami ihey ptmnily held By adoption of the syndic*tion rule, which prohibits networks 
from engaging in domestic syndication, ihe networks were forced to divest themselves of their 
syndication divisions 

mmt'Umt was acAi^ed as "the hours |b«tween| 7 p m and 1 1 p.nv local time, except 
that in the central lime lone the r^evant period \haU be between the hours of 6 p iii. and 10 
pm." 47C F R § lUSSlkXl'iTOl 

»47 31 Fed Reg 14470. 1447 1 (l%g) A similar proposal was rejected by the I'CC when it 
ehminated option lime in l%3 Option Tune and the Station's Right to Reject Network Pro- 
grains. Second R^^rt .\nd Order. 34 I C\C. U03. 1130(1963) note 54 supra The Cftm- 
mission noted that at that time "|w|e wished to see whether elitiiinaiion of option time would 
correct the conipcuiive imbalance between networks and their amiiates and increase diversity 
off^/ograro »i>urce " I*TAR I. ii^rtf note 41. at.384 n.7. The proposal wai originally rejected as 
anticompetaive. at which time the FCC noted that "freedom of choice lofl the licensee should 
be preserved against derogation by artiAcial restraints, as long as no public beneftt flows ihere- 
f^om." 34 Y CX\ at \\n The Cotomission also noted that, "if it appears (thai the public 
interest would be served by action along some of these lines), of course such action will be 
considered " /i/ at 1131 In the program priKurement proceeding, the Commission concluded 
that "lt|he record herein demonstrates that our elimination of option time has not operated to 
make more time *Y*ilable to nonnetwork programs and to multiply competitive program 
sources " PTAR I. supra note 4I» at 3^6, 

I4« PFAR I. supra note 41. At 384 A nA Commissioner Robinson, in his dissent to PTAR 
nt maintained that the Commiuion rejected the 50-50 proposal "essejojially because of ABC'i 
objection that it would be unfairly disadvantaged by a system of inikpendent program bro- 
ken/* PTAR 111. supra note 6, at 189 <Robinioni Comm'r. diuentiQiV ABC maintained in iu 
comments that it would be weakened ciimpetltively if it were precluded from ftlling iU sched- 
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hoiwc proposal was more direct in providing non-nclw'ork markets 
for tndcp<3ndent producers.*^*' 



The rule, as adopted^ docs not apply to noncommercial stations 
and contains specific exemptions for "special news programs dealing 
with fast breaking news events, on the-spot coverage of news events 
and political broadcasts by legally qualined candidates for public of- 
fice."*'^ The rule also prohibits affiliated stations in the top fifty mar- 
kets from filling the newly created "access time" with off-network 
programs or with feature films which have previously been shown in 
the same market.*^* 

The C ommission stated that the prime-time access rule was not 
intended to limit network programming to three hours per day but 
only to limit the amount of network prografnming any station in the 
top fitly markets could otTcr during prime time. The Commission 
further expressed the desire thai the networks consider the feasibility 
of continuing to offer a long^pr ^-hcdule in view of the increased 



ule wiih programs procured direcily Iroin prtHhiccis hccaust ii was the weake^i of ihc three 
n«liuiul networks. Uckiiig comparable laciliiie^ and having fewer atfUuie.s C ongressman Tel- 
ler aiiribuie\) ABC'* lomjxarahve weakness lo ihrce factors (I) ii waN ihe laii of ihe three 
networks lo be organised. (2) when CBS and NBC radio amiiates acquired television stmions. 
they acifuir^d VHI- itations and became television affiliates of the networks with whom they 
had previously had radio atniiationi. and 0) *s • result. ABC had to obtain its market cover- 
age by using VUh siaiioiu in intermtxed markets to a far greater degr«<^ihaj either CBS or 
NBCV Celler. w^ru imie 10. at 55*^ n 3^ Barrow notes that the IX C upproveij the ABC-United 
Partmouni 1 heaters merger lo enable ABC to acquire sufficient working capital to "develop a 
compciHivc network ' Barrpw. wffnf nt)fe 54. ai 287 f or a discussion of ABC s competitive 
poiilion in network television, see the TCC proceeding on ihe ABC-ITF proposed merger. 
Application:! by American Bmadcasiing Co . 7 !• C,C 2d 245 and the discussion in 

Uvm. Bnh3Jcast S(rvc/urr. TtcMmohjuv, ami the ABC IIT Merger IMunm. 34 Law A Con- 
TBMr Pro* 452. 479 82 (l«M«>) Srr a/ro Su oNO lNT^RtM RhFORr. Part I xupra note I. at 
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fTAR I. mpra note 41. at 3H4 The Commission stated that it would hold the proptised 
rule in aNryance while it evaluated ihe effectiveness of the Westinghouse propasaL Id 

// at J85 The Commisaion noted that although it was not exempting live sports pro- 
grams. It would consider waiver requesu for such spuru events which normally ctincludc 
b«for« the bcgimvng of pnrae time but continued longer than anticipated into prime time, or 
for sporu events beginning withio the 7-1 1 p m period which a>ntinue beyond the thrce hour 
hmit at 393 n 35 The Commission also stated that a waiver would be granted where a 
network alttliate presents one hour of local, news from 6-7 p.m which is followed by network 
news ai 7 p m . notmg thai the same result ci^uld be achieved by hierely interspersing the 
network news at 6 V) pm . proceeded and followed by onehalf hour ofliKal news IJ at m 
11.36. 

U At 395 The Commission stated that if staiions were permitted to exhibit movies 
during the newly created access period, the purposes of the rule would be frustrated IJ. The 
feature Aim restrKtion was subsequently modiHed to prohibit the exhibition of feature Htms 
which bad previously been e.xhibited m a sta^ionM market within the previous two years Str 
note 172 ' ^ 
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availability ofcofiimercial UHI* stations in the top fifty markctsJ^^ 
However, the Coi(nmission found that even if the networks reduced 
their evening Irograninung froni. three and one-half to three 
hours. ^""^ network afliliates in market^i below the top fifty would not 
be substantially affected since ihcy would be free to uiili/.c olf-nei- 
work programs. and feature films previously exhibited in the market 
during (he newly created "access tune/'*^** With respect to the argu- 
ment that these stations would sutler economically as the result of 
reduced advertising support, thfc Commission simply stated that the 
benefits of the rule had not been otfset by a reasonable demonstra- 
tion of detriment to small market stations. '""^ 

In Its Report and Order, the Commission indicated that the 
facts favoring adoption of the proposed rules were compelling. It 
found that high-cost, prime-jime. first-run, syndicated program- 
ming - the major competition for network programs — had almost 
completely disappeared, that the networks controlled the network 
program production process **from idea through exhibition;** aijd 
that, due to the drumatic increase in the use of ott-nctwork program- 
ming, the networks also controlled **the production and hence, the 
form and content, of a large share of the syndicated programs exhib- 
ited by television stations The Commission noted t^at the 
prinie-iime access rule was designed to further the public interest by 
alleviating this donunance and by providing an impetus to the regen- 
eration of a viable synditration industry composed of independent 
producers capable of producing high quality prime-time program- 
ming.*^' 

As was originally proposed in 19^5, the new rules prohibited 
networks from engaging in program distribution except for foreign 
distribution of network produ(;ed programming. While the Commis- 
sion's explanation for this distinction is somewhat unclear/'^'' it un- 

rrAR I. TUffra note 41. at .W^ Al'lhe time ihc rule was adopied. 34 of ihc top 50 
niiirket\ h^d one or more indepcndeni slAlions «V«r Bkoach asmni^ Y B 2J-53 (1970). 

' ^ ^ Prior (o (he adoption ol' the pnmc-tiiue accetis rule, the three networks otfcrcd only 
thxce and one-half houn of network programming dunng the four hour prime-time period. 
KTAR I. >^ra note 41. at W 

» /c/ at J% n 38 

»^«* /J at 38V 

^ ^ ' /c/ iit W. 3^7 The Co mmiMion also noted that the rule was further designed to facili- 
tate the development of new program sources so that local stations would have more than a 
nominal choice of pnme'time programming. It pointed out that increased program sources 
would aUo benefit the development of UHI* and might facihtate the presentation of local 
programming during access time /</ at 3^, 39^ n 37, 3^7. 

The C'ommivsion merely stated thaiToreign distribution of network produ2>ed program- 
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doubledly rested on its <^eterminalion that, in the domestic 
syndication market, networlca have an unfair competitive advantage 
over independent syndicators due to their pre-existing relationship 
with the amhated stations.'"* The new rules also prohibited networks 
from acquinng either foreign or domestic profit shares from produc- 
ers. Ihe Commission noted that unless networks were precluded 
from acquiring foreign as well as domestic profit shares, these rights 
would continue to be a significant factor in network program selec- 
tion and would diminish an inifxirtant source of revenue available to 
independent producers."^' - 

Two C ommissioners. Burch and Wells, dissented from the 
adoption of the three network rules. Writing for the dissenters. 
Chairman Burch directed his commcnt.s to the newly adopted prime- 
time access rule, challenging the Commission s assumption that 
merely creating one hour of "access time" in the top fifty markets 
would stimulate the independent production of new quality pro- 
gramming profitable to hoih the syndicator and the stations.'^' This 
assumption was erroneous, according to Burch. because, unlike the 
networks, the producer will have no assurance that his programs will 
be purchased by a sufficient number of stations in the top fifty mar- 
kets "Fvcn if the program is selected under existing economies and 
tax structure*, it is quite clear that very great amounts of capital will 
be required to produce programhiing. ... The fractionated top 50 
market is simply not sufficient to sustain the expensive programming 
•fldrt here required Thus. Burch expressed the belief that the 
rule will never achieve its intended purpose— the reestablishment of 
' a viable independent television program production market. Burch 
was also less than optimistic about the Commission's reliance on the 
prinfiCMime access rule to increase program diversity. He predicted, 
with a notable degree of prescience, that the rule would simply lead 
to the production of more of the same, i.e., "more games, more light 

inuig U.tlcred Irom JomeM.c J.Mnbu.wn of such programming without indicating how it M-' 
/</ at m 

ittOA/ at The ( omoitviton ordered that dlve.ititure of t»ie networki' ivinlicaiton nctiv- 
Hie» W^.xompl,sheJ by September I, 1971. thu» providing one year for an "orderly ph.M 
i!!'" I loi <ern>'nate i.-^utjition of don.eMu and foretgn ,ub«diary righu by Septero- 

Mr I. IV70, and that the prime-tinie acceii rule become effective on September I 1971 which 
accordmg to the ConimiMKHi, provided ",ufticient lead ttme to permu nelworki. program pro- 
ductr, ind station, to make the ne««ary arrangement, and alterMtonj tn iheir operaiioni," 
rT'"" . '« icrmtnattng the proceeding ,inc« 1« wi.hed 

IP I udy the effect of |the| new rule m practical operation " /J at 401 
/</ *t 41) (Burch, C hairm«n. diMenttni) 

\*3 [J • 
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entertainment i along proven formulas. (and| more *emcee' talk 

Finding that the Commission*!* action would provide no bene- 
fll«, Burch then as^iessed the costs of the new rule. First, he noted that 
•the rule will deprive viewers up the top fifty markels of o-significant 
amount of prime-time, high quality network programming. Sec- 
ond, he argued that there will be a similar albeit mbVe adverse, dep- 
rivation in the smaller markets. He pointed 6ul that, although these 
markets are exempted from the rule, in efl'ect they arc not so ex- 
einipted since the networks have already announced that they will 
not continue to provide programming for the smaller m4;rkets during 
the acccys pe^od. Because these markets do not have thfc requisite 
advertising base, the stations therein will be unable to aflord high 
cost, syndicated programming even if it were offered.'''' Third, the 
rule will have an adverse effect on the independent OHF stations, 
despite the majority's assumptions to the contrary* since such sta- 
tions will now have to compete for non-network programming with 
the powerful VHF stations m the top flfly markets.'*'' Finally, Burch 
assailed the Commission's refusal to exempt news interviews, news 
documentaries, and newscasts from the operation of the rule which 
he characterized as a subordination of news programming to en- 
tertainment programming.*''^ « 

In closing, Chairman Burch noted that if the Commission 
wished lo increase diversity of television programming, it must **en- 
courage a different economic base for program presentation."'^* 
Under the existing broadcasting structure, where a station is limited 
to one channel, Burch observed that stations will continue to pro- 
gram for the mass audience. As an alternative to an unworkable rule 
creating an artificial access period, .Qurch suggested thatjhe Com- 
mission focus on the obvious alternatives such as subscription televi- 
sion, cable television, and noncommercial educational television.'*** 

In response io a number of petitions for reconsideration, the 



lii at 

Id at 4M He noted thai, for this reason, the Assoctalion of UHF Broadcasicrs argued 
ihM the rule would damage UHT hroadca.iting Id. 

Id at 416 

A/ Chairman Burch al»o dtuented to certain procedural aspects of (he proceeding. A/ 
at 414-15. , 



258 y 

9.^ 



ERIC 



Cominksion mad© several minor changes in the rules. "*''Thc term 
"nctwo.-^k" in the prime-time access rule ^yas redefined to make it 
clear that the rule applied only to the three major hahonal net: 
^ works; the rule prohibiting stations in the top firty markets frqm 
using off-network programs or feature films previously shown in* the 
market during "access time" was clarified;'" and the effective date 
of the rule prohibiting the use of off-network programs and certain 
feaiu're films during access lime was postponed for pne year to'give 
stations adequate time for the transition and to permit them' to usp 
the programs within this category which they had already ac- 
quired.'^' 

The Commission also refused lo reopen the proceeding w ob- 
tain more ecoitomic facts''^ and again rejected the argument that' 
individual producers were economically incapable of competing 
with network-producer combinations, reiterating their position that 
the issue could not be resolved .without actual competitive experi- 
ence.'^^ One petitioner argued that the new progri^ms' prodacc(I* 
under the rule would not differ from those currently being produced 
in the first-run syndic;.atlon markdt and would consist primarilv of 
talk||pLnter\'iew, game, animal, and music shows. However, the 
Commiii^ron concluded that normal competitive forces would result 
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CompclHion and RcH>onsibiluy in Network Television Bfbadcasling, Mertiorindum. 
Opinioa and Order. 25 F CC.2d 318 (1970) 
. «7i at 333 ^ ^ 

/</ at )33-34 Firsi, ihe Commiuion amended the rule lo make il clear ihal ihe fcaluri 
ftim reuUiclion did ni^i include Alms pieviovsly exhibited in the market by way of a CATV , 
distant sii^nal Next, the Commiuion hmited the feature film restriction to films which have ' 
been exhibited on television^tations in the market jit aAy.time during the previous4wo years. 
This was adopted in^esponie to commen|s pointing out that it Would be very difficult for an' 
tnaividual amiiate to ascertain whether or not a film had bwn previously exhibited on one of 
the other stations i( there were no time limitation for such pri<ir exhibition. [ 

The Commission also rei\iKd to extend the exempUons to include dews programs 
and news documemanes, notmg that it would review the exemptions aAer the rule "has been • 
in operation for a reasonable length of time." A/, at 334.Mn addiliDn. the effedive date oMhe 
pnme-time acceu rvle waiNchanged from September 1, 1971 lo^^Bber I, 1971. /</. The Com- 

- musion also reAiscd to stay the effectiveness of the xules pendinfappeal. /</. at 335-36. How- 
ever, on October 14. r970.-ahe Commission did stay/ pending appeal the effectiveneu of the 
syndication rvle insofar ai*ii prohibited networks IVbm acquiring ^Jomestic and foreign righu 
in Iranuctiotis other than thoee arising out qf their network program selecj,ton proce»s.*Com- 
petition and Responsibitily in Network Television Broadcesting. Memorandum Opinion and 
Order, 26 F C C2d is ( 1970) p 

* » '^^ The Commmibn noted that it had relied heavily on the economic tjata ^hich hadi>een - 
lupplied by the networks and which supported most pf the tentative conclusions set fo in lU 
1965 notiee oCprofweed rulemaJung. 25 F.t.C.2d at 321. For f discussion of the data relied 
upon the Commisaion, see note 213 tf^m. ' . 

25 F*CC 2d at 324-25. 
U at 

'■' r . . ■ ; 

' " ^ . V * - 259 
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in thd production or an adequate supply or programming for the ac- 
cess period. ^ * 

'Several petitioners again argued that the^reductioh in network 
^j>rogn}mmi^g resulting from th^ prime-tin^ access rule would 4eri- 
^usl^h^rm small-market affiliates without any offsetting^ public ben- 
eiilj^^^^ fn Falanoing this potential adverse effect against the'^oyerall 
public interest, tbc Commission simply copdluded tha( thq probable 
cfliict anSmall^-market st4tions wDUld not (tutwcigh the bici1ef|ts frdm 
.iAcroa$(|^ competition and diversity resulting from the rule!*^^ The 
'Commission also rc&Apd to >rxtend'the network synfljcation' rule to 
prohibit networks frSffli engaging in foreign di^tdb\ition of network- (f^ 
produced programs. \^ . V , ^v"* * - 

« One petitioner, argi^cKl trat allowing networks to engage in this . 
practice wi!fuld pcrpetuai<;M^dhflict ^of jn^f re^Jt sinc<; networks will * 
tend U) selet^'thesc^ prdgrafifts -for network exhibipiOj) as opposed to 
\|ndepei^!hrnt^ f>YodUc|Kf pt o^ra(nming in which they have no, for-* 
eign diAributi^iTfight^.*^' In refusing to adoptttlie su^es<!bd amend- 
^menV; the C/^mniission merely "Stated that it bel^jcyed that the exisijfug 
rule **will tjcnd to impcove tl\^ bargaining positions pfp|od\i<;cni with 
networks so as lo bhng about a desirable degree of e^rpansion of sta: 
ble* >it)d .viable program "source^* ^'^il^h^^ docs 'Qot^bave this 
"eifeci: the s\iggestediBrtnen<jbrtcn't coyla then\be*^l3prisidfcrefj|.*^ \ ^ 

' Subsequently, several parties filed ^t^tiQns in tfie circliil coi^rt 
jjrof appeaU to revie.w the thcec network rules} Alleging that the rul^s* 
Violated the first antcndmcnt aft^d excxjede^ t^e Com(itissiorv^ dt^tu- 

_^ , , . . . — »f*. ■ ...» ■ m r 



/W. Ar 330 The jConlmiSMoa predicted iR^ 3l%lions reponH\^ (iNenues ^in <ix^es^ of 
Sl.QOO.OOO for l'M9 in Ihe markets b«low ihe top 50 woul^iufain rbveni|c toAt$ of leu thKn ( 
S20.000 tLS » result of ^he pnme-time accest nil^.^hile stfUipns reporting revenues of less \han 
^ Sl.OOO.Opp would susuimrevenue losses of no mi^re than $44,000. Mr M 329-29. ^ < 

In reiierattni ns deviittOR to adop^,lhe'networ)( ndicAl ion* «nd^nantiahinie rest rUleJH * 
the Commimon si«led ihal Ihe "pr^ncipat ptfrpkKl^'l of ihc I wo rules Were iwofoltf Hr^lt the , 
V rules were designed lo lesyn the bargatnin^ leverage provided by network control over pro- 
« -frant exhibit ton i>n mosi*stations ihn^ughoirt iH% coliniry.'Xhi>*JeYeriig# waittioughi ((^enable 

''networks lo bargain suc<^ssfUlly*for sub'^idi^ry ll^Vi and unieftf^u wiih^produoers. ^he second '< ^ 
^"'purpose^was to remove the possi^ili^^ that acquis^fOf^j^f such rightv lycomeii ^ prer<^disitS^o. <^ . 
acceptance of a pr<bgr|i;p for network exhibil|yon. y</. at 331. ,u - ^ ^ » 

. l»l aiVl32- ^ >*j/*1^ v ' ^'■'Z • 

. ,{^^ M atMl Chairman Bur^ again ^i0lt^'iod1for''ihe lam^ reasons ihatleil^him lodi&sent « f 
froipAlie ori^nal adoption of the rtilet streising the advirs«r<^(feet on syitions inlh^fe smaller ' 

^ markeU and itA advene impaction \)\t development of UHF. He co^olu^ed: "I Unis^believe 
.the poi«i\iMl Anapcial damage to^ih^s many siaHops Car oiit weight 4be tenuous hppt of folster- ' 
ing the tnde(>endc«t*syn jjcaiit>(K|n%£4e(lt which Ihe majority clihgs in denying reten^idtra* ^ 
tion/'./d^.^^t 3X (B^urCK ChairmaKtlltiaeniing)! ^ " , , \ ' " . ♦ 
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tory auihoriiy Pctuioncrs ai}»ucd that the pnmc-timc access rule 
rCMramcd network speech by harring network programinmg frpm 
ihc top markeis for one-half hour a day, that it restrained afUliales* 
speech by limiting their ability io choose network prograinnungrahd 
that It restrained the first amendment rights oPviewers by/prcvcnting 
ihcm from selecting network progranuning during . the access pe- 
riod ^' ' ^ ' . ^ ' • 

Thc^C ourt of Appeals for tlie Second. Circuit rejected petition- 
ers' first imcndjiient arguments on two grounxfc.'First, iltRoicd thm 
the Si>prcme Court Ju^l held ilVu the' permisJfcle sco^ of goVcrti- 
mental r^ulation was broader with respect to other ^.mcdia,^^ Sec- 
ond, the cOurt concluded that the rule in question was designed to 
fulfill a fundamental precept of free speech --the encouragement of ^ 
program ijiversity and the developtncnl of** ^diverse and aniagonis- ' 
tic sources of program service^' The court also rejc<fied the argu- 
ment that the adoption of the prime-time access rule amounted to 
censorship, noting that xh^ Comnussion hAd not prohibited or man- 
dated what networks or licensees may or may^ not broadcast; it had 
only, required that they afford others **thc opporrtwity \o brpad-. 
casi."'^- . , ' 

The court then found that the Commi(ssion had pot exceeded its 
statutory authority by adopting the rules.-Wiih respect to the prime- 
time access rule, the court found that section 303(g) of the Commu- 
nications Act. which directs the Cpmmissio'n to ^^gencrally encouragfe 
the larger and more effective use of rattwkin the public interest/****** 
•^rQVidc.d ample authority for the adoption ^f the' rule.*"? The court 
rejected the ar-gurnent that the rule must be overturned because it 
could not succeed, finding that the pbmmissfcn's determination that 
there was a sufficient probability of success to warrant adoption of 

k . 2 ; , 

.Mount NUiufteld TeJevwiun Inc. v rrc/442 F.2d 470 (2d Cir In addition to . 

SiountrMansftrik, TtUvisHm Int: , CBS challenged ihc primc^iimr access and network Hnancial 
iniereu rule>. while NBC and ABC challengedllily the network Anancial interest and syndica- 
itpq Mtv iJ ai 472 n. I , . 

'184 41 

Red Lion B*culing Co. v, FCC 395 U.S. 367. 386^90(1969), TKc court observed (hat 
l»\e dual jtAndarJ was justified bevause technological limitations prevented everyone from us- 
ing'the broidcast itfcdia knd because of the '^preferred position" conferred on existing licen- 
sees by the government. Mount Mansfield Televisioti Inc. v. FCC, 442 i\2d at 477. 'Oie 
bteraturt on this subject i.i extensive. Stt. r^.. Robinson, T/ie FCC and the Firu Amendment: 
ObstrvattoWx 40 Yeats of Radh and Te/emian Regu/afwn. 52 MiNN. L. Rkv. 67 (1967) 

442 F.2d at 477. ^ 

Id at 4^ (emphasis in original) 
»»» 47 use. § 303<g)(IV7O) 

442 F 2d at 479-80 ' ' 
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the^iitc was ba-scd upon a subslatiiial rcami and wa'^i not arbi- 
trary:'^ ' ' * 
The evidence in (he record leads ihoNuipably lo ih^ c6hi:lTmon that' 
^ccejiS lo nci\york aftHiaietl stations during prime (imt^is virtually im- 
pressible lor indcpcndcni producers of syndicated programs. On ihc ba- 
sis ol ihis conclusion, the Conlnussion'^ altcmpi to remedy the 
situation is far from arlJlifary; it is direcjed m faci to the heart of the 
problem '^* ' , 

Wlih respect lOHhe syndicairv>jv^and^^ tin:iriciaK interest rules, thf. ^ 
court held thalnhclack of cxprcs^ statutory authority to directly reg- 
ulate network activity wj|s not conclusive*'^ and fouiid that the net- 
workfc^ were engaged in cha^n brO^adcasting*'^ for ihc purpose of 
section 303(0 of the Communicaiions Act which authorized the 
Commission "to luakc special regulations apphcable to radio sta- ^ 
tions engaged m chain broadcusiing."*'-'* 

The court also found that it was reasonable 4or the Commission 
to conclude that "the fux^A^i^' inicrest prohibition may Avell be 
necessary tool to forward the devclopmcm of the strong independent 
suppliers who will be .nc<;dcd in the newly created market if the aims ^ 
of increased diversity ifnd decreased network domination jjre ID be ^ 
accgmplisbpd."'^^ Similarly, the court concluded that it could ftot' 
• )^ ^ 

^"^^^ Id, A\ 48V.S4 The couri aUo found .^lyMTie off-miwoTk and feaiUTf ftlm Te«riciloi|s 
coiititincd in ihe'^nmc lime aac m rule were rTSJlliblc, thereby upholding the C^onitfiiMipn's 
conclusion that the ws%. ol rtrun^ and ftlm during ncccT^une would fTusirate the purfK>»€ of ihc 

.,nilc which Wiw lo creaie-i «i»rkei for ttrM-fuik >y»dicated programs. Id at 484. 
^ '^1./^/ ai 483 * > - * V. 

1*^2 /d' at 480 The court rel\.ed heavily on the Snprenie Court's decision ifrtJnited *Slaie»,,V^ 
SouihwcMern Cahle Co , )*^2 V S l57 (l%8). ^^ herein the Supreme Court upheld TCC Mguli- ' ^ 
iion.of CATV despite the abscnv.e of specihi Statutory auih^rityi ltv,reachmg its deci&ion, the 

'Court agreed with the Comnuwion s concluMon that it Vas necessary to regulaw CAtV tn 
ord«r to develop *'*n appropriate system of Kkul television broadcatiing at- 1 77. 

1**^ IS deimed in the i oiniTwntcations Act as the ''simultaneous Wad- . ^ 

castihg of an idefltical program by two or moie umnecied stations. ^*"*UJ,^^;CS I53(p) (1^70). * 

^The Act defines bnnidcmstmg js "the di5s*ininain)n of fadio communica?ioiS>^nl«nded lo be 
received by the public dipccily or byjhe intermediary of relay s^Wilioift." 47 U..S.C. § ^}{^ " 

^(l<*70) The court found that "netwiJis irani^nii Ih^tr signals fVom a network owned stalioo 

'^ovVlcased co^pnecting lines, (whicysignab aie then relayed to the piblic by oihtr nf^work ^ 
owned >tations and by amiiaied*Tit»nseei . " 442 F. 2d at 481. 

1*^4 47 IJ s.C § 303(») ( l*>70) The Act defines "rad/cr comMunicanon "/ihc tranimisaion by - 
radio of writing, signs, signals, pictures, and sounds oPall kinds incKidinf all instrumf ntalittcs. 
racilities. apparatus, and services . . . iiictdental lo such ira^isniission/* 47 U,S.C. § 153(tij 
( 1970) SW 442 h 2d at 48 1 , The cou/l indicated thltlhe Commissjon was speiiRcally author - 
licd \Af 47 C 9 3J3 (IV70) tji consider ih^prol>ftm of network diomttiance and empowered 
\>y 47 y S i;. § 303<r) ( l*J70>'io adopt rules necessary i6 carry out ihe puitposei of the Act, 441 
F 2d at 481 However, the court ipparently misrea<1^8 3131' which only proyi'dei jfor iiceiuM 
r«vcK:aiion shttdid a hcinsee be found guilty of an aniiirustvlaw V * . : 

442 B4d at 486. , . -.v . V * 
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And iinrpttHonable ihc CommisMon's decision that the (inancial ,inter- 
c«t prohibition was neceAHary in order to remove the incentive for 
networks to choonc lor exhibuion only those shows in which thcsfc 
fsyndicationl righi:^ arc granicd (and to) increase the profitability of 
independent productions/ ^'^^^ 

With res|>ect to the remaining aspects of the rule desljgne^ to* 
decrease network donunanc?, ihc court noted that the Commission 
had not contended that networks prcsenily donrtinaie the syndication 
fndustry but only contended that network revenues from syndication 

.^rc substantial and increasing'^ Nevertheless, according to the court* 
the fact that thcj rule is directed at potential fts opposcfl to actual 
domination is a sufficient basis for regulatory ^uilwrity,'^' Thus, thd 
court concluded that "the syn<.^calion rule is supported by evidence 
and is ^reasonably ancillary to the effective performance of the Com- 
mission's various' responsibilities' for the regulation of television 

"broadcasting/ - 

, j'AnaI YSIS CMM f IL CoMM|SMON\H Asii^XlP TIONS CONCI KNINd - 
. ^ Coi^/ch^slTRAtlON OK EcOrfoNflC CONTROL 

' v> ti^spitc^ tljH^^i^^ 'Jplfirticular attention ' 

;has be^n.p^iS <i6 th? economics of n'rtwoVk' t^ pro- 

idert^e a 
Commissioner^^ " 

Hydcnote^ in 1%5: Th«crf is^ ij6 ifltoh of as^iniiptions. opinion 
an4 argurne>i< on the m^titr but there 15*"^ pauaty of definitive infor- 
mati^li, ai)4.np.Vc^|f^ahalysis regarQing ttrg ccortoraic factors in ptes- 
clxt;pi^p^|(m piract ices. the following /ipatysis'lTan attcmpt^lo 
Sdrrecl this omijijiion and to provide a framework forbore extensive 
"economic ftnaly<Jes/^^ - " I ^ 



/</ al 487 Th#votfrt j|iUah«ld that the f«cl ihal^mall markel ticfOMCs would iniliAUy 
luffv c6)ho1hic r^li|m di«i not piHtude ihr adopiion or the prime^iime access rule, at 488. 
ftnd r«]<ciea several procedural arguments ./*/. 41 488-89 On June 7, 1972: ihe Commisiton^sei 
the itfKtive dates or ihe 4ictwork syndication and flnancul interest rules, which had been 
lUyed pending appeal as June UtJ97^ Any! August ,!. IV72. reiyectively Cvffipetllion and 
Retpoi\iibility ^n Netwoik Television Broadcasting, Memorandum Opi'nfon and Order'SetUiu 
eiftcuvt Dutes, i5'F C C 2d 41 1 {V^H) ' ' 

'99 Proposed Rulemaking, juffra ikiIc 8. at 2146. ^ > " 

/^.,i2iii ^ o , J- ' ' : 

^» Althoygh 410 comprehensive econbiuic analysis of the cJmmisslon> 1970 niles hat 
bMA undertaken. eOR^i^iU have deaU wilh various aspects of th^te ruks.^5>^ i^^ffy fc." 
Noti, M l^c'K, A J Vic Oow^^»a, ?RcoNow|c Aspects 01 Tflkvision REouLAttof^ (1973^) 

^ \ ^ r '^'263 
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TKc lulopuon of (he (hrcc nciwork rules in 1970 was dcMgncd to 
correct the problems the C ommisMon found to exist in the program 
procurenicnt process These problems, which tnchided a signitkant 
reduction in the number of television program sources, a decline in 
Ml program diversity; and economic harm to independent 
wertf attifluir^l by ihc C ommission to the concentration 
iic^and creative coniroL 




fmpt to analy/V hciwprlc^ donitnance of the program 
f\\c(({ priKess, the Commi?>sioi] tailed to defme carefully the 
economic market or markets wiihm which network economic power 
was to be measured Thus, the C omnussion referred to network 
domination of programs tor television/'**^ for network television ex- 
hibition, tor /iighiiime television cxhibitidpr^ for evening ^Icvi- 
sion exhibition,'*'^ for prime-lime exhibition/*^ for exhibition on 
alTiliaicd stations/'^' for the independent station market.^"* and for 
the independent syndicalion market Not only did the Commis- 
sion fail to define the relevant market, but it also made no ellbrt to 
determine the relative market shares attributable to the competing 
entities -networks, producers, and advertiser^* 

It is clear from the Commission's analysis of network domi- 
nance that three markets must be considered. These include the gen- 
eral program exhibition market, consisting of all prime-time 
programming exhibited on stations in* the top tifly markets;^ the 
network e.<hibition market, consisting of prime-time network pro- 
guimming exhibited on atTiliate^ stations in the top fifty markets; 
and ihe non-network exhibition market, consisting of non-network, 
prime-time programming exhibited on stations in the top fifty mar- 
kets. The relevant market shares in each of these markets will be 
computed in order to test the Commission's conclusion that networks 
have achieved 'Virtual domination of television program mar- 



Ihercinaner ciied ai R NiU 1 1. B Onm J Bi.i hi . A W Manninu, Ttii visiON tt ondmu x 
(l*>74) Ihercinafttr cued as B 0>*in|. Crandall ^X C Rtj^Iaiton. Monopsony. anJ I^etHvrk 
TtUvfston Program i o.ux, 3 Bi Li J tt oN 481 ( ramUII. not«L70 supra. 

^^^^ Propvvi«d Kulemmking. supra note H. at :i47. 2157. 

tJ al.2l47. 2152-H 21^^ 2158, HTAK I. ^upra note 41. at 386. 388 90. 
KTAR I ri^^w*/ noie4K a\ ^«4. ,^85. Pro|H>scil Rulenuking, supra note 8, »t 2I5A. M57. 
VWK I. supru note 41. At m ^ 
2*^ U At \8^, 3^4 i 

iJ at 3^4 • ' I 

20» fj 386-87, 38^ 

PA)p05«d Rulenuking, sup>a note 8, «t 2147, 2156 
^ For « diAcUAvMort of why the top 50 nurkcti were c^psen for the Commtuion's analysts, 
KC nv)te 44 vupm M was indicated earlier, thi.^ analysis will focus cm pritnc-tinic eniertaiii- 
ment programming exhibited on nations in the top 5Q^niarke(s unless otherwiic stated. 
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The iieneral Program Kxhibiiion Market 

The rclaiivc market !»harcrf of cndiics owning cxhibiiion 
rights'*' to programming cxhibiied in 1958 and 1968 muy be derived 
from the following data taken from the I9()9 Little Report:*^* 

Tahif I^^^ 

Avera};e Weekly, Hours of Fnme- Time Kntertamment 
Fragramming on , tffituued tind Independent 
Stations h \ Production Type 



Aftilulcd 















'>^^ 


m , 


. 7M 


M48 


Off. Network ' 


70 


17 


87 


1 65 


Movies 


/ 315 


\v 


502 


9.M 




/ >iO 


- 1)5 




I3M7 


Network ' 






V '3229 




\ 

Tout 




5S7 


5277 


' 100.00 



^**4!m a^acd RulgmAkinitS.fygy note t, «t 2147 

^ * 2 contnU \^ dc Ancd \hx purpo«!i for this aniclc i A^aty^.is ^ the owhc^ihip of A 

progrtiH * cxhibtiion right prior to its ' iaIc * to local iijilions for exhibiuon. Thui. the adver- 
ii»*r "econot^ically conirph" the advcrtMcr-liccQstd^ network pc^mcu sine* it' acquires the 
Arst run eijttbiUon nghu from theptoduccr prio^ to the progr^m'i exhibition. StmiUrW. 
work* cciinomicall)r control producer liccn^d and network-produced programming y^t term 
iw/r lit used to denote either aJiccnting arrangement, aa between prtklucers And stations 
- ^ for Arstrun progrMrammg. or the contractual arrangement between networks aiulthelr afnii- 
aies whereby the network purchases local Mation time for a ptogr^*s cxhibitioiTThe hours of 
pnmc iinie programming economically controlled by each entity was SelMfed u a rcUlive 
measure of inaiket position in.Hiead of total" dollar ules because the CotWi^ion was almost 
exclusively concerned with "access" to ^rime iime exhibition markets. 7 

The ( ommiMion relied almost exclusively upon the Arthur Lutic/lnc. Report f^ net- 
work and industry data This report was ongujally submitted to tyXommisalon by tf[ net- 
works ui l%6 and supplemented in However, on Aprtt 21. I%9, Westinghouse 

Broadcajtmg Co. questioned the acciiracy of data in the I96<> i^rt On September 15. 1969. 
CBS and NBC notiAcd the Commission thji wme of the datain the'repon was maccurate and. 
on January 2, 1 97a they Aled revisions ^^fTablea 35. 37. 705. and 77-98. PTAft I. snpra noie 
41, at 382-« 3, 385 n 9. For a discuuion of the maccuracles^ntiined in the 1969 Report, see id. 
at 386 n 1) In th^ Commission's order denymg reconskleration. it noted tl\at "a large part of 
the Commission s Repon and Order. mos\ paniculyfy that part dealing with the syndication 
market, relies very heavily on the data cortiaincd irt the Little studies;' Competition and Re- 
sponsibility in>ietwork Television BroadcasUiig. Memorandum Opinion and Order. 25 
rc^,2d 318, 321 (1970) |The revised tablei Will hereinaAer be cited as l969 Hrrtr. Rj-roRT 
(Mv.)|, / 

The Agures m Table I were taken f/.m 1969 Lirrte RproRT (rrv ). mpm note 213. at 
177-78 (Table 80). I%.97 (Table 89). 2^4-05 (Table 93). 
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AlTiluttii 



Syitilicaiion I 
on N«(work 
Movies - 
Local 
Network 

Total 



2V 
496 



Independent 



.384 
4% 
34t) 
291 



JSi3L 



Percentage of 

Toiji) Hours 



611 

7>9 

787 



5147 



nil 



9 18 
11 4t) 
10.42 
II 82 

?7.I8 
100,00 



•A: 
■ I.' 



In order lo determine ihe^ relative market shares from thisi d^ita/ it is 
necessary tp ascertam which entities economically controlled ihi 
variotis program types listed in TaWe I. . ' 

Firsi-Run SvndiLiued Programming — Since all Arst-rAin syndi- 
I&tcd programming e\hibited in 1958 and 1968 waft produced and 
owned by independent producers, all hours devoted to such. pro- 
gramming in the general exhibition niarkel should be incluc^ll 
witl^in the producer's nurket share. ^ 

• . Off'f^etwork^ Frogr^immmg-^0\\c of the moM noticeable fact? 
revealed t>y Table KiS that; despite the Commission's conclusion that > 
network dotxiinanc^ had gfo^n signifloantly siry:e 1958, the peroent- 
ag^.O^'pHme time 60cuptcd b^, network programmiog in the general 
^ . irt|lifitet actually deckcased from 61.19 percent iii 1$51B to 57.18 per- 
,^v'^cen) jin.JV^i^.^'^ it isjl^lcar^'hoi^fevfr, that the Comi^ission assumed' 
t()a]i^.^>i^^ was economically co)fitroUed by the 

. ' netNvofks,**' %rtljt wd^W^^^ inclu<|ed the hours d<eyoted 

' \o sucj^ |)/ojg^i^mmin^f^^ netwprksM^iparXet shafp.^*" While it 

. Vtetwork pro^ta(]o'il^ii^g,^.'\^ the small number 

; progratps \}Aiy •originally js^np evidence 1 ' , 

t0^4n({|c^te that 'i;i4Uw>H(S- 'c^n}r^^ such pij^^mming ebSjiomi^aliy ^; : 



witlkli^t^S^lXrkA or'UHibei^ntien/ Hyn(^i)^^.to dtiitribute their pf^t^»nii'in tjtf^^,o(f>ne(work , 



, . ^ V"^' <kc:^^ 0»n Iwrpa^jbe cxp|^ .^IfCttci thit the numbi^^i^r in<{e^[\de(it'' 




i>)(ifHHwA f&if^ra/k>ffs.'^ Vj((ii^edi}kuttmii^^ noit 8. at 215^^7 <e^pi|^»^.li^pHcd). 



Undex ^ 
/«r6m 62 814.111 



Undex MAortipuSh pri>g(«inm^. (oi\UoUed by r\<^Vir9d»f Would hav<i increased ' 
n2R58 10 68 5$^. la^.VftrfT^'^^ti^b!^ I Jj^. " ' , ' •< w. ^)^t'^\'' ^ \ 



* ^ ' > V Cpniimration of crtAti.vi^tonftol is tr#ted al(t^t;«iic€onip«hyin^ itol9i'^l<405 'Wo! . ' ' 
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Ownership of exhibition rights to the oti-network prograninting 
broadca^l on local stations in 1958 and 1968 cannot be determined 
dircctl) iince neither the Commission proceedings nor the Little Re- 
ports contain* such intorniation However, if it is assumed that the 
ofl-network programming exhibited in 1968 was originally exhibited 
on a netxNork between 1962 and 1966.^^" and that 1968 ott-jictwork 
programming was made up of the same proportion of producer- 
licensed; advertiser-licensed and network-produced programs as the 
network programming exhibited between 1962 and 1966. an accepta- 
ble approximation of such ownership rights can be made.^-' 

Table 2 sets forth the percentage of network ' programming 
which was producer-licensed, advertiser-licensed, or network-pro- 
duced during the relevant periods 

■ T,\i»u 2 

Pt'rc)!ntage of Network ^'rime-Time Enterfainmtnt 
Pro^rammtng by Ucemm^ Arrangement: 1962-1966 



A d N e n I \c r - Prixluced 
^ Prod u c« t- L icciwcd 



8% 
1% 

100% 



^^3 



^ Tim's it mav.be assumed that 8 percent of all ofT-network program- 

■ ""."8 e^|j>bited in 19^8 w^s originally network-produced, that 7 per- 
cent %as onginaAfpp. advertiser-licensed, and that 85 percent was 
ftriglnally prodvcer-licensed."" Sfpce iilformati6n I's available cqn- 
ccmift^ tb« Ownership of su])sequent rigl^ts vyithinjhe three produc- 

^ H<t*o(k frpgf^ ^it not rele«j«l lor olT-netvifoYk iyndicaiion until at IcMl two vcirs 

■ >fielf the ii«^o<k A*rijf)i *M initiated sIn<ejl.ri^^(l\rM a minimun^oftwo yean to >iccuraulatc 
ejU^jjt dirt<rent «pl«odt» to. make off-network lyndicatioii pforttiibte R. Noll, supru note 

• rtv<-vc..4^«,pi,e WWX^oxn hf^^s^u, off-tiet*dik-^ogriiniining'wa5 orten more 

' old"4irvHiw of iMYaci iKat. under tr^e fitirtii ^ the producer-network contract a 

»riM<oUld not be t«K*«d for dqmMiK oa;..<«>w8rk lyndicatton unti^the completion of its 

•;ii#rwofb^, a;, im^ti<s\* «iM\ ptar i,.j*^»oh'^i. ai mm 

; •■f; 'v^tl-Oti pHot XiipH. it wUI be auum^d iK.i the mi network 

.tXK}^i;i(,\»:rt*t4 ii.nprei^ntativ* of th« between I95J| an^l \95\. 

?« I>^* t!T^» ite„,RT., ^v»*nw^ 5-8.(Tnl)l«.i): in thi.i report. O.n of network 

Wpfr?iftfejft|v:j^*t,ribuied t4)X«i»biiialionv«ntureAei^^^ ^dvertls^rj and pWnlucerj This ' 

,.lui b«en include<J m ill* j>f(^ttCrfr;)kenMacM^wjrMnee thcre.ij no. indjcation thai advertis- 
«M retained ally «wu»iirtiip miw^iti in^he r«iultant off-networK^.M^Mmming ^ 
• yM tU l1% atthbutid to wipbuiiitionj during thi,vwfn<5d wa»Wludcd in the pro- 

^V»^-»icen«d category iiole l:?i .»iywu - ^ 

'^•-^h''^''*".''^ ''''*'*""^^^^ Ofoir.nwyW* progrimming c^^blted m IW8 w« 

SS'"*'^*^-'^^'*^'**'*' f**>?"'>"-'*«n«<l- •P<l1h»t .10% wa, producer-- 
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tion types, it is now possible to ascertain which entities economically 
controlled the off-network programming exhibited In 1958 and 1968. 

Producer- Licensed Programs. — The Commission's conclusion 
that producer-licensed off-network programming was economically 
controlled by the networks was base^l on the assumption that, by 
acquiring syndication proAt shares and distribution rights in such 
programs, the networks thereby acquired econopiic control over 
them. Even assuming this to be an adequate measure of economic 
control, there were a substantial number of hours of producer- 
licensed programming in which networks acquired no subsequent in- 
terests at all. Although the percentage of such programming is not 
provided by the Commission and cannot be inferred from the data 
cited by it» data in the 1969 Little Report indicate that, between 1962 
and 1966. networks acquired subsequent rights in only 69,4 percent 
of the programs they licensed fronf^rodncers.^^^ Since networks ac- 
quired no subsequent rights in the remaining 30.6 percent of such 
programming, these off-network hours must be included tn the pro- 
ducer's 1968 market share. 

With respect to the remaining producer-licensed programs in 
which the networks did acquire subsequent rights, a close analysis 
demonstrates that, by acquisition of such rights, the networks did not 
thereby obtain economic control over such programming. The fact 
that networks acquired some degree of participation in the expected 
profits frorp future syndication of network programs does not neces- 
sarily mean that !hey thereby acquired economic control over such 
programming. This is .especially true when the size of the profit 
share's acquired by the networks is considered. The Commission 
chose tQ ignore those data» iperely noting in one instance that tl>e 
net works /^usually" acquired the rights to 50 percent of the, profits 
from domestic distribution^^^ and noting in another instance that 
producci^ were required to transfer "a substantial part of the poten- 
tial profitability of their products" to the networks."* Theii esti- 
mates, however, were not accurate. Data in the 1969 Little Report 
indicate that, during the five-year period between 1962 and 1966, the 
average domestic profit share acquired by the networks was only 

\m LiTTLt RtPORT. 4upra noie 50. ai 57 (TMt 26). ^ 
^ 226 in 1957. networks acquirtd ui^qucni rights in on(y 58.4% of produoer-licensed pro- 
irAmmiAg. /</. Therefore, (ht remainin| 41.6% of these hours must be included in the produc- 
en' 1958 share. 
2^^^ Proposed RulemAking, si^pra note 8. M 2151. 

PTAR I. note 41. M 388-89. Set a/so Proposed Rulemaking, jt^a npte 8, at 

2156. 
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,23.95 percent/'^' Thus, t^e profit shares actually acquired by the net- 
works were in fact relatively small and their acquisition does not 
support the conclusion that networks obtained economic control 
over the "sale" of such program.s in the off-network market.*'" 

In view of the fact that neither the acquisition of minority profit 
shares nor the acquisition of off-network distribution rights con- 
ferred economic control over such pr6ducer-li(^nsed 6ff-network 
programs, allot the hours devoted to such prdgramming in which 
the networks merely acquired subsequent rights in 1968 should also 
be included in the producers' market share. 

Advertiser- Licensed programs.— In view of the fact that the 
Commission found that advertisers rarely acquired Subsequent rights 
in programs they Ucensed from producers^ it will be assumed the 
producers retained all of the syndication rights to these programs.^ 
Thus, all of the advertistr-licensed. off-network hours should be in- 
cluded in the producers' market share. 

Network-Produced Programs —Since there is no reason to be- 
lieve that networks conveyed any- subsequent interests in network- 
produced programming to others, all of the hours devoted to. such 
programming will be allocated to the networks* market share. 

Network Frogramming~\n view of the fact that networks ob- 
tained the network exhibition rights to all producer*licensedL pro- 
gramming. 4hese hours must be included in the networks' market 
share along with all of the hours of network programming which 
were produced solely by the netwprks."^ However, the hours of net- 
work programmin£ consisting of advertiser-licensed programming 
cannql be included in the networks* share since advertisers* not the 
nfctworks» acquired the network exhibition rights from producers to 

22^ l^MH LiTTLt Repokt. sufiratiQ\t 50. at 56 jTable 25). 

2^<> iWCrtniUU. supranoKt 70, at 399 SinnUrly. the f«cl that networks acquired diitribu- 
tion righu (o of produc«r«lic«nj«d progrimming between 1962 and 1966 (derived from 
1969 LirrLK Rtpi^Rr. Ji^note 50. at 52 (Table 21)) does not mean that they^ihereby ac- 
quired economic control over theM program*. K simply means that the networks obtnined the 
right to distribute the programs to local stations and to receive an agreed-upon distribution fee 
for doing so. > 

Proposed Rulemaking, supra note 8, at«2l50. J-*€Crandall. supra noXt 70, at 387-88. 
Data (Concerning the acquisition of subsequent rights by advertisers are nol available. It is abo 
assumed that producer* retamed all subsequent rights ifl programs produced in combination 
with adveitiscrs. Stt ixoK% 122 jvpru ' ^ 

252 In |95g 43 5^ ji^^ ^^^^ devoted to network programming were producer-Ucensed 
while 23 I* pf luch houn were produced by the networki 1969 Littlk ReroRT, ji^note 
30, at 5«8 cTable 2). 1968. 92.1% of such houn were producer-bceiued and 4.1% network- 
produced. PTAR I. js^Qote 41. at 390. x 
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such programming and merely purchased time<froni the networks 
for exhibition of these programs,^^^ 

Movtex — In its discussion of the relative economic positions of 
networks and producers, the Comtnission ignored the fact that most 
of the movies exhibited on local stations were originally produced by 
independent television program producers. Although there are no 
data available indicating which entities owned the exhibition rights 
to movies exhibited on local stations in 19^8 or 1968, it has been 
suggested that all-^ or at least 80 pcrcent^^^ of the movies produted 
in the United States were produced by the major independent televi- 
sion producers."^ For purposes of this analysis, it will be assumed 
^hat 80 percent of the movies exhibited on television in 19^8 and 
1968 were produced by the niajor independent television producers, 
and that 80 percent of the hours devoted to movies on local stations 
in 1951B and 1968 should be included in the producers' market share. 
The remaining 20 percent will be allocated to non-television movie 
producers. 

Local Programming. — In the absence* of ^ny information con- 
cerning the ownership of local programs, all such programming will 
be allocal^d to the general category denoted "local producers." 

As a result of the above analysis, the relative market shares of 
each entity owning exhibition rights to programs exhibited on sta- 
tions in the top fifty markets between 6 and 1 1 p:m. can be deter- 
mined ahd are set forth in Table 3: ^ 

Table 3 

Market Shares in the General Program Exhibition M^arket 





1^58 


19^8 


Chahge 


Networks 


42.8% ^ 


55.9% 


^13 1% 


Producers 


23 3% 


281^ 


4.8% 


Advertisers 


I8.S% 


2 1% 


-16.7% 


LocAl Producers 


13.2% 


11.8% 


- \A% 


Non-TckevisioQ and 








Movie Producers 


r9% 


' m,. 




ToUl 


190% 


igp% 


— ^ — - 
()%• 



233 In 1958, 30.7% of the hours devoted lo^nelwork programming were ftdvertiser-liceosed. 
1969 LrrrLE REroRT» supt^wAt 50, al 5-8 (Table 2). In 1968, oAl) 3 8% of such programming 
wu adveriiser^liccnsed. PTAR 1, n^^nnnole 4l» at 390. 

Crandall characteriiae movie prbduoers at merely a ^'subset" of producers of television 
programming. Craadali, Jifranote 70, al 399-400 n.36. 

"3 ^ Pkakcr, Ji^oote B5. at 89. 

^36 5^ note 15 jsyirafor a list of these entities. 

270 ^ . 




281 



While these market shares reveal that the general program exhi- 
bition market Is somewhat concentrated, they do not support the 
Commission's conclusion that the networks "control the entire net- 
work television program production process . . that "(o)nly 
lljree 6>ganizations control access to the crucial prime-time evening 
television schedule."^'" or that "network co^rporations . . . have pro- 
gressively achieved virtual domination bf television proaram mar- 
kets."^'^ ^ * 

t 

The Non-f^etHwk Program Exhibition Market 
According lo the Commission, a viable supply of first-run syndicated 
programnung was important in order to provide an alternative to 
^ network programming and to ensure the economic well-being of in- 
dependent producers. However, it concluded that first-run syndi- 
cated programming had "virtually disappeared ? as a result of 
network domjnance bf the general exhibition market and network 
ecpnomic control of off-network progran\;ning.'^* 

The first problem with the CommissioiVs analysis of this market 
is the (act that first-run syndicated, programnung had not 'Virtually 
disappear^" in 1968. In support of its conclusion that such pro- 
gramming h^d disappeared the Commission cited data in the Little 
Report >vhich indicated that the number cxf half-hours during sample 
weeks devoted to first-run Syndicated entertainment programs ''on 
all stations in the top 50 markets'' decreased from 1,065 in 1958 to 
' ^ .'J^-.-^- ^ ^ ^ 

PFAR I. supru iKHf 41. at 38,9 
/</ ai 3'M 

, Proposed Rulemaking. nolc 8. at 2147 I his general c<hibilion miirkel would be 

described by tvononiitls as falling junc within ihc 'highly conccniraicd " category in view of 
the (kct that the four largest ftmw (the three networks and th^ individual independent pro- 
ducer with the largest market share) accounted for 58* of the |>rime time hours exhibited on 
stations in the top M) markets m l%8 According to Bam. highly concentrated indusines in- 
clude thoac in whurh "51 lo 75% of iftdusiry shipnienis were supplied by the largest 4 Hrnis J. 
Bain, Indusirial OnoANlZAriON 134 (2d ed!" 1968). Although an industry with a concenlra^ 
4ion level of 58% is charactertzed a^ highly concentrated^ it i< interesting to note that in 1963 
8% of the 417 manufacturing induslnis analyzed "by Bam were industries in which lh< ftjur 
•largest Arms suppUed 76 to 100% of industry shipments^ // It is also mteresfing to note that ii\ 
1972 many mdustries had signiAcantly highet concentration levcU tharf the television program 
fxhibitioii market. These mduded cigarettes greeting card publishmg (70%), explosives 
(67%), flat glasi (92%). primary lead (93%). electric lamps (9()%).,and mqtor vehicles and car 
bt>di«i (93»X U S. T of Commerce. Bureau o^ tmk C ensus. SrVrisTiCAi, Abstract 
or TMi United Statb.-i 737^ (Table No. 1262) (1975) It may be argued that concentration 
leveU in.tlM communications metlia Reserve more regulatory concern since Arst amenUment 
values are involved. Stit B Owen» Economics ani) E-Rt:i^i>oM of txrRtissioN 121 < 1975). ^tt 
^ text accompanying notes 295^05 infra. ■ 

PTAR I. supra note 41, at 394; Proposed Rulemaking, ji^ note 8. at 2159. 

Propi>»ed Rulemaking, siipra note I}, at 2156. Stt also PTAR i jiyw note 41. at 385. 
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833 in 1968. ''•^ ThLs analysis, however, was seriously biased aguinsi 
(Ir^t run syndicated programming. First, the data cited by the Com- 
mission (set forth above) were based on the 7-11 p.m. time period, 
even though all dthcr comparisons h^d been based on the 6-1 l^p.m. 
period. Selection of the 7-1 1 p.m. period to lest the yiability of first- 
run syndication is biased because it omitted the hour4^hen drst-run 
syndicated programming is most likely to cKCur on attiliated sti^tipns. 
Ttvus. in 1968, 53 percent of all prune-time hours devoted to first-run 
syndicated programming' on such stations was exhjibiied between 6 
and 7 p,m.^^' Further, the data cited by the Commission did not con- 
sist of the total number of half-hours devoted to first-run s^iQdicated 
programming on a// stations in the top fiHy markets but Contained 
only the amount of such programming broadcast on a 1968 sample 
of such station.<i which excluded twenty-seven tndep^dcnt sta- 
tions!^**^ Since independent stations exhibited an average of 8.54 
hours a week of first-run syndiclued programming in 1968, Nt'hilc af- 
filiated stations exhibited iln average, of only 1.55 hours a week of 
such programming,'"''^ the data employed by thjp Commission was 
seriously skewed against first-run syndication. Howevcr,'evcn if it is 
assumed that the stations which^ were omittcfd from the sampjlcs 
broadcast the same amount of prime-time, first-run sy*ftiicated pro- 
gramming as those which were mcludcd,"there still was, in fact, al- 
most no change in the total hours. dcVOlcd to first-run syndication 
between 1958 and 1968.^^'^ ^ 

Up to this point, this discussion has focused iOn an absolute 
measure of first-run syndicatl^r^ in order to test the Con^imission's 



i-*^ Kl'AR I. fupra note \ V %\ )85, 

l^irri't RrroKr (hrv ). ji^'noie 213. lA 197-91? (T«bJc 89). , 

2^ the 1968 sample alio oniiiie<l two aftlliaicd sUdons The 19%8 sample omiiied eighl 
ainiuied and flv«^mOep«ndenl nations. AW 19^9 Lirrit Ri'.Pi>RT. supru note 5t)t ai 142 (Tabic 
36). 1969 luTiii Rtmur (rkv ), stspra noie 213, ai 197-98 (TabU 89). Slaiions used in the 
sample were ihose mcludtd lo Amcncan Research Bureau's '*^weep Survey of l^levlxibn Sia^ 
(ions The stations omitted were ihos^JmtlRfHM than a specified "estimated audience level.'' 
The cjuct critena for selection of Ui^lamplc are s^forth in 1969 Lirrm Ri-rORT, supra note 
5a at p. I to l'-4 fAppcndw Vy .V 

^-•^ 1969 LiTTLt RtrORj/fev ). supra nole 213. al 190-91 (Table 86)', 198-99 (Table 90) In 
I9(v8. 63% of the pnme-time hours devoted to flmt-run syndication jSrogramming Vere exhib- 
ited on mdepend«nt stations. Table I supra, 

V 24« If nil stations are included under the asiumpiiQn stated in Ihe text, the total hours de- 
voted to first-run syndicated pipgramming decreased from 852 in 1958 to 846 in 1968, Tl^ • 
assumption that the omitted stations broadcast the same amount of Ant-run syndicated pro- 
grammtng as those which were included io the sample it probaBly somewhat skewed jin favor 
of flrs^run syndicated p(ogramtning sinc< the omitted stations wire the smaller stations in 
these markets and )l^>hably devoted a soit^^what smaller portion ^f their fime to flrst-nm 
syndication, ^ 
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conclusion that such programifting had vrt^Kuilly disapi^nrcd in 
l%H. It must be noted that. a relative conipariscMt ot tirst-run syndi- 
cated programnniig with other programming types competing for ;ic- 
ccss to local station time indicates that fhe share of pfime-time 
occupied by first-run syfidication did decline from 14.92 percent in 
1958 to 1 1.08 percent in 1968.^^! Even with such a relative compari- 
son, however, it is diOkult to suppoa the C ommissioTi's conclusion 
that n program type occupymg 1 1 percent of all prime-time pro- 
gramming has "virtually disappeared." ^ 
The second problem with the Connnissio^i s analysis of the non^ 
network exhibition maikct was4ts Conclusion that the signitkant in- 
crease in the number of lunirs devoted to olf-network programming 
in this market came at the economic expense of independent produc- 
ers. X Commission's conclusion that producers have not been able 
to compete successfully in the nort-network exhibition murkef was 
based on the erroneous assumption that networks economically con- 
trolled the ofl-nelwork programming which was being exhibited in 
competition witli producers' first-run syndicated programming. In 
view of the preceding analysis which demonstrated that prod<ic2rs, 
not netwi^ks, economically coutcolled off-nt^wurk p^;ogramming,^***^ 
this cxMiflj|fc|^ makes no sense. An exajnination of market shares in 
the non-nfewprk program exhibition market should dispel any con- 
cern that producers have been unable to compete?' effectively in this 
market. 

TABlJi 4 

Market Shares of Entities Competing in the 
\ Kan-Network Exhibition Market^'^'^ 



Independent PriHf\iccr% 
liKal Pr».Hluccrs 
Non* Television Mo vie 

Producers 
Networks 

tola I 

The Commission's conclusion that network dciminance of 
prime-time programming on afliliated stations impeded the ability of 





1968 




Share 


Share 






65% 




. 34'V. 


'2H% 




^% 






1% 




# 




100% 





These figures ire derived from I%9 l.irrii. Ri roRi. supra noic 50. «l 190-91 (Table 
86). *l*)H-99 (Table 90). and from ihe assumpt<ion5 «i forth in text accompanying note 24<S 
supra . ^ 

»iVv icM accompanying notes 22104 

Tabic 4 IX baned on the dau contained ur Table I and ftie previous atvilysis^of the 
ownership of exhibition right.s m o(T-network programming 
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pnuliKcrs lo gam access io hmc On ihcsc ^(airons lor first-run syndi- 
cated and ofV network prograniniing was correct in view of the fact 
that the number of prinie-limc hours devoted (o network programs 
ddcreasos (he number of prime-iime houVs available for noh-nctwork 
programming However, the Comny^sion s assumption that nc^wo^k 
control over access to afliHaled stationyhad rebulicd in a contraction 
m the M/e of the non-network progrj^in market from 1958 to 1968 is 
mcorreci. Alifiough there was a 13 percent mcrease m theliours of 
pri|ne-lime progiannriing offered by networks lo their athliates dur- 
mg this period, -"^^^ the pcfcei^iagfc of prime-time hours devoted to net- 
Nvork programming on stations* m the lop fifly markets actually 
declined, from 39,9 percent m 1958 lo 50,5 percent m 1968/^* 

l inally. the Conmussion's conclusion that producers would eco- 
noniii:ally benefit from an increase in sales of first-run syndicated 
programming ^umes eillier (1) that any increase in prime-time, 
first-run syndicated programniing would not result in a decrease in 
another i^rogfam lype froln which producers derive economic bene- 
fit'^' or (2) that the gain in revenue from an increase in the prime- 
trnie hours devoted to j\rst-run Syndicated piograi"|>ming would be 
greater than thfc revenues lost from the resultant decrease in hours 
devoted to other program types. The Commissioai's prime-time ac^ 
cess rule cSearly attempts to encourage an increased use of first-run 
syndicated programming during prime time at' the expense of net- 
work programming.^^ ^ While the rule may result in a decrease in the 
conccntraiion of creative control, there is no evidence that it will eca- 
wm/cY7/A' benefit iitdependent producers since no effort was made to 
undertake the requisite eponomic analysis. 



\ ,rnF RjbPORT. supra noic 50. ai 154-57 (Table 68). 

AVi^note 248 rupra The tolal nuiub^r of hours pei* year devoted (o non-network pro- 
gramniinf^ rose Irom 2048 in 1*^58 to 2851 in 1^58. an increase ol 3S<>. SWYMt I supra. This 
retultei! (rom a significant increaM in the number of independent stations included in the 
sample in the Little RefH)r( (from in 1958 to 45 in 1<^68) l%9 LirpLH Rii^t)RT (rlv ), 
xt^ra note 213. at l97-<^8 (Table 89). 204-05 (Table 93). noie 245 svpra. If all stations in 
the top i\{\y markets are included, under the^revious^ly adopted assumptions (s^e text at note ' 
247 iuprtj). the nun^b^r of prime-time hours devoted to non-neiv^ork programming tncreased 
by 63% while in relative term^ the percentage of prime lime occupied by non-network pro- 
gr.inin)ing increased from 40'^> in 1958 lo 50'<> in 1968 

\^ y^^^ indicated earlier, these include first-run syndication, most off-network program-^ 
ming. HO'^ of the movies, and all of the producer-licensed net\;kork programming. 

FFAR I, supra note 41, at 395. 

Obviously, whether Or not a^given producer will benefit economically will depend on 
t)^c nature of its business. If il is primarily involved in production of network programming as 
opposed to first-run syndication, it will suffer by th^ maildated decrease in network p^^gMin- 
ming Coiwersely. if lU programming c\)nsists primarily of first-run syndicated programs, it 
will be b<hetited by the rule <^ 
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The XrfMork Exhihuitm Markci 

1 he C^mnussion also expressed great concern for (he economic 
well beinjj sjt independent prodiia^rs^in tl^eir dealings wi(R the three 
nciwork> j^lithe network exhibition ^^^ct. The Commission found 
that this rtiiirket was .almost completely dpminatcd by the networks 
as the rcs'uli of the shiH from advertiser-licensed to prodUcer-li- 
c<;nst»d network programs.-^' and that the reUiliani "oligopolistic" 
market structure placed mdependeni producers at a serious eco- 
nomic disad\ antivge in dealing with the three neiworks.'^^ 

The t^'ohimission concluded that the networks were asserting 
oligopsortistic power in this market because producers' were **forced'' 
to cede a subsiantvil portion of their subsequent rights in producer- 
licensed network programming to the ne(\vorks,^^' and because pro- 
ducers wert? "forced" to operate at a d^^ficii in their dealings with the 
networks.'^'* More specificallv, the Commission concluded that 
neither the ''giant motion picture'' producers nor producers who had 
supplied at ^east one program per season for an eight-year period 
had been able to g'ain.a/avorable bargaining position with the net- 
works vis-a-vis piH'-time suppliers. This conclusion was baied on 
the fact that long-time supplrers and movie producers "ceded" sub- 
sequent rights to\neiwork.s in approximately the same percentage of 
programs as the ;:'generaliiy of packagcrs."*^'^ 

This "evidei^ce'' of network ^arket power fails to support the 
Commission's ctif^clusion. First, although the Commission con- 
cluded that long-t^rm program suppliers were unable to obtain bet- 
ter treatment fronmhe networks than oncAime suppliers, it cited no 
data whatsoever cohcernmg network acquisition of subsequent rights 
from one-time suppliers. Furthcrn\ore, the Commission's emphasis 
on the A<Y^/e'/irr wi\h which rights were ceded to the* networks ig- 
nor<;d the. two most significant factors pertaining to the economic re- 
lationship bclwdcn prvHiuccrs and networks: the nufgniuuie of the ' 

111 A \\\ network pnmc-imic tmcrtainmtm ^uogrammihg was producer- 

liccnscil U> I^OS ihtN had lUcrciNCii lo ^2 Li Huring the same pcri#d. ihc pcrccntrtgc of 
pnmc-limc nciwofk pjogr.unmmg hrcnscd b> advertisers decreased from 3V6'r lo J S'7 
IM'AR 1. ntpra nole 41. ai 3W* 

!d at 3J<9 Smcc thevietwork'exhibition market conttuns few iu>en and many sellers, it 
IS more appropriate to characterize it as an oli^opsomsnc market. St^ V SriiLm r. Iniuis- 

IRIAI M^#KH SlRUMl'RI ASP OSOMIi Pi RIORMANI 1. 242 (W70) o / 

PIAR I. supra note 41. at 388 8*^. 3»i.V / 
Id at 3SS. J^H. Propi^^urd Rulemaking, yupra note fi» at 2I.H)-51 / 
^^'^ n AR I. ^pr^ nole 41. at 388-8^ « / 

2M> Id at ^88 In (act. !hc Commission noted thai the terms of entry for th« major motion 
picture pr^Hiuccrs wanless fa\orable than for "the generality of packagers " Id. 

*• . •> » 
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subsequent rights acquired by the ncMwoiks ami \\\^ anufunt of ihc 
Jiccn^e Ice paul b> nclworkji lo producers. Witlanil sud\ dala it is 
inipo'^Mblc to leach any lueaninglul conclusions <coiiceVning the 
leiius ol cMury (v)r large and small producers since the networks may 
have acquued signilicantly larger profit shares Ironi the smaller pro- 
ducers ot paid larger produccis a higher license lee 

F'lnallv. although the C\Mnmission indicated that one would ex- 
pect loiig-inne suppliers to acquire a favorable bargaining position, 
it dui UiU stale why this lavorilism sliould be bestowed in the form ol 
price concessions The Commission Tailed* to consider the possibility 
thai such t.i\^^j||tisni might be shown by preferring one producer over 
anoihei ^in the selection of progr<^niming for network exhibition be- 
cause ot ihe networks' past experience with a producer. This possi- 
bility wo\ild be entirely consistent with the Commission's data 
indicating lhal long-time producers*have sold at least 6ne program 
per season from l')57 to U)()4.*^'* 

Much of the Commission's analysis of network' power in this 
market 'sulVers from its erroneous assumption that network acquisi- 
tkM) ot subsci^ueiTl rights m producer-licensed programming dcinon- 
5;lrated the existerice of n<?twork oligopsony power. Implicit in the 
Commission's analysis is the assumption that networks,, by virtue of 
their market power/ were able to compel producers to grant them 
substantial shares of the subsequent rights as a condition of entry 
into the market at no cost lo the networks. Of course, this ignores the 
very re^il possibility lhal networks were in fact pun /lijswg ihcsc sub- 
sequent rights from producers by paying higher license fces.^^^ 

The C omniission's conclusion \hal networks were asserting oli- 
gopsony power was also based on the Commission's discovery that 
* the license fees producers received from networks were, in most 
causes, less than production costs. As a res61t, the Commission con- 
cluded that producers operated at a deficit and were "forced*' to rely 
upon syndication prohis in l>r4cr to recoup their "losses."'^^ How- 
ever, the existence of network marloot^owcr cannot be inferred fi()m 
iht faci that producers incurred a net loss as the result of their sale to 
networks since such a conclusion fails to take into consideratio(i the 



f or 4 ^liwiiv^ioh of pr^Hliu'cr-nctwork "friendships, " sec B Owi n. supm ifol^ 201. at 
21 J 

C^rsndall. mpra note 201. According lo VfJinduU. '^Networks piircllAS^ ajicillary 

hghtt in programs exhibited originally on their networks at prices wnich reflect f\ ante ex))ec' 
tations ol (heir diwoui\ted present value ^' !d. Set also text acc\v^\panying notes 36^-85 mj¥a 
(discussion of the tlnancial interest rule) 
2^ ^ Srr note ? ^ H. ' Tupra 
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economic position ol prcnluters alter cxploitauon of thetr subsequent 
• rights.-"'* Thus, it would be necessary lo take into cotisui^^m) all of ' 
«hc piograin revenues received by producers includin^Rtwork li- 
cense fees Wtotal syndication revenue before conclusions could be 
reached concerning theij- economic viability and their relative bar- 
gaining position vis-u-vis iictwotks '''^ • 

h also appears that the Conimission's conclusion ijiat producer?; 
operate at a substantial deficit aHer their "sale" to" the networks is 
questionable I he only data" cited by the (Viinniission »o support 
this conclusion is a reference to an article in VariefY which stated 
that "2t)th Century Fox recoups only «0 percent of its television film 
costs from network fust- run fees This estimate. hc^weveV, failed 
to take into considA^ition the Ices received from ncti'orks for the 
right to repeat cpiso»\s. In 1968, iRMwixks used twenty-six original 
and twenty-lour repeat episodes for a year-long series.^"' Noll, Peck, 
and McGo\<ran havc'estimated that the amount paid by the networks 
for the right to ream those episodes was approximately equal to 5 
percent of the first-run license fee. '"" Aecording to the Little Report", 
ui l%8 the average first-ruu license fee for a one-hour episode of an 
entertainment series was $ Ift.l.CXX).-"' Smcc average productit^n costs 
in that year were $ 1 83.830.-^ " it would apfKar that there \>ias an aver-„ 
nge deficit of $20,830 ( 1 1 3 percent) per episode. This completely ig- 
nores the 5 percent rerun fee. which, when included in producers' 
revenue, reduces the deficit to only 7.2 percent. To the extent thai 
reuse fees exceed 5 percent, the deficit may be even smaller or non- 
existent.^" Furthermore, the CommissiOM also overlooked the fact 



- Revenue;., Iron. jubseHueni rights c.n b* subsUiiiigl Pearcc notes that a |x>pular pro- 
gram « capable o( grgvMag « much a, SJO" milium from doniejtic .syndication alone A 
Pi vHO. ^pra note at I Ih Since, ui l%8. the aveiage donie.,tic proth sh.re acquired by 
(he networks *a., only II 4%. the pr.nluccrs' share of such profits would be s.gniHcantly larger 
than that ol the hetworli |<)69 I nn \ RitH.Kt. suprax^t 50. at .S6 ( t able 25). ^ 
lor an esaniple of such treatment, see R. Not t. j.^p/-u note 201 at 302- 1 J 
Kl AR I. >^.<,note 41. at 188 n 16 th aUUilion. the sUffJeponeU. but the C on.mission 
. did not cite, considerable testimony by producers to the.etrect (hat such deHcits exi.st .Sf( Oni> 
lNriKl»;i RMH)nr. Paht 11. supranoxt I. at 214 

^V' HrHM.^N W 'Lano AS.SIH iatj^v Inc. Tti>visioN an!) the Wirkd C ity 89 (1968) 
Ihereinafter citeU a.s I ANti| ,^>^•^/^<,0^nl r „i Tn n ommunu ation.s Poch y Analysis oi 

TMI: CaUSKS ANt. l.>H , IS OF InI RtA.US IN SaM/.-Yi-AR Rh,ON PRCKiRAMI^tNO AND Rt- 

I An ti l.s.si.F.^ tN PRiMh r.Mi: N^T^oRK Ti ii vtsioN (1173) (herein«n<;r cited as OTP Rt run 
Rti**)Rr| k 

R Noli, jiyvt; note 201. at 310-11 
1969 Liraf RtroRT. ii^upoie iO. at 41 (Table 15). 
^^"'Tn KVtstoN M\<iAZlNF. May. 1968. at 22-25. 

' In 1973, the Oltice of Telecommunications Pohcy e.stimaled thai reusi fees were ap- 
proximately 25% of the Hrsl-run fee^OTP Rf.run supra 267. at V If the r«Use fee 
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thai, in'nuiny liisia »ccs, networks have agreed lo permil producers to 
recoup excess produclion cosisS from profit shares acquired by the 
networks ^ ^ 

Finallv. it is interesting lo note that the C^ommission concluded 
that the three networks were able to assert a hi^h- degree of oligop> 
sonistic power in the network-exhibition market without any compar- 
'ison of profits. While the Coinnussion did refer m passing to high 
network prolKs.''^ at no time did it take inl\> ev.)nsideration t^e actual 
economic position of mdependent producers. This was a critical 
oversight because, without such'inforination. it is impossible tacon- 
clude ihai independent producers were actually suHcrmg economi?|^ 
harm as the result of network dominance in this market. Kvcn if t|i^ 
financial evidence revealed that networks were earning aiY exorbitant 
return on investment while prcxlucers were merely earning a normal 
rate of rclilrn. the mere fact that networks were able to capture all of 
the excess profits''^ in the mdustry does not neeessarily mean that 
they were asscrtmg excessive market power ' " Such a high degree of 
'network prtfus cguld be Explained by the presence of sigjiificant- 
economies oVkcale in the network process' and by a highly compel- , 
itivc supply industry Econoijiisls have, in fact, concluded that the 
program supply industry is very competitive. .There arc a large 
number of sellers in the industry^^^ with small individual market * 



waAiciually 25^r. there wbuiti have \Kt\\ ni{ detkit bu^raiher a ^> surplus " The exisleiice of 
proiluction "dertciis" may alio be questionable in view of ihe accounting methods employed 
by prixlvuers v^huh frequent l> include salaries to produce pi within production costs Sfr A. 
IVaRiI:. suprn note 8^. al Hi 

Cr.iiidall. supnj note 20L at In l%8. 67 7% of the scries hours during a sample 
week wcr« sub}ect lO i partial or total reco%pmeat agreement 1*^69 Lirrifc Ri-ih>rt. supra 
note $0. at 61 iTjble Vd) See also NBC testimony in the StAONn In if rim Ri:K>RT. PaRt 1 1. 
supra note 1. at 270 

Proposed Ruleinaking. supra note 8. at 2156 n.37 In 1970 the network profit rate (in- 
cluding profits from owned and operated stations) before taxes on net tangible broadca.st prop- 
erty was l-l^"^ R Nov I. ^"/"'^ 201. at 17. 

tixcess profits are those whicTj exceed a normal rate of return With respect lo produc- 
ers, Noll. Peck, and McCJowan assumed nonnal profits to be ^ I2'7 aller-tax return on invest- 
ment in pilots R Nini. supra note 201. at 66 A ptlot is a triM or sample episode of a 
proposed series usually an hour a^nd a half or two hours l6ng which is used Ko convince poten- 
tial purchasers of a \eries of Us merit at 64 

• ^'^ 'INjeither i^oiKipi^ly poyver in advertising markets nor monopsony p^iwer m program- 
ming markets is required to yield the networks a substantial scarcity ren< . . " Crand.ill. 
^vupni note 201. at 489 

^'^^ irt b.O^^EN. supra note 201. at 18-20 

t(t at 17-18. 29 Crandatt notes that there were 49 different producers of network ^ 
prime hmc entertamment |<fograms in 1967 Crandall. supra note 70. at 396 According to th<? 
Liltle Rejim. there were 51 sqch producers m I96ft. |969 Liitlf Report, supra note 50. at 94 
(table 42) Since biMh fi^ur^s refer only to producers who wer* successful in selling programs 
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sKarcs which hii\c hocn obscr\cd be volatile over time;-"' barriers 
\o eniry arc slight in \ leu of the t^ct that production factors may be 
rciiteil;-"' anJ ^progr;im projuctiort involves no distribution econo- 
mics DndiM such conditions, and in view of the fact that .producers 
^ ate selling dincrenu.Ucd products which are easily substitutable. the 
industry has been described as monopoli.sUcnlly competitive.'"" In 
such an uidustrv. according to Owen. Beeb(5, and Manning,' "compe- 
tition among such producers ensures that no^roducer will earn prof- 
its HI excess of .1 'noi m.il' rate ot return an his capiuil and skill."'"' 
•CMven the fact that producers are unable to earn profits in excess 
o( a "nonnaP' rate of rcuirn due to thcv competitive nature of the 
industry, it is clear that .network oligop.sony power cannot be a.s- 
scrtcd to force producers to accept lower prices since any §uch co- 
erced price reductions would drne producers out of business. As one 
commentator noted ••(l|i is inconceivable ihi^ the networks could 
lorce suppliers to accept a rate of return on program investments 
which is below the opporiunit\ cost of capital."-'"" Furthermore, it 
makes iiitle sense to conclude that networks are forcing prices d^own 
to a level where producers cannot cover their co.sts when the number 
of independently produced iele\ision programs is increasing.'" It is 
also hig;hly unlikely that networks would want to .see a decline in the 
nuinber of producers "given the importatice of maintaining an 
uni.ntet:ruptcd Mow of programs for exhibition."'''*' 

This di.scu.ssion has assumed networks were able to capture 
100 percent of the excess protits generated by the network broadcast- 
ing proce.ss. It has been -argued, however, that producers have been 
able to capture a portion of the excess profits generated in the net- 
work exhibition market: 

(T|hc networks have not completely suppressed the bargaining power 
of program, owners even though they have obtained shares in profits 

to the networks, it I^ prob.ible th.it the io(.il number of producers competing for network sales 
WHS larger 

III the 7 m.i|or projr.im pnxlucers accounted for only of network program 

sales. wMe nulividu.,1 sh.lre^ ran.ie.l rron. 0 to H%. H Qwi n. .wpn, note 201. at 22, <i/so 
<■ r>inkiJ^ supni note ■>(.). .it J'io 

B OwhN, \u/>r,i note 201. .\t N ^ 

/J .M 17 

I**' A/ at 17 note b Noll. Peck, and .McGowan do not share the view the supply 
indusirv IS highly coin|><tm%e Mtue they found that producers were able to Ci.|>i«re-^ sub.st^n- 
tial share ofthe scarcity rents ,R Noll, yupra note 201. at 45-46. 66-67. for a criticlkn, of their 
conclusions, see text accompanying notev 285-94 I'n/ra. | 
Crandall. wpr.i note 70. at 508 Sff a/.w R Noli., supra note 201. at 63^6 
•"•J Cnndall. hole 201. at 3 W 

Id Ser-aho id at 3^7 
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Irotn oi'OciwOrk synilication ... (F|roni 7 to 17 pci ccnl of ihc 
.uiunm: .Kiuany *paid for regular scries entertainment programming 
rcpre>enis /t'/i/j extracted by program owners paymen^ in excess ot 
tho-sc necessary lo cover the cost oi' resources devoted lo program pro- 
duction , 

Unfonun.ucly. the data used by these authors to obtain the '*pro- 
gram o\^ner s share in broadcast revenue from the network run*' ap- 
pear 10 ha^e been production costs rather than the actOal license fees 
paid b\ the networks To the extent that the network fee was less 
than ihc of procluction/'"*" their estimate of t^e producers' share 
ol i^ic rc\enucs was overstated* Since a reduction in the program 
owner s >hare of broadcast revenue will result in a similar reduction 
in the anivHini of any excess profits captured by them, the conclusion 
that producers were able to succefisfull^y bargain for a share of the 
excess proais is questionable. j - * 

li has been further suggested that producers "accumulate*^ bar- 
gainins po\\er if their scries, becpmcs Isuccessful.^"^ When^his hap- 
pens, u l^ said, the producer will (hen \)C able to capture some of tlic 
extra (Sroriis generated by the program ***'^ Owen, Bcebe, and Man- 
ning base ihis conclusion on data which indicates that thfe average 
price paid bv networks jTor a scries increases over time;^"*** and Noll, 
Peck, and MyGowan have attempted to quantify this effect, conclud- 
ing ihai each rating poiiit above flftectn achieved by a program will 
result in an average price increase Qf $1,555.00 per half hour."^^* 
There are two significant problems ^ith these conclusions. First, 



3»> R yupra nole 20K al 66 la reaching this result. iht%e authors 'compared an 

cMimaied "ir.ir.kmum share o( revenue netwof^s woufil have had to give up in order to injure 
program owlct'j An expe^'led 12 percent after lax rai^ of return on pUols, given the network 
shares m\^^.c:v3llon protils" with ''the average share| of revenues actually given up." 

2i>^ The prvXJucers* "actual share of broa^ast revej^ue*' fof* l%8 was taken fVom Tr/rv'7sioft 
Mijj^ij:me T^c authors note that "average cost was* computed from data for the 1965-66 
ihrou^l) ihe 1 -o8-69 seasons appearmg in the annual "Ifelecast' article provided by Television 
,\/i2ga:ine " R Noli,, supni note 20 L at 3 1 1. The "Telettsl" ahicic for the 1 968-69 season lists 
all programs ihe three network schedules giving "tl^e show*s title, its sponsors, their agen- 
ctes. Ihe estuK^ted pnHiucttom cost of a single original in'^ series, the asking price to advertisers 
. And ihc prodacttoQ source of each show " Tf.lejVISKIn MacIazinii, May, 1968, at 22 
(cniphA5i4 Avlced) ^ 

2^*^ For 4 ciscussion of production deficits, see text accompanying notes l^l-li^ supra. 

2^« R N.^LL, supra ni^te 201. at 65. B Ow^n, su^a note 201, jit 38. For this reason, 
networks barcam for a shaje of the subsequent rights at the outsee "when their barg,iining 
power 11 grejicit . . Iti at 65. \ 

. 2^"^ R. OvwiLN. supea note 201, at 38. Noll, Feck, and McGowan suggest that when his pro- 
gram become ^(idc«ss(\iI, the producer "becomes a monopolist dealing with three confpeting 
tyitworks/' 'R Noll, supra note 201, at 45. ^ 

2*H^ B O^l*., supra note 201, at 38 ' 

^''1 R Soil, supra note 201. al 45. 
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- these auihors fail to explain how a procUictir can successfuUv negoti- 
ate an iiiorease in his price when the terms of the pilot-scricf contract 
between the producer and network, which is executed before the .se- 
ries begins, specify the price the network must pay five to seven years 
in the fuUire "'- Second, the fact that program prices increase over' 
time does not necessarily mean that producers capuiring ihe sue-' 
cess rents. While- it is true thut program prices for successful scries 
are otkn increased even under the restrictive terms of the pilot-series 
contract, such increases represent escalations to cover spcciTic exj- 
gejicies set forth in the voniracr^^or resiflt from the >villingness of 
networ'ks to make adjustments for increased salary demands of tal- 

^ cnt.^'^^ Thus. It ^nild seem, in the absence of any evidence to the 
.contrary; that increases in program prices for a successful series do 
not represent the acquisjition'o^ excess profits by producers but rather 
consist of pre-ilrranged pnce escalations and excess proJits captured 
by talent, not pfoducers. . » 

• ■ 

/\nai YSKs or i nt. C\>mmission\s Assumptions Conci rmng 

CONt INIRAIION Or\CRhAT]Vi: CbNTROL 

The Commission aUo conclodcd that creative control of net- 
work and non-network prime-time Entertainment programming was 
conc<*ntrated in ^he three networks^'*'^ an^lhat thr networks ''In large 
mearsure determine what the /V"i<^ican people may see and hear dur- 
ing the hours when most Americans view televis^^ . . . ."''^^ 

' Network Progimmming ^ 

The Conmiission found thatii^ietwork creative control of net- 
work prograniming^mmed from the deep involvement of networks 
in the creative aspects of producer-licensed network prbgrammyng. ' 
which, in 1968, accounted for 92.1 percent of .all network, prime-tiAc 
programmitjg.^''^ When the hours of prime-time programming whji^h ' 
were produced by the networks are added, the percentage of prin^ 
time hours creatively controlled by networks amounted to J6,2 pclf-"^ 

^"^^ A PvAkt V. »t//?runotc 85. at 112. Only in^thc unlikely event thai a serie* remAim 
network longer than thi^ five to seven-year period will producers be able to bargain for a share 
of the excc!W profits /^^ at 115 ("^ • ' 

- These contracts nor\nally include a set escalation claiitc of 5%. \ X^. , * 
Ser R Noli. ji//?rijnotc 201. at' 63^ 10: B. Owfn. supravvoKt 201. *at 38< 

^^"^^ PTopi>»ed Rulemaking, ji^^note 8, at 2147. 2153-54, 2157;. PTAR !, jw/^rt; note 41, at * 
38V. 394 ' ■ , , ' 

^"^^ Propt^sed Rulemaking, supra\^KA^ 8. at 2147. ^ 
, PTAR I, .iv^tf note 41. a« 390. . 
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cent while only the remaining 3.8 percent was crealively 

conuolled by advertisers ' 

In aU^Jition to exercising creative control over programs broad- 
cast in the network exhibition market, the Commission ajso co;)- 
chuicd that networks exercised creative control over a substantial 
proportion of programs broadcast in jhe non-network exhibition 
market ^m view oT their control over off-network programming. This 
was said to result- from the Tact that networks clhcativcly controlled 
such programming when it was onginally produced for network ex- 
fiibilion/^'^ \ 

While it is clear the programming coitTrolled creatively by the 
networks almost completely dominates the network exhibition mar- 
ker an analysis of the non-network exhibition market reveals that in 
l^S only 25 percent of all non-network programming was creatively 
controlled by the three networks, while producers creatively con- 
trolled 41 percent of such programming: 

Tabll 5 

' Concentration of Creatixe Control in the 

" N on Network Exhibition Market— IQOS^''^ 





Aver Age 


Percent of 




Weekly Hours 


Toul Hours 


Nclwork-s 


706 ' 


25 


PrvHluccr?i 


1166 


41 


Atlvcrhscrs , 


53 


2 


Non -Tclcv»%ion Mnvie 






PriHluccn 




5 


I iKal Pr^Hlucers 


7H7 


27 


Tout 


2851 


100- 



^^"^ lii While (he Commission assumed that advenisers exercised Icttte or no creative c\)n- 
trol over programs (hey licenced from producers for network exhibition, the evidence is to the 
contrary Advertisers controlled the creative ax)fectK of programs in great detail. Barrow notes 
that, during the programming inquiry, "a^ network official testified that the advertiser or agency 
might participate in the creative phases of serious drama or entertainment *at every step and as 
to every element of the process.' " and that "|s)cripts were editetkby advertisers and agencies to 
render the ihow Compatible witl) the product -^ Barrow, ne Attainment of Balanced Program 
Service in /'e/rviMon, 52 Va L. Rtv. 633, 637 n.U {^6). 

JU> pTAR I supra note 41. at_38*J. Set a/so Proposed Rulemaking, st^ note 8, at 2154- 

^^^1 ' Str TabUs I and 2 supra. The figures in Table 5 are based on (he assumption that 1968 
oif'lttvwork programmmg was made up of the same proponion of producer-licensed, adver- 
tiser-liceased and network>prOduced programs as network programming e^ihibited l>etwcta 
1^62 and 1^ See text accompanying notes 220-23 supra. Since networks >r/w//V/^ con- 
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In view of these data, ihe Commission's conclusion that programs 
creatively controlled by the networks dominated the non-network 
program market in 1968 must be rejected.'"^ ^ 

7/te Cn'ncnj! Program Exhibition Market 
. *" • * 

F or a more realistic test of the Commission's conclusion that 
networks creatively controlled "the entire television, program proc- 
ess" in 1968,'"' the general exhibition market, consisting of piime- 
;timc e;uertaiiiment programming exhibited on all stations in,the top 
lifty markets, should be examint^d. A§ can be seen from Table 6, 66 
percent of such progra^inning was creatively controlled by the net- 
works in 1968 while only 18 percent was contrqtted by producers: 
^ * Tabll 6 

C \>ncent ration of ( yeative Control in }he General 
^ Froi^ram Exhibition Market — 1968''^^ ' 

ANcragc ' Percent of 

Weekly Hours ' lotiil Hours 



66 0 
17 S 



Adveriiser^ 1^^ • 3 q 
Non I cIeMMon Mo\ic 

rrOiiiKcrs n9 2 0 

l ocal FrodiKCrs 7S7 j | <; 



« T0t.1l 66.^8 IQOO ' ' 

It was this conceniraiion of rr^wnr control which gave rise to the 
Commission\s conqem for the viability of first-run syndicated pro- 
^ramming Since bdih network and ofl-qetwork programming were, 

trolled both network-produced and producer-licensed programming* the oirnctwcTrrh^ 
made up such production ivprs are attributed to the networks, while the remainder is attrib- 
utable 10 advertisers The producers* share includes all of the hours devoted to first-run syndi- 
cated programrnnig and S(V> of the hours demoted to movies. SW text accompanying notes 
.34-36 w/,r^ \v.ciuy percent of the h9urs devoted to movies arc attributed to non-tel^vision 
movie priHlQcers. and all ol the hours devoted to UkhI programnnng arc attributed to local 
producers 

The C ommissioiT also concluded thht the networks creativelv controll<?d the syndication 
market -| rjhe great bulk of the programming available for syndic;Hion . consists of 'ofl- 
nctwork* product/* ProjHvsed Rulemaking. s,,pn2 note 8. at 2156 Presumably the Commission 
considered the syndication market t^ be nf^de up of first-run syndicated and off-network pro- 
granimmg liven if this were a reas^^nabfo market for determination of creative control, the 
percentage of programming c^ea^lvelY controlled by the networks ui this artificially narrow 
syndication market was only M 9l in 1968 while 44.6''f was controll<^by producers and 3 5<''. 
by advertisers ^ 
rrAR I. s^i/?nj note 41. at m ' ' • 

^<^* The figures in Table 6 were obtained by adding the weekly hours of network program- 
ming controlled by each entity to fhe hours of non-network programming so controlled as Set 
forth in Table 5 . 
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tor all practical purposes,, creatively coiUrollcd by the three fret- 
works' the Commission viewed the decline of iVrst-run syndicated 
pront^inunmg'^'^ and the increased use ot oft-nctwork programming 
a thrcui to the diverMiv\^f ^^Plme-time enterwiiuncnt program- 
ming Thus, while It makes imlc sense to argue that producers. were 
,.<w;u/mc <///»• disadvantaged Wause of the decline ot first-run syndi- 
cation sales and the concomitant increase ui sales of off-network prO- 
grammmg, since producers coniYoUed both economically, there was 
reason for concern at the concentration of creative control which tc- 
sulied from network creative control over both network and oH-net- 
work programming 

Tut PhOi.R AM PHOC I HFMI NT RlJl t.S 

I hc c'onimission concluded that the concentration of creative 
control adversely affected the public interest by significantly redvic- 
mn the diversity of high quality, prime-time programming a^d by 
himlmg the ahihty of local stations to make meaningful program 
choices m tultillmenl of their responsibility for broadcasting in the 
public interest In 1^65 and 1970. the Commission conMdercd tWo 
mnte ditVe>ent approaches to these obviously interrelated problems. 
In its proposed rules, ihc Commission sought to increase diversity in 
network programming bv mandating a substantial return to the ad- 
vertiser-licen.sed network program. However, by adopting the prmic- 
time access rule in 1970. the Commission chose to create a new mar- 
ket for hrsi-iun syndicated prjogramming in an attempt to provide 
additional sources of diverse non-nemork prime-time programmmg. 

Before analyzing the potential efficacy of these two approaches, 
It is necessary to distinguish two different concepts of diversity: di- 
vJfcity of .source and diversity of programming. In broadcastmg. di- 
vciMiy of source refers to a multiplicity of separately owned and 
controlled sources of television programming.^"" while diversity of 
programming refers to actual diversity in the kind of programmmg 
broadcast by local television stations.^''" The two concepts arc mlcr- 

' 

'.u)r:u wir^nni^r«rl.e..the Cofem.ss.on-, conclusion th%t ftr,l-run synd.caled pro- 
R,.n>mu>K h.id •v.rluaUy disappeared" w«., erroneous S<< .exl j^company.ng notes 240-42 

'"'^S^ K1.\R 1. ^upr<, note 41. »t See text accompanying notes 114-28 supra 
V)' fMAR I. ^upra note 41. at 397. 40(). Proposed Rulem»Wmg.-fly^r<, note 8. at 2W8-49. 

For rule, dealing ,pec,fic.lly with multiplicity of source, see the Commission's multiple 
ownership rules. 47 f I .R § 73 b3* ( 1976) 

vw ^:,gum diversity ,s generally measured by the number of progr.n, ^"g""" P^^" 
g,.m .>,>e: which are offered dvirtug a g.ven^time perunl .SW. . Table 7 /^«. The Vco- 
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TeUilvd to the exienl^ihai it is assumed thatian inOrcasc in diversity of 
source will result in an increase in program diversity In both tli« 
proposed t'Hty percent rule 'and the prime-time access j^ule. the Com- 
mission announcedsihat rts mjiin purpose waj lo increase ih;: number 
of dilVerent sourresoi "nciwosk quality * prime'-timc.programming in 
the hope, or undvr the assumption, that there would be a cimcomi- 
» lant incrfca^ie in the diversity of prime-time programming,*" 



iioiiiK' liicrafufc coiucrniiip Jivcrsiiy in br^iKidcnsuiig is extensive See. v , LXnd. note 2t\ 
rry;^i;. B Owj n. Div^Rsin \NL) liLtvisiON (1^72). Beebe. ln.uiit)iu>n^} Smiaure and . ' 

gram Chai\:^ m Velrvt^ion Markets. 91 Q J oN 15 (1977). Blank. The Quesi for Quaj 

and Pi\erMtv m t'elvvtuon Programming, % Am' La on. Ri v 448 (Siipj^ !966). l)oniMiiA'& 
Pjiirce. Jrt'nds m W-tH^jrk Frim^-Timt' Programming l^!i3-74, 2t) J CoM 70 (1976). Clood' 
har'dl A tfirenbtfrg. Ihj/du afion ^/ Jef^evLuon I 'leHing H uhtn and BvmYcn Chamt^f^, 6 J. W.\k 
KhTiNi^.Ri bh.ARtu 169 (1969). iUcenbcr^ A Barneu. Vr Program Oi\rrMff-~\^H' £vid^ 
UndO/d /ht'or,tx,ty\ ti ON Rl\ .S9 (Siipp 197 1). Hall & Ballivala. Market S/awfurf and 
Dupiwation in Ty Broadcasting, 47 Land Et dn 4()S (|97|). L^in. Program IhipiicauQn, Dh 
. verstt I . and FiJri tive \ te wcr Choices So me Fmpincai Findingw b I Am Lr o n . R I v 81 (S u p p . 
|97|). Mc(Jowdii, Competition, Regulation, and Performance tn lelfxision BroadcasiiAg, \%1 
NVasii Univ L.Q 499. Rolhciibcrg. Consumer Sovereignty and the Economics of TV 
Programming. A Sjvd Pi;ti Com 4.S 1 1962). Sienier. Program Patterns and Preferences, and 
the ly^irkahditi of Competition in Radio Broadcasting, 66 Q J ON i^A (1952). Wiles, Pi/A'- 
tngton and the J^heory of ya/ue, Eco>i J 183 (1963) 

Noi surprisingly, there has b<ren considerable deNiic concerning diversity of source and 
diversity oi progranumng The asiunipiion ihai an increase in ihc diversity of souri'e wHI in- 
crea.se diversity of programming is not uiuyersally accepted l-ornjer C'oninwssioiicr Nicholas 
Johnson nates that "|aflthough diversiiy of ideas rather than multiplicity of forums has been 
the goal of the hrst amendment, mulfiplicitv of fivums has seemed a useful means to that.end 
He also noted that 

the major thrust of the VCC decisions, as well as that of the antitrust laws, has been lo 
promote multiplicity of forums The reason for this is fairly obvious. |-eeling the con- 
straints of the First Amendment, the Comniission hai sought in its actions to create a true 
broadcast "marketplace of ideas'* open to all views, and Vet to remain "content neutral" at 
\hc same time 

Johnn;)n, supra note 77. al 343-44. k>7 See a/so Barron. An Emerging First Amendment Right 
of Access to the .\Mut \ 37 Geo. NVasM L Ri v. 487. 498 (1969); Coasc. the Economics of 
Broadcasting. and (iovernment Pohcy, 56 Am. on Ri v. 440 (Supp. 1966) 
^ » KFAR I. supra note 41. at 397 Hlsewhere the Commission described the purpose of the 
pnme time access rule^as serving ^'the public interest in diverse broadcast service . . '. " Id. 
Seeaho HroposAl Rulemaking, supra note 8. at 2160-61. 2162. The Commission has consist- 
enllv taken the jx^si'tion that, under the first amendment, it may not directly mandate diversity 
of programming. See Sk ono Inti:RIM RF.mRT. Part U. supra note I. at 2. The issue, how- 
ever, is not settled In a memorandum to the Commission. FCC General Counsel Henry Gel- 
ler advised the Commission thai the Supreme Court's opinion [rt Red Lion Broadcasting Co. v. 
FCC. 395 U S 367 (I969)» "constitutes ample /r^''/ authority for the Commission . . to spec- 
ify minimum percentages of time to be devoted to various programining categories provided a 
reasonable pu^lfc interest basis is demonstrated for the specification."* Memorandum From 
General Counsel to the Commission. 20 Rad. Reg.^2d 381. 384 (1969) (emphasis in original). 
For a Similar view, see Ike concuning opinion of Commissioner Cox in the^adoption of the 
^Hme iiroe access rule PTAR I. supra note 41. at 421-22. For an earlier discussion of FCC 
program regulations. seolvJtTwoRK Broaih ashno* supra note I. at M5-46. See also' 
nedy. Programmmg Content and Quality. 22 Law A Contemp. Proi^B (1957); Locvinger. 
The hsues in Program Regulation, 20 FUD. Com. B.J. 3 (1966). 
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The Prime- Time Access Rule 

By adopting the prime-time access rule, the Commission sought 
to increase the hours of ^rime-time programming supplied indepen- 
dently of network creative control. This was to be accomplished ei- 
ther through the entry of new suppliers or by expansion of existing 
sources of first run Syndicated prograthming. To accomplish this, the 
Commission artificially increased the nywiber Qf potential buyers of 
primc-iime prograrnfliing by eliminating the network brokerage 
fuaciion from onerhlllf hour of prim? time per evcning.^'^ As a re- 
sult, producers will be forcedt'to deal directly with local stations and, 
to the extent they are successful.^ the portion of prime-lime occupied 
^ by first-run syndicated programming will increase. 

The extent of the increase in prime-time first-run syndicated 
programmmg wil! depend on the ability of producers to compete 
soicccssfully with local programming and older movies.^*^ If past 
non-netwbrk programming patterns continue, the expansio|i of non- 
network Uimc mandated by the rule will result in a significant in^ 
crease in the hours of prime-time devoted to firsT-run syndicated pro- 
gramming on affiliated stations.^*-* This increase may be offset to. 
some extent, however, by a d^ereasexn the use of first-run syndicated 
programming on independent stations. This would occur if in- 
dependent stations, which may exhibit olf-network programming 
during access timc,^*' are unable to compete with the economically 

Although the rule prohibiia amiutcd stations from carrying more than three hours of 
network, programming during the four-)iour period between 7 and 1 1*}* m , the rule effectively 
elimiiuied only one half hour of network programming sinco networks offered only three and 
one-half hourj'of network programming during prime tune pnor to the nile/PTAR ! supra 
note 41. at 395. 

In rejfH>n5C to numerous petitioru for reconsideration, the prohibition against exhibit- 
ing movies during access time was limited to moviei which hAd been exhibited in the market 
within the previous two years. Competilion and Responsibility in Network Television Broad- 
casting. Memorandum JDpinion and Order, 25 F.r.C.2d 318, 333-34 (1970). 

Twenty-stven percent of the hours devoted to programming other than network or olf- 
network programs between 6 and 7 p m on affiliated stations in 1968 was devoted to first-run 
syndicated programs 1969 Lirrtt RtPOUT (RKV.), jv/irj note 213, at 196-97 (Table 8^) If 
atniiated stations continue to devote 21% of such programming to first-run syndicated pro- 
grams al\er the effective date of the rule, there will be a 1 10% increase in the number of h,>iirs 
devoted to Arst run syndication progr)imming. The 6-7 p.m. period was chosen for this an.iKMs 
rather than the first' hour covered by ihe rule (7-8 p.m.) becaiNe the 6-7 p m. period coi^ained 
the least amount of network programmihg in 1968 and would therefore b« more indicative of 
affiliated station programmmg pattentsAn the absence of network programming. 

Indepeadent stations will probably prefer off-network programming to firSt run syndi- 
cated progruns because Off-network progrAmmlQg ii cheaper and is more likely to attract 
larger audiences. panicuUrly when there is no competition from network programmmg. Off- 
network .progranu are hk*ly to be cheaper than first-run syndication even though distnbutioii 
costs are the same becauS* irevenues derived from first-run syndicated programming must be 

A 

286 . . ^C/ 



ERIC 



slrongcT alliliatcd stations tor c\hfhition rights to hrst-run syndicated 
progi ainniihg This is especially 4ruc in View of the sharp increase in 
demand for such programs which will be engendered by the rule.- 

Thus. It is reasonable lo ex-jx^ct that the C Onunission's creation 
of a relatively 'compeiiiion free haven* for .fust-run syndication 
on network alhliaied stations will resuh in a substantial increa.se in 
the quantity of first-run syndicared programming exhibited during 
|>rime time on stations in ihe top fvfty markets. I urthcrniore, givep 
the low barriers to entry in the program production industry, it is 
also reasonable to expect that the expansion of the market for (irst- 
run syndication will attract new progran^ sources. 

It is clear from the Commission's report that the prime-time ac- 
cess rule was not an attcr^ipt to increas'e progrJmi diversity without 
regard to quality The rule was designed to encourage the production 
of programming which .would be comp^litive with network ofl'erin^s, 
and the Commission frequently referred lo the need to increase the 
exhibition of 'quality' film enteriainm<;ntr^' ' "prime time quality 
programs/''*''^ and ^'quality high cost progtams/V^'' For 'this reason, 
it is reasonable to ask whether the increased market for first-run syn- 
dicated programming will result in the production of network quali- 

I 

apphcJ U> the lull prod\iciio« costs oi ihc program, whereas ort neiwork programming need 
only meet the resulua! fees which are sjgnitKantly less ih^n proihiction a>.st% H Owin. yupnj 
note 20r at ^3 ' 

Mo ih,^ reason it is'UoubtfuT thai the rule will benefit the development of UltF stauons 
«.s envisioneil by the Con\nus.sion PIAR I supra note 41. at 394. 395. See also ProjKXsed 
Rulemaking, xupra note 8. at 2157 Independent Olir stations will have to compete with the 
nihhatcd vm- stations (or the new first-run syndicated prvigramming stimulated by the ruJe. 
However, in view of the fact that affiliated VIIF stations attract larger vi<!»wing audiences cv^n 
for noii-network programnnng than unartiliated UHI- stations, producers of first-run syndica- 
tion programming will only sell to the UMT station m a given market if it cannot sell the 
program to one of the alTlliatcd Vlir staoons in that market. See R Nim i . supra \Mc 20L at 
86 Se^ also C omhussionet Burch's-dissenl to the prime-time access rule. PTAR I. supra note 
41. at 414. Tor a discission of the IJHl handicap, sec note 50 xtipra. ' . 

Although the C ommission states that "it is not . . . our intention ... to carve out a 
compelition Tree haven Ibr syndicators/' to the extent that it has prohibited networks from 
competing for station tune, this is precisely what \\ has donr PTAR-I, supra note 41. at 397. 
Ihc rule alsi> protected access programming from competition by network programming ex- 
hibited on other stations in the market during access time. See note 327 m/ra. 

For a discussion of barners to entry in the program production market, see note 277 

supra 

Proposed Rulemaking, supra note 8, at 2149 n.l4 

PT/VH I. supra i\o\c 41. at 38Ti 

It 397 Ipcxplicably. despite the Commissioii's continued reference to the need for 
high quali/y. .lynduated programming, in concluding its r^eport it stated that: "(W]c emf)hasize 
again that it \% not oui* objective or intention to . . . promote the production of any particular 
lype of program whether or not it be induded within the present category of quality high cost 
program.^." /</ 
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ty proifnimming for the new "access" period.'.'- , 

During the rulemaking proceedings, several parlies argued that 
the production coM.s and financial risk.s involved in thf pfcduciion of 
tirst-ruo syndicated programming were too great ld%f undertaken 
by individual producers. '^»' The Commission rejected these argu- 
ments noting that various producers had testified that: "(Gliven rea- 
sonable access to top rated evening lime in the top 50 markets, 
program producers both present and^potcmial -i;an and jvill sup- 
ply programs tbr the syndication market rea.sonubly competitive 
with network prime lime oflcnMgs."':- The Commission agreed with 
these witnesses, noting that- increased production costs were not nec- 
essarily a b'?r to i\ic production of ftrst.run syndicated programming: 
'it is familiar doctrine. that dollar costs in television arc not as cru- 
cial to economic success as are the costs an advertiser must to 
place his me.ssagc before his prospective customers. A higher dolhar 
cost to reach a larger audience is acceptable to most advertisers. 

Thus, the Commission concluded that, while the production 
costs of high quality programming might well be prohibitive in low- 
rated time, such costs will be acceptable in "high-rated time be- 
cause of its larger audiences. The Commission reasoned that, since 
the rule will give independent producers access to one hour of "high- 
rated time" each evening without competition from network pro- 
gramming."' their first-run syndicated programs will be able to at- 

''Tr2~iMs wTiiiiii^ihTthe^e'rm^^^ as vised by the C o.i.m.M.on » directly related to 
pr.Mluc.K,n cost* Owen. Beebe. and Manning have noted that is generally vahd to speak of 

Zt\ZL A. kl ^. ^flra note 8.^. a. 30 Manning cues "Idolor shows, better techmcal 
nrod..c-t.on. longer episode sh.xit.ng schedules, more careful editing, e.c " as examples of the 
re a. ,11 hip between cos. and quality Manning. TH. SuppU of Fnme Vm. t.nur,amm.nr 
tr2\ Memorandum No 152. C en.er for Re.search in tco.io.mc Grow.h. S.^nford 
Umversi.y 1 1-J71) Su aho .he OTP Rerun s.udy. which sugge.«s tha. ne.works e.igage in non- 
PTK compl....on by a..einp.ing .o acquire more popular ac.ors. more succes,,ful wri.ers and 
rrlce:^.'^..er%e.s. and by employing on..oca..on sho<i.ing OTP Rerun Kepor.. supra note 

267, a. 6 i" ^ 

\li PTAR I. supra no.e 41. a. .1% ^ • ■ i 

524 ,j , he C omnn^Sion also rejec.ed .h.s'.rgumen. on reconsrtera.ion Compem.on and 
Res,H,ns.hil..y m Network Telev.s.on Broadca.s.mg. Memorandum Opinion and Order. 25. 
, F.CT 2d M8, 321-25 il')70) - 
'2^' PI AR I. supra no.e 41, a. 3<X) ' 

!^ AUhougB .he rule wu designed .o provide a one-hour {knod dqring which acces, pro- 
aramniing could be exhibited wi.hou. compe.u.on from ne.w«k progr.mm.ng. .. failed .o 
fZy which hour of prime .mie mu.M be free of ne.work and o#-ne.work P-g---^, * 
e^ul. I. WM en.irely possible .h.. affll.a.ed s....ons .n .he s.me m.rke. would u.U.xe different 
hour 'during pnm. .^me for accM programming^ln such . m.rke.. ne.work Progr.mm.ng 
would be ;v..l.bl. .0 .he viewer throughou. prime ..me and access progr.mm.ng would h.ve 
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inici large aiii^iccs wiih a rc^ullanl co|t per thousan(^ acceptable (o 
nalional advcrliscrs Jflowcver, to the extent (hat production costs ot 
* quality high cost" tirst-run syndicated programruing arc sii\iilar to 
those incurred in the production of piogratnming tor network exhi- 
bition, the Commission's opinnism was seriously misplaced. 

The ( omnus5U)iv;<» ass/iniption that indj^^endent producert^ will 
be able to produce fi/st-ri/ii syndicated programming of Comparable 
• costs to network prograivmimg tor the new access peciod is unreason- 
able in view of ttic f'aci/iiai tirst-run syndicated prograbiming cannot* 
be bxpected to generati^ rovenues which even approach those derived 
Ifom network programming and because lirst-run syndication non- 
production a>sts greatly exceed such costs for network programming. 

Revenues from first run syndicaVcd programining exhibited 
during prime time will be substantially less than revenues from Com- 
parable network progranis because independent producers will not 
be able to achieve market penetration levels similar to Uiose regu- 
larly achieved by the networks, given the extremely high percentage 
of network programnung '\ieared'* by network amiiates.^'^ Thus, in 
order to even have an opportunity to attract comj:uirable size audi- 
ences, producers will have to sell their programs to local stations in 
virtually all of the lop tifty markets. As was pointed out by Chair- 
man Buich. however, in the absence of a semi-permanent affiliation 
agreement with stations m the top fifty markets, it is highly unlikely 
that independent producers will be able to achieve network penetra- 
tion levels. ^^'^ 

The ability of hrst-run syndicated programming to attract audi- 
ence levels comparable to network programming will be further lim- 
ited by the networks* decision to restrict network programming to 
the last three hours of prime time.'^" As a result, of this decision. 

to coiuf^ic with It .\W CraMd.UL yupru note 70, at 407 n 3^ Ihc problem was rccMficd when 
Ihc nciworkv \n rcs|x.M\sc lo a request trotii the t'omlrnission, agreed lo reslrict Iheir program- 
ming generally to ihc 8-11 p m lime period PTAR II. supra note 6. at 10*^1, Prmie Time Rule 
21 Rad Reg 2d |SH6 (!97|). , 

.SVy .ProjH>scd Rulenukmg. stjpni note 8: at 2I4«> n 14 ' 
^-"^ Set- text acconipanvmg note 162 supnr Pearce estimates that for two showings or a 
half-hour program dunng access ume, a first-run syndKated program can expect at most 
570.000 urtotal revenu^r. whereas a producer of a network program would expect a fee of 
between S^).CMX) and $125,000 A PrARc r. si^pra note 85, at 118. NolL Peck, and McOowan 
note that the gross revenue of a first-rOb syndicated program with ajjiven anticipated rating 
would probably be less than one thfrd of the gross rcvchuc of the same program on a network, 
concludmg that "(ulnder these conditions, it can be profitable to invest only in first-run syndi- 
cated programs \n which the cofi per episode is substantially lower than that fo\ network 
programming/* R Noii. supra note 201. M 85. 
.SW note m supra. 
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access programnritng Will be rclcgaicd lo the tUsi hour of prinic limc» 
a p*ru>d known -for lower audience IcviU: 

The prografti dealh rUlc in Ihw ^me period has always been high due 
• lo ihc fad that the audience i% in a trausition Ma^e» relying heavily on 
' children and old people, two'grs>ups lacking major advertiser appeal. 
Young people and adults^ aged tfhttx 18 to 49» the most desirable group 
Ql television watchers from tflc fcdv^niscrs.viewp<iint, tend to view tele- 
vision beginning at about 8, p.ni. onwards . . . ^ 

in its discussion of tli^c.({tonomic feasibility of first-run syndi- 
cated programming, the Commission aKw overlooked i\\c great dis-. 
paf^j^ between ftrst^fun syndication gnd network non-program 
co^is^^^ which will seriously undermine thfc ability of producers to 
"^?oduc;^ network quality programming for first-run syndication. 
Elsewhere in its rcpqrt, however, the Commission acknowledged this 
disparity. Quantitative comparisons between networks and first- 
run syndicated non-produciion costs have been made. Owen, Bcebe» 
and Manning note th^t non-program costs in first-fun sy^idication 
have been estimated to be between 25 percent and 38 perccnrof total 
costs, while network nop-produciion costs amounted to only 12 per- 



A KhAKi h. supra rtoie 85. 91 3**-40 1 he C\iiiiinissioii also ovcrliwkcd ihc rclaiivcybil- 
HY of flrii-nin syndic^lcd and hciwork prograiniiuiig lo derive rcyenuc from syndication. 
< rAiidall. supra noie 201. ft! 4*H» a 23 These prortii can b< quite subsiatiiial Srr note 264 
supra However, the chance thai a iumcieiii number of original episodes of a flnt-run syndi- 
cated uncs will be produced to make sub^cquem syndication profltable 15 much smaller than 
11 It lor network programming. It has been estimated that network programs must remain on a 
network for ikt l«ast two yean in order to be selected for off- network syndication 'R. Noll, 
jtir/»ri*iiote 201. at 31 1 In their comnienu tiled in tM AR 11. producers indicated that "the hope 
IS for the program to be succeMful. so that it continues in pr^vductton and exhibition for four 
years, and the entirf package of IIM or so episodes can then be sold on a 'strip' basis." Strip- 
ping IS the daily exhibition of s/ies episodes rather than the normal weekly exhibition. Kl AR 
11. supra note 6. at 1 1 1 1 Owcnl Beebe. and Manning, however, note that onl/ 13% of .til flrst- 
run syndicated programs intro<Lced in the 1960s lasted for more than one season and only 3% 
lasted longer than two season s.lR Noll, mpnj note 201, at 77. Data from the Little Report 
indicates that only 10.4% of the Irst run sytidicated senes introduced in 1%7 were retained for 
more than one season. LitVe Rbk^rTi supra note 50. at 76 (Table 35). Although these 
Agures refer to tint run syndicateoy^gramtning exhibited prior to the adoption of the prime- 
time acceM rule, since the rule will noi^Aable producers to produce network quality program- 
ming nor achieve network audience sizesl there is little reason to assume that such program- 
ming will fare substantially ftette(.as theiesult of the rule! 

Non- product ion coAti lAimid^HMiribution and transaction costs. Sr€ note 334 sn/ra. 

PTAR I, .rayvw note 41. at 386-87. Owen. Beebe. and Manning illustrate the dilVerence 
in tr a auction a| costs by pointing out thai if there are^^V stations and K advenisers. in the (irst- 
run syndication market there will have to be times y contracts written between stations and 
advtrliMrs. In tha network market, however, if the ^ stauons are a given network's aftlliatea 
there will only have to be *r> r cH)ntracu. A' contracts of altimtion and >' contracts with 
advcrttKn B Owf.n, supra note 201. at 19 note d Set aiso R. Noll, supra note 201. at 59. 
63-64. A Pr,AK< il. supra note 85. at 118; Crandall. supra note 70. at 407. 
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cent ol u tal ci^sts ANSuiuing tbat production costs were identical 
foi a nctuork progKun and a "network quality" liisl-run syndicated 
progranvand that rnsi^run.syntlic;ited noii-[Woduction costs -were 30 
^ percent ol, total cosis while network non production costs* -Verc 12 
percent orti)ial costs^the total cost of an hour-long lirirt'^-run syndi- 
cated progiam in IV(>S would have been $53,716 higher per episode 
■thnn an hi)ur"li/ng.:jrrfi\\c.Mk^rogranv This Udge cost (liircre^)tial cou-- 
plcd with tHc lacM .tliai revcnue^> from lirst-ruri ^vnOication will up- 
doubtedjv signiticantJN lower than network revenues indicates 
thai, in the absence of a semi permanent artUiation arrangement 
with a large number ol ^talions and. economies of scale, incicpendent 
producers will not be able to supply ^Miigh cost, network quality'' 
programming lor the newly v;rcatcd access period. As a result, the 
programnung which will be offered will be those kinds o< progran)s 
which can be produced relatively cheaply and still attractMcasonably . 
large audiences. As (^hairman Burch concluded in his dissckit. these 
Will undoubtedly mcluJe game, light entertainment, and talk'' 

^^^ 



show 

The Commission's conchision that network practii/es led to a 
reduction in program diversity was based on the testimony of several 
witnesses^^'' and upon th^ assumption <hat the concentration of crea- 
tive control invariably reduces diversity of^ programming,^'^ Thus, 
the Commission attempted to augment program diversityi.by adopt- 
ing a rule which would increase the number of prime-time programs 
produced independently of^ the networks,'^" The assumption that 

' ' * lu\{ run sNiidKaiiiUi ikmi production costs include those for maling extra prints, ihose 
Ku aavcrti'fmj^ the series, and iho>e incurred ni disiribiition aiul sales Network non produc- 
tion costs include those .usvKi.iicd v^nh sales, distribution, and administration H. Ow» n Afwni 
note 201. m 34, 41 42 

^^■^ HAK I. vu/?rij note 41. ai 41.V14 SW tj/.iO R. Noft, x-upra note 201. at K9, U Owi n. 
ivpm -OK di |37.3}< On reconsideration. |>etitioners argued that programming induced 
by the rule would prob.iblV coi^im of "additional talk, mterview. game, animal, contemporary 
and country western music shows of the type currently bciftg oflered m the tape syndication 
business " Comj>eiiuon and Res^x^nMbihty in Network Television Broadcasting. Memoran- 
dum Opinion and Order. 25 I C C 2d Uvm { 1970). This prediction should not be siirprismg 
in view of the fact that more than half of the ftrst-run .syndicated programs exhibited in I9<i8 
consisted o( talk and game sho%vs SW Table .7 in/'ni. 
note 1 18 xuprtj 

n AK !. supra note 41. at 394 SW ij/.w Profwsed Rulemaking, wpni note 8. a/ 2147. 
lhc-4:v)mi)iissK>n. ho\vever. offered no empirical data to siipp^ut its conclusj6n that 
there has been a significani dimmution in pjogram diversity on network television. One recliit 
study fi>und that the diversitv of network programming in 1970 was almost equal to that ni 
1958. LX)mi«ick A Pearcc. svpru note 309. at 77. SW a/so Table 7 /n/ra 

^ "A principal pur^^osc of our prime time access rule is to make available an hour of top- 
rated evening time for competition among prcA«nt and potontial nonnetwork program sources 
seeking the custom and favor of broadcasters and advertisers so that the public interest in 



ERLC 



291 

30/ 



7 



proj^ram divarMly could be s^ifenificanify increased by increasing ihe 
number ot eniiiies, making priXgramming decis^)iis ignored ihc eco- 
^lomics of the demand i>ide\or ihe pro^amming process The Com- 
lUisMon assumed ihai by removing ihe network funnel Jrom one. 
hour- of prftnc iMiie programming each ^ayvU>cal sia,iipn*i would be 
frfc lo.purchabc firsi run syndicated programming directly from nu- 
merous producers and ihaL given ihis opportunity, the programs se- 
lected by these stations would be significantly more diverse than ihe 
network programs they replaced. 

h is clear, however, that a rule which transfers the program se- . 
lection funciK)i\ froxii networks to afliliaied stations will only lead to 
Miinificant chai^gesVthe nature of prime-time programming if the 
alVihaicd stations make their programming decisions on a dilTerent 
baMs from that employed by the networks. Obviously, networks have 
conchided thaf pn^fils can be maximized only by exhibiting pro- 
gramming designed to attract the largest possible audience and 
thai the maximum alahence can be achieved only by programming 
designed to appeal to general rather than special iiileresl viewers. ' 
•Given this rationale for network program selection/ it makes no 
sense to expect ditlerent behavior on the part of local stations when 
ihcv choose independently produced access* programs. Individual 
stations also seek to maximize audience si^.e, and, for this reason, 
ihev will select programs which they think will fj^act the most view- 
ers at the K'ast cost -precisely the same cbnsideniiioms that deter- 
mine network choices.^'* 

4 * ' 

diverse broadcasi scimcc may be ^crvcvi " PTAR I. ^upra nolc 41: al 397 Si^e nho Projvi^cJ 
Rulemaking, wi/i/i; nv^ic 8. al 2148 , ' ' 

Ihc Kugci ihc audience anraciecl lo a given progmii, the greaicf ihe revenue derived 
theretrom Wheiher or noi aiiraciiiig larger ami larger auJuei^lKs will result in increased protm 
li a tuucMon ol ihe addiiipnal projj;rain cosi required lo uicicuse audience si/.e To ihe extern ' 
ihai ihe margir\al com oI ailracluig an «ddilional viewer ii- less lhan ihe marginal re\cnuc 
derived Troiii ihe resuliani increase in audience Jize, profits wiM be increased. .SV** R Noii, 
n^pni tioie 201. ai 101 1 \\ 26. B Owcn. suf^ra noie 20K ai %-*>7. The factors determinmfi! the 
level network program expciianurc are complex involve the dynamics of oligofv>li.;K 
pncmn; SiTf j^^n^njlh H St iii RiR. noie supra. • ^ 

^'^^ R Noit, fupra note 201. at .SO: B Owi-.N, supra note 201. at Crandall. supra note 
70. ^i VM Both neiNvorks and Uwal Maiuuis broadcast a small amount of prograiftmuii! whun 
IS [un intended to compete for the maximum audience but rather is designed to sauMs ihe a 
C ominissii^nS requirement that stations broadcast a certain ailiount of "public trttereM pro- 
gramiiung** AV*- S^twiyrk^ Pro^rammi/tg^Inqwry, 25 l*ed Reg.-729I, 7293-95 (t9M)). .V«v no'.c 
347 m/ra 

^ omnii.vsioner Cox agreed, noiing that he had 
no illusions thai, in ihe proce**, we are going lO gel belter programming^ I recognue thai 
ihe economic motives ofthe local amiiales are the same as ihose of ihe nei works I simriy 
hope thai we will get somewhai more varied programming, wilh more people involved 
ihc creative process, and without forcing everything ihrough the network funnel. 
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It may he argued lhai. increasing ihc niiinhi^-or eniiiies deter- 
nuniug which proghim.s will maxinu/c viewing audiences from \he 
llirec^neiworks to 150 local slalions will result in greoier -program 
vliw^rsii^y siiic<5' the opportunity lor vUveigcixce of opinion as to which 
programs will in laci maximi/e audiences will be increased.^'- Mow- 
over, such ellects wiH^be relatively short-hved since programs which 
fail to capture a share of the audience which approximates the sta- 
lion s pry rata share will be replaced until that share is reached.'" 
^ rurthermoie. producers of first-run .syndication programming will 
not continue to otlcr programs which arc- not purchased by'a signili- 
cant numbed ot stations in the'top litiy markets, and they will cancel 
such unsuccessful programs and substitute otheri until they are suc- 
cessful. 

The Commission statVe.x pressed great concern with the fact that 
there were virtually no prime-time, entertainment progftms 

/ designed to appeal to specialized minority audiences who wished^to 
sec longinal dramA," "good theatre," or "children's programs,"^-" 

^ The Commission correctly attributed the lack ol such programmfng 
to the fact that networks and stations select programs which will ap- 
peal to maximum audiences. Minority audiences are ignored be- 

f _ 

n AK I. .„/.^,;iu>lc n. ,(( 41.x .SW.,ho fraiKlall. w/>ni note 70. ..t 407. l.cv.n. note 
at HI SI ^ 

111 hiN coiuiirfing .)pitiion, romiiiissioiicr C'ox coiKltulcil 
mr thcNtf new prodiKcrs .simply turn out more ol the same, the public will at lea.st be 
«ttiii^ more gamc%. more light entertainment along proven lormuUis. more •emcee" talk 
show, from more dillerent sources ,^nd without everytlniig having been homogenized to 
MnUc tastes ol only three small groups of pconle ll thi.s results in the development of a 
healthy svndical.on industry, it seems to mc tliat we will have somewhat inJreased the 
chances thai new program concepts will He attempted Certainly continuation of the nres- 
cni system would guarantee more of the same, so we are losing nothing by making that 
ellon to increase competition ^ 6 

n'AR I. fupra note 41, at 4I'> (Cox, Coiiim'r. concurring) 

»•« ' CJcnerallv. a pro rata share is determirtt>d by dividing the total number of homes view- 
ing by |he number of st.it.ons in the market H^„er, network alliliated stations in four or 
more station markety have higher expectation.s. Sri[ note .148- in/ra 

'-V l or this reas/>n. it has been suggested that the rule will simply lead to the creation of 
new -.icce.^s" networks which will enter into alllliation agrseinents with station.s .subject to the 
Tule (as well .is wjth'as many stations in the .smaller marketsjisiw.viible) to provide one hour ot 
projj^nuinng ,H!r lught C randall, supra note 70, at 40<,-of SW „lxo Cominis.sioncr Robin- 
.son's 5k.sent to IM AK \\\..^pra nqte 6, at 9t)l. 

Sh onu Inti rim Rn-oRt. Part II, supra note I, «t 30. .SV.- also text accompanying 
note 2VX,,T,^^„ Barrow describes these limited audience appeal programs as including "news 
puhlic allairs. signilicaiit original drama, opera, ballet, classical music ahd children's pro- 
grams ' Barrow, supra note at 6J6 nil. Despite this concern fof special interest program- 
mmg. the C ommission indicated that it was also concerned with diversity of "mass appeal" 
programming '|e|MSting practices and structure combhied have centralized control and virtu- 
ally eliminated needed sources of mas^ appefil programs competitive with network offerinas in 
prune time " KTAR I, supra note 41, «t 194 (emphasis supplied) 
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cause the number of viewers^ who could be aUracied to such 
!«pfciali/ed programming is subsianiially less than the share of the 
gei^eral audience a given broadcaster hopes to captute. Thus, if one 
asMimes that the si/c'of the potential audience is constant regardless 
of what programming is otTered.*'**' that there are three stations in,jhc 
* market, and that 10 percent of the audience coitid be attracted by a 
special interest program/"*' it is clear that none of the ^laiions in ijie 
market would forego the Qpporiunity of capturing 33 percent^'" wilji 
mass appeal programmmg in order to obtain an audience consisting 
of 10 percent of the viewers/^*''* . ' 



The sue ol the viewing audience at ^i\eii tunc \s virtuullv conMuiit ^egu^llle^s of the 
progrtiiniiiing Dtlereii uiid \a\\c\ only ^^easonablN Owen. Heebc. and Manning note that "the 
Avetage iiMal prune inne audience in the month of April between 19^3 and 1972 varied 
alniosi ai iiindi>in between a miiiininm of SI .1 (l*>^3) and a inaxnnuin ftf 62 0 (1*>^7)" 
i)wi-N. supm note 201. at 95-90 I and points out that the introduction of public television did 
not an I act now \icwer% to television bui Mibply diverted Vhose from the pre-existing audience 
I ani», \uprii niUe ai M 

' Land fc>und ihat [he audience share attracted lo several pnine-tinie network docuiii^ii- 
taiV sflccials broadca%t iji l9<>7-68 laii^ed from ^ 5 lo 15 5% of total homes viewing television 
at that tiipe DiKuincntaries on independent stations m New York City fared much worse, 
atiracinig from 0 X to 2 (^'b ol home viewin)j t vcn when a network diKiimentary (CBS Town 
Meeting of the World) was exhibited m coni^KtmoM with reruns on the other networks, Land 
found that the diKunicntar^ attracted only 10 ts^c of the viewing homes Lanij, !supra note 267, 
at U7 2K With res|v:ci to public broadcasting. Noll. Teck, iin4 McOowan found that the aver- 
age prune tune audience ot VMh public telcMSion stations m the 10 largest cities was only I'c 
of the television homes viewing ^ Ndil. supra note 201, al K2 

In markets with more than three stations, the networks must also compete with the 
additional mde^Kiideiit and noii coniiiiercial stations However, these stations have accounted 
foi only abi>ut lO^f of the total viewing audience I hus. it is realistic to character ue networks 
a,s aitciiipting to capture a iiiuiiiiium of ^0*^ of the. total audieii^'e. B. Owfn, ji//;rr/.note 201, at 
41 V ' • 

^**'* Mall and Batlivala have (H>inted out that 

|b|asKallv. the en!ire FCC approach ignores the underlying causes of dunlkation that 
have l>ccn uiiderstixHi tor many years According to a generally accepted tneory among 
econoinists. duplication artnes from ihe ability ol individual channels to attract more audi- 
ence b>\haring the audience for the most piipiilftr program types rather than catering to 
the choic)^ ol smaller groups of viewers 

Hall A Bat I vain. /V Fnme- Time Ruir A MiMuivtniure m Broadcast Rrgulatiort\ 17 J 
Bromu \stin(i 21^. 220 (1971) Coiiiniissiotier Cox made a similar observation in his concur- 
ring opinion to KTAR I *'(llf the time j>eriod is^one in which maximum audiences are avail- 
able, broadcasters will normally seek progrnmniing to attract large numbers of 
viewers whether at the network or the local level*' PTAR I, xupra note 4L at 417 (CoX. 
Coinm'r, concurrtng) l- rom this analysis it is also clear that the creation of a fourth network, 
even il ii had access to all markets, would not result in an increase in diversity of program type 
!itnce the new network would compete with existing networks for a pro rata share of the gen- 
eral audience Noll. Peck, and Mc<iowan suggest that there would probably have to be slx 
networks before one of them Would attempt lo cafkt^re a s^Ycial mteresi audience consisting of 
15 to 20'lo of the viewing audience R Nolu supra note 201, al 32-53 See generally Park, Sew 
JtlevtMon /\'ee^*'orAr, h BiiL J t( on 607 (1973) 
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rhiis, since the t\pc of programming selc^icd for iclevision >?x- 
hibuion IS a function of the number of channels in the market, a rule 
which simply excludes networks and transfers prnne-tnne program- 
ming dCj^Msions to local stations 4:annot>be expected to result in a sig- 
nificant increase in program diversity'''^ unless the differences in 
•costs between network a^id access programming are sucl^ lhat gast 
restraints result in the production of dill^reni program types for the 
accc\s,s period As was noted earlier, due to the large disparity in non- 
program costs and re\eiuie potentials, access programniing will not 
consist of ''high quality'; network type prograiuming,^'' Assuming 
that first-run syndicated programming developed for \hc access pe- 
riod will consist primarily of the ki^id ^^f programming offered in the 
first-run syndication market prior lo the rule, the figures in Table 7 
indicate that the rule will result in an increase in the diversity of 
prime-time programming on affiliated .stations:'- ^ 

T^IM L 7 ' 

Pcn cnraj^e of Half flours jylvoted 
To Given Prognim Types — r)6S''^^ 

First Run 
S)iuiicauon Nc!^^olk 



Music. V.int'iv <!t Per- 






.Siinaliiy 




i: 


IniciMcw A 1 .ilW 


39 


0 


l)t>cumciil.uy 


0 


0 


Advcmure. Science Kic- 






(u>n v.^ Dr.iiiia. 


2 


16 


Mysccr> & Pv^Ikc 


0 


15 


Wcsicrn 


0 


18, 


Comedy 


0 


35 


Spcciul liiicrcNt 






Womca'x 


4 


0 


Sfx>ris 


2 


0 


Audience ^.inicipaiion 






Ciainrs 


16 


4 


S(>ecials f 


t 


0 


t^hcrs 


0 


0 


Olhcrs 


too 


100 



\ 



^^^^ Srt Hall A Ballivala. supra nolc 309, al 409. 
JtVr Icxl accompanying note 335 supra. 

This docs noi mean ihai ihe preceding analysis is invalid I( was based on (he assun\p- 
uon thai program quably. as measured by cost, was a constant. Since first-run syndicated pro- 
gramming will tfc of significantly lower quality, it is not surprising that the resultant 
programming will consist of different program types However, wiihm the category of first-run 
syndicated programming, stations will |e|Sct programs which maximize audiences. 

^""^ 1969 LirTLi. Rn\)RT. supra note lio, at 72-75 (Table 34) (first run syndication); Tr.Lt vi- 
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An analy:*is of Tabic J revcvils a wide disparity in program (\pc be- 
tween network ?>chcdul.es and first-run syndieated programinmg. 
Networks devoted 84 percent of their prime-time schedule to four 
progriimming categones (adventure; sciei^ fiction, and drama; 
mystery and pi^hce; westerns; and comedy) while only 2- percent of 
lirsi-iun syndicated programming consisted of such programming, 
furthermore, 55 percent of first-run syndicated programming exhib- 
ited/in 1968 consisted of inlcrvicw aiid ta^k shows and audience par- 
ticipati<Mi and game programs, while only 4 percent of neiwork 
prdgiamnung was devoted to such programs, I 

Jn sum, if first-run syndicaicd programming under the prijne- 
lime access rule continues to consist largely of the inexpensive pro- 
grain types that predominated prior to the adoption of the rule, the 
rule will rcsuh m an increase m program diversity U^iring prime ume 
by replacing network drama, mystery, and comedy programs \Mth 
cheap game and talk shows -hardly the result envisioij^d by ihe 
Commission, 

T/te Proposer/ Rule 

Since (he prime-time access rule will not achieve the goals set 
for it by the Commission, it is appropriate to ask whether the pro- 
posed rule would have done so. Under the proposed rule, fourteen 
hours of network primc-time programming per week would have to 
be licensed to non-network entities who would then acquire dme 
from the networks for the exhibition of the program. The most obvi- 
ous question that occurs in an attempt to analyze the proposed rule is 
why the Commission looked to advertiser-licensed programming as 
a means of increasing diversity at\cr both the staff and the Commis- 
sion itself had concluded that such programming had virtually dis- 
appeared for economic reasons. The first answer to this question is 
that thcTCommission was never comfortable with the conclusion ihat 
the networks were merely passive beneficiaries of economically in- 
duced changes in national advertising practices.'^^^ Despite the fact 
that no evidence was found which conclusively demonstrated ihat 
the switch (o producer-licensed programming had been engineered 
by the networks in order to give them almost complete control over 
network programming, the Commission noted that the switch oc- 
curred in part because of the significant increase in the use of hour- 

,5lON MAOAZiNt, Mi^y. al 22-25 (networks). Movies and nCwi programs were excluded. 
Hour long progrAins were counled u two half- hour programs. 

PTAR I, sii^ti note 41. k\ 408-W. "|T|he record leaves considerable doubt &s to who 
was rfspDnsible for the change in program conUol and sponsonhip pallems " Id. at 408. 
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long programs and ait^'d ihc testimony of witnesses who alleged that 
the networks were responsible lor this change.*'*' 

The Commis.sion also concluded that if the rule had been 
adopted, advertisers would have found d.flcrent methods of program 
procurement rather than abandon television network advertising 
Accordir^io data in the |%6 Little Report, however, in 1964 net- 
work time charges'^' and the cost of a half-hour or hQur-long scries 
"exceeded the budgets of nearly 88 percent of the advertisers."^'" 
However, the Commission indicated that there were other ways in 
which the networks could comply with the proposed" rule It noted 
.that network time might be acquired by producers, who could then 
sell commercial time directly to advertisers.^'^ that networks could 
assist Ml obtaining advertising support for such programming, and 
that networks could award cost-justified discounts to advertisers who 
cooperated with mdepcndent producers in supplying independent 
programs""' • rr y o r 

If the proposed nil'c had been adopted, it is clear that the adjust- 
ments necessary to maintain a full .schedule of prime-time, network 
programming would have been made and that the networks would 
not have reduced their primc-tinie programming to fourteen hours 
per week If advertisers proved to be unable or unwilling to purchase 
hour-long programs, undoubtedly shorter programs would be of- 
fered If advertisers still failed to purchase the time protected from 
network encroachment, new categories of program brokers would 
undoubtedly have arisen to fill the void.. 

One of the most serious problems with the prime-time access 
rule IS that, because of its reliance on non-network programming the 
# quality ol the resultant access programming will be significantly 

' -SVf note hi supra ' . 

-''"^ PTAR I. ntprti note 41, ji 409. « 

v„?J 'k*"**! >dver,..^cr.|.cen,ed ,o nc.work-hcen^d programs, ne.work .d- 

ve ..MOfc rate, were b..„U on „me ,nd program charge, Tm.e ch.rgc, were equal ,o .he sum 

««l.s of the program .n que,..on and were charged only when ihe network produced ,he pro- 
jSra... or hcensed ,t from a producer However. ,.nce the almost complete .witch to producer- 
.cep«d ne.work program,, there i, no longer any relation.,hip between advertising revenue, 
received by the networks and the compemat.on paid to affiliate.. S^r note 72 Zru For a 

Crno^i al * ^'^"^ 

J't II l-^Ob L.nie Report, supra note 67. at 64. In 1960. only 6.9% of network program 
(r."bleT LlTTlE REPORT, supra note 50. at 17-20 

«r vJ^' • ''"'^ policy of uUing time only to adverti,- 

iJ^J^IT '^"''"'•^'".S- "V^ ""'e «. •'2150; PTAR 1. supra note 41. at 410 
■">" FrAR I. supra note 41. at 410. 
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lower than that of the network progranunin^j it rcphiccs. The pro- 
posed ^ulc. howcy5:r. wa-i designed t(< increase diversity ih m'twork 
programming by iimiting tlic amount of prirtic-tinic programming in 
which networks could h*ve ownership interests As » result, the pro- 
gramming whi^ would have bc«;n engendered by the fv'c wt>wld 
have sullcrcd the cost and revenue disadvantage^!? that face firsttrun . 
syndicated programming under the primc-lime access rule because 
the proposed rule would preserve the /network affiliate relationship 
and the substantial economies of^calc inherent i)i network program 
distribution Although the proposed (ifty percent rule would have 
avoided the quality problem's o( the prime-time access rule, it ^vould 
not have achieved the C ommission's diversity goals. Certainly, had" 
the proposed rtile been adopted, would have resulted |n an in- 
crease in the number of entities creatively controUing prime.time 
programming since programmmg creatively controllted by the three, 
networks would be limited to fourteen hours p<!r week.'*' However, 
the Commission's ass'umption that this'increase in the diversity of 
program sources would also result in significant incrcj^ses in the dh 
vcrsity ol" network programming was unwarranted. As indicated in 
the analysis of the prtme^time access rule, transferring the program 
selection flmction to non-netwoirk sources wi\l result in an increiise 
in the diversity of quality, primt-timc ppograhiming only if, the new 
program sources make programming deci8ioi)s di(rerently than act- 
works. Since there is no reason to believe tlvat advertisers or ppoddc- 
ers would not attempt to maximize audiences, there is little reason to 
believe that the proposed rule would have had a significant effect 
program diversity. * 

It IS clear from the staff report apd the Commission proceedings 
that the Commission beUeved that there were a substantial number 
of advertisers who wanted to sponsor high quality, pnme-time pro- 
gramming which was not designed to attract the maximum audience 
and that these advertisers were willingao pay higher costs pep thou- 
sand viewers m order to do so^"^ While this may have been true in 
the parly I950's. U is very unlikely that advertisers would be willing 
to do so in the 1970's. The Commission's assumption that advertisers 

"iM 7n view of (he luct ih»i The neiwoiki only offer schcduiei during 3 5 hpun of«phme time 
■ rft d.iv (he pr-o,H>«d rule would h»ve requited nclwoikn to obl.in 10 ^ hour* ^ we^ of pro- ^ 
'wamming wh.ch *w neither pnxiuc«r-lic«n«d nor network produwd Sine* 3,8% of njlwork 
pnine-iin>e 5chedulei in I^K consiMed pf .dverliKr licenwd progr.mimng. lt* A*'**'*^ 
would h«ve h»d 10 w^ulr* ^% .ddiiion.l 9.57 hours p«r week of either .dvertlltr-lic*^ 
progr.mnim* of progr.nmung bised on some new form of licensing .ir.n|«m*«l to r^-— ™ 
similar amount of progr.mming m which networks owned the ftr«l-run exhibition rii 
ITAR I. .nywi/ note 41, «i .1*»1 " ' * \ ' ^ 
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arc still willing to sponsor programming which^will appeal to less 
than a maximal audience ignores economic reality/**^* CrandalPre^ 
fers to the Cpmmission*s view as an "illusion about the willingness 
of adveriiscrs to commit resources to inetticicnt promotion and (toj a 
rather romantic ahd nostalgic view of times pasl/*^^^ He points out 
thai the Commission'^ assumption that high quality advertiser-li- 
censed programming disappeared because advertisers were unable to 
obtain network time for it was illogical since advertisers have failed 
to make this demand felt in produver-licensed progfams by a will- 
ingness to pay significantly higher rates for commercial time on $#ich 
specialized programming.'^^ According to Crandall, the real reason 
for the disappearance of such programming lies in the tremendous 
V, increase, in the opportujiiiy cost of television lime,^"^^ and t4iis, cou- 
pled with substantial increases in program costs, '*makes .pftilan-^ 
thropy a very costl^ policy for an advertiser on today'ij' netv^Vk 
television/*'''' ^ - 

^ Thus, in view of the fact that, like the prime-time access rule, 
the proposed rule will not alter the basis for program selection, there 
is no reason to believe that the proposed rule would have had any 
etfcci on program diversity.^**** 

The Financial Interest Rule 

The adoption of the financial interest rule was dcifigned to curb 
two practices which the Commission concluded' wet-e detrimental to 
the public interest- First, the rule was intended to prevent networks 
from acquiring subsequent rights in programs licensed from produc- 
er* in order to enhance "the producer's ability profipAly to operate 
in network television . Second/the rule was adopted to prd- 
— j ^ ' — - — » V — — , — ^ . 

S^^ id at 403 Sit also discuMion m text iccompanying notes 234-39 supra. Oppo- 
nents of the proposed rule argued that there wai insumcient diversity of marketing interest to 
suppon^a significant amount of network programming more diverse than presently offered 
PTAR L supra note 41, at 403 

CrandalK supra note 70, at )<Ms 

Id The mcrewcd rates would result from the advertiser paying,the same gross amoum 
for a low-rated program as the networks could expect to receive by ^substituting a high-rated 
program In addition, the kdvcrHscrVould have to compensate the network for any adverse 
adjacency effect unless the advertiser-licensed low'-rat>rd program was scheduled at the end of 
the network^s prime-time Khedale. Ste Barrow, supra note 299. at 638, f 
s M""*'" ^'""y the nation s homes had television sets while this 

367 ^/*^ more than 95% by 1968. Crandall. su/^ra noje 70. at 393 

It should also be noted th^t the propos«d rule would actually result in less diversity 
than 'ehe pnmc-time access rule since there would be no influx of new. "diverse" iAme and talk 
shows J' 

^^•^ PTAR I. supra note 4I» at 398. .$>r Proposed Rulemaking, ^pra note 8, at 2150. 2154. 
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hibil % conflict of intercut which, according to the Commission, rc* 
siiKcd in ihc selection for network exhibition of only those programs 
in which networks had acquired subsequent rights. 

With respect to the enhancement of proilucer profitability, the 
rule makes no sense whatsoever since it erroneously assumes that the 
license fees paid by the networks will remain the same even though 
the networks are prevented from acquiring, valuable subsequent 
rights in such programming. In view of the fact that the rule will 
neither Veduce the networks' bargaining po<ver vis-a-vis producers 
nor diminish the level of competition among producers, it is obvious 
that prohibiting networks from acquiring subsequent rights in pro- 
grams licensed from producers will simply result either in a concom- 
itant decrease in the amount networks are willing to pay for the 
network exhibition nghts alone, or in lower prices asked by pro- 
ducers in response to competitive pressures.^'' In fact, prohibiting 
producers' from selling a portion of their subsequent rights to net- 
works at the time networks acquire the fust-run license will impair 
the ecoiYomic position of producers since the decrease in the fee ob- 
tained tYom networks will increase the size of any production deficits 
^ and bccaiisc the time lig between program production and receipt of 
revenues from ^ domestic syndication wilf b? substantially in- 
creased. Furthermore, the rule will also require producers to ab- 
sorb the entire risk of syndication failure.^^** At the time a series is 
sold to the networks, it is vefy difficult to predict whetber or not the 
series, will remain on the network long enough to have any syndica- 
tion value. Prior to the adoption of the financial interest rule, pro- 
ducers were able to sell a portion of this risk to the networks by 
"selling" a portion of their syndication profits to the networks in 

, . . 

C rand All charactetues the rule as an auempt by the Commiuion to protect producers from 
network monopsony pi.>wer. CrandalK supra note 201. at 491. 
^7t> PTARM. ffuprti note 41. at 399. 

SW Crandall. supra note 70^1 400.*^ 

In other words the [esult wtU be the samsfexardless of whether network license fees are 
a function of network oligopsontstic power or cdnpetitiveipressures in the program production 
industry. Srr text tccompjinytng notes 273-84 supra. There was testimony during the program 
mquiry to the effect that subsequent rights in producer-licensed programming were purchasfd 
by the networks. One N BC executive testified that "(w|e nave yet to pay a price -which repre- 
sents only an allocation of the value 6f the program limited to its network exhibitton.** Second 
INTIRIM Rfiroar. Part 11. supra note 1. at 268. Set alxc Second Interim RErORT.-PART I. 
supra note I. at 68-69. ^ 

373 Foreign syndication may take place concurrently with the network run, but, under the 
terms of the pilot agreement, a program may not be released for domestic syndication until 
after the network run ends. f 

374 Crandall. supra note 70. at 399 n.33. ^ 
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coujuaction with the sale of.tRe^wbrk exhibition rights.*" 
^ Some commentators have rejected the argument that networks 
will simply lower prices paid producers. In their view, producers 
have sufficient bargaining power to enable them to capture a share of 
the excess profits generated by network broadcasting. ""As was noted 
earlier, however, there are serious problems with the conclusion that 
producers were able to capture part of these excess profits."' Fur- 
thermore, even if^produccrs possessed sufttcient bargaining power to 
enable them to capture some of the excess profits prior to the rule, 
there is no reason to expect that the adoption of the financial interest 
rule will enable them to capture an mcreasec/ $[\aTC of these profits, 
since there is no evidence that the rule will increase their bargaining 
power. "" 

In fact, there is good reason to belijive that producers' bargain- 
ing power vis-a-vis the networks will be diminished as a result of the 
financial interest and prime-time access rules. As was noted earlier, 
the financial intercut rule will adversely aOect .the economic position 
of many producers, while tfte prime-time access rUlc will decrease 
demand, for network programming by reducing the amount of 
primc-tinV: network programming by 14 percent. 

The Commission also concluded that the networks had a "clear 
conflict of interest" in choosing producer-licensed programs for net- 
work exhibition since it found that their choice was greatly influ- 
enced by the existence or nonexistence of subsequent rights in such 
programming."'' Although the Commission focused on "neyv. un- 
tried." '^ckager-licensed" programs,'"" it also concluded that the 
problem existed generally: "The overall result is that, save for about 
6 or 7 percent of their schedules which were the result ofdircct deal- 
ing between independent producers and sponsors, networks accepted 
virtually no entertainment program for network exhibition in a 5- 

— ' , , . . ... 

AW C ommissioner Robinson s diMni lo PTAR Ul supra note 6. al 890 n 3. 

R Noll, supra noie 201» ti 83. » 
^^"^ Set icxi accompanying lioiei 273-96 supra. 

ir neiworks are unable lo reduce ihe price ihcy pay producers despite the faci thai ihey 
are prohibited from acquiring subseq^eni righis. ihe revenues producers receive from comracr- ' 
cial exploiiaiion of a given program will increase by the amount aitribuiable lo the value of ihe 
subsequent nghis previously acquired by ihe networks and neiwork revenue will decline by a 
similar amount. 

PTAR I. supra note 4K at 3^8. Proposed Rulemaking, supra note 8. at 2157 
3«0 PTAR I. i*^ note 4L at 393 n 30. Bciv/een 19^ tnd 1964 the Commission found that 
networks acquired duihbution nghts in 37.6% and syndication profit shares in 81.4% of new- 
programming licensed to them from producers. Id at n 29 Since no similar data was con- 
tamed m tt: 1969 Little Report, the Commission noted that "it may reasonably b^nferred 
thar the same conditions contmue ..." Id. 
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year period in which they did nol have ttnancial inlcrcsls ..." 

The t\rsl problem with this conclusion is thai it is based on a 
liUsc premise. Nol only did networks occcpt producer-licensed pro- 
grams m which they had no subsequent interest, they accepted a sub-^ 
stantial number^ of such programs.^**^ Despite the fact that the 
Commission suggests that the networks accepted virtually no such 
programming between I960 and 1964, the Lit^tle Report indicates 
that during this period 28 percent of producer-licensed network pro- 
gramming consisted of programs in, which the networks had no sub- 
sequent rights whatsocveV.^^^ 
♦ Furthermore, there is statistical evidence that networks do not 
favor programs in which they have subsequent rights. Crandall ex- 
amined all prime-time series which were scheduled for- the Novem- 
ber composite Week in the years 1960 to 1965 to determine whether 
or not the existence of network subsequent rights was a factor in 
network decisions to retain or cancel existing network programs.^**^ 
He found that programs in which networks had acquired subsequent 
rights were not more likely to be retained buLwere more likely to be 
cancelled than series in which the networks had no such rights,^^^ 

The Network Syndication Rule 

Although the financial interest rule would prohibit networks 
from acquiring distribution rights from others, it would not prohibit 
them from engaging injhe distribution of network-produced pro- 
grams. The network syndication rule, however, prohibits networks 
from engaging in the domestic distribution of network-produced 

3i» Id at 393 . 

382 Commission rcvogmicd that there was a decrease in network acquisition of subse- 
f quent rights aHer l%4 but noted that ' the practice continues;* Id. at 393 n.3L 

383 1969 Lim B Report, supra note 50, at 57 (Table 26). During the period from 1957 to 
1968, inclusive, networks obtamed no subsequent rights in 30% of producer-licensed program- 
ming. Id. It it also iigniflcant to note that between I960 and 1964. the networks r^ttd 'SI 
pilou m which they had acquired distribution rights and 75 pilou in which they had acquired 
prottt shares PTAR I. supra note 41. at 393 n.30. Set 1966 Little Report, supra note 67, at 
53. 

3W Crandall, supra note 70. at 405-06. 

3i5 j^ii IS 10 be eK*pccted. according to Crandall. in view of the fact the network! payed 
higher prices for programs in which ihey acquired subsequent rights: 
A program ef average success oo the network and in which the network has syndication 
mteresu is not likely to be more attractive than another program of equal success in which 
the DCtWbrk has no interests because the former*s cost per episode ihoWn on the network 
' U likely to be higher than that of the latter. Indeed, the above rcsuiu show thMt in some 
iDAUnaes ownersinip of the syndication right may upon occasion increase tihe chance of a . 
profram*s rtjecttop. The Commiuion's theory of supplier exploitation simply is not sup- 
ported by the evraence. * 

Id at 406. 
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programming bui permits networks to distribute such programs in 
foreign markets ^'^'^ The Commission s decision to prohibit networks 
from engaging m syndication was made rn' part because; of its con- 
cern with the potential conflict of intereit iij the network progrinn 
selection process which led to the adoption of the financial interest 
rule*^^ and iapart bccaus^e of its concern for competition in the syn- 
dication market. 

While the Commission did not contend that the syndication 
market was dominated by the networks, it did find that network rev- 
enues from syndication were Vsubslantial and , , . increasing" 
and riiat the rwlc was necessary in order to prevent potential network, 
domination of the syndication market. ^'^^ The Commission's analysis 
of network market power \i\ the syndication market was incorrect. 
The fact that network jjalcs in the syndication market increased from 
$5.4 million in 1957 to $26. 1 million in 1967*''* is not an indication of 
network power in this market since it does not involve a comparison 
of network sales with totiri industry sales. Furthermore, these figures 
represent network s^les of ott-network programming alone and thus 
do not lake into consideration sales of feaUirc films and firstWrun syn- 
dicated programs which accounted for 69 percent of total domestic 
syndication sales in 1967.'^-' If all three syndication mark^I^rc ex- 
amined. It is clear that network miirket power was relatively small in 

ISO 47 J. ^ ^ 7) ^^8^JHl) ii976) " ~' 

uoie LSI) yunru The < ommis5ion i»l3k> indicated that the nciwork syndication rule 
wa* adi>pied ii> prcveiA a -pDieniur' confliii ol imereti arising from the fact that networks 
were engaged in distributing o(r-nciwor\ series to independent stationit in competition with 
iheir own programming which was exhibited on their afTihated stations m the same market 
KVAR I. fupnj note 41. at W4 
SiY note 180 su^ra^ 
KVAR I. vu/fra note 41. at ^'^2 

y^y One ol the reasiini for the C onimiwion » concern for piMential network dominance ^as 
the network*" competitive advantage over indejKiident syndicator^ resulting from the long- 
term relationship between networks and their affiliates /*/ at 398; Proposed Rulemaking, 
.tupra note 8. at 21 W While the Commission did not elaborate, presumably it was relemng to 
the posMbtlity that networks woi^d use the threat of disaffiliation to ci>ercc affiliates into 
purchasing off network programming from them as opposed to other s>ndicators. although the 
Commijision indicated that there was no evidence that the networks were then attempting to 
secure syndication sales m this manner Competition and Responsibility in^Network Televi- 
sion Bro«dca.Ming, Memorandum Opinion and Order, 25 r.C.C.2d 318, 331 (1970). In 1959, 
similar conclusions concerning the networks* representation of affihat^ stations in the spot 
sales market prompted the Commission to adopt a rule prohibiting networks from representing 
•ny station other than thoM owned bv4i network, in the sale of spi>t time 47 C.r.R g 73 658(t) 
(197ft) AW Repi>n and Order. 27 FCC 69? (1959). a/f 'J. Melropi>litan Television Co v 
FC( . 289 F >d 874 (D C Cir 1961). 
PTAR I. n4pra note 41. at 393. 

thrived from 1969 LiruE RfeM)in\ note 50. at 108-09 (Table 45). These data 

refer to sales in all markets and are not limited to the top 50 markets. 

' 303 



319 



314 

J 967 And that it had been declining rapidly The network share of 
industry sales in the general syndication market, consisting of sales 
of feiUure fUins, off- network and lirst-run syndicated programming 
to KkhI stations, decreased substantially from' 23 percent in 1957 to 8 
jKrcent in 1967 The network share of industry sales in the televi- 
sion series syndication market, consisting of off-network and first- 
run syndicated progri^iis, also declined substantially from 51.2 per- 
cent in 1957\lo 18.7 percent in 1967, ^^^ Finally, even if the sale of off- 
network programming alone is considered as a separate marlcct. the 
network share of industry sales in such market decreased more sub- 
stantially than in either of ihc two other syndication markets— from 
6l l4 percent in 1957 to 22 percent in 1967.*''^ In view of these decUn- 
ing network market shades, it is not surprising that economists have 
concluded that the television scries syndication market was reason- 
ably competitive. 

^ Conclusion 

In an effort to decrease network dominance and enhance the 
profitability of independent producers, the Commission interfered 
with the normal market forces in the network television broadcasting 
industry. The Commission concluded that such interference was nep- 
essary because the concentration of economic and creative control in 
the industry was depriving the viewing public of diverse and antago^ 
nistic sources of prime-time tdevisipn programming. It has been the 
position of this paper that, by c9ofusing economic and creative con- 
trol' and by failing to nfeasure the extent of network pow^r in the 
relevant markets, the Commission's evaluation of the concentration 
of economic power was erroneous. A careful analysis of these mar- 
kets reveals that, while networks economically controlled the net- 
work exhibitiQn market it is clear that they had not achieved total 
domination of either the nonnetwork or general program exhibition 
market3. Furthermore, the Commission*! conclusion that networks 
were asserting oligopsonistic power in the network program market 
was unsupported by the evidence. The ability of networks to assert 
j/fvoligopsonistic power in this market is highly questionable given 
_____ 

>^ R. Noll, noie 201. »l 75. Owin, Betb«. aad Mannu| noted that **uv«ral lyndi- 
cMon turvivtd with only 3 lo 6 ptrccnl of tht market" and concluded **that competitive forcci 
art quite itronf ui the market for lyndicaied programs.** B. Owkn, note 201, at 34-35. 
Stt misc CrandaU, jiyrne note 70» at 399. 
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the fwgh level ot cotppcmion in che nelwork program prociiremciU 
indii^lry. 

The C\)nunisbion*s analvMs of the concentriuion of creative con- 
trol IS on firmer groiuul* although network conirol over program- 
ming m the nonnetwork exhibition market was found lo be 
miniscule. However, the Commission .s '\solution** to the problem of 
concentration of creative control was doomed troin the out.sct,^iiu:c 
economic faclors will preclude an increase in the diversity of "high 
quality/* prime-time programming. Any increase ^n diversity will be 
the result pf an influx of cheap game and talk shows at the expense 
of high quality network programming 

Similarly, the Commission's attempt lo protect producers from 
the "rapacious" tendencies of networks by the adoption of the 
Hnancial interest rule will not benefit producers. In fact it will proba- 
bly economically harm those it seeks to protect by not only prohibit- 
ing producers from selling p;(rt of tht'ir syndication risk to networks, 
but also by significantly prolonging the delay between incurrence of 
productioti costs and the receipt of syndication revenues, thereby in- 
creasing any existing production deficits. Network dominance, as 
measured solely by the number of prime-time hours economically 
controlled by the networks, will decrease as th^ result of the prime- 
tHiie access rule. At the same time, network bargaining power vis-a- 
vis producers of network programming will increase as the result of a 
significant decrease in demand for such progratnming mandated by 
the rule. Further, ihe new "access period" will not be free of network 
influence. By virtue of their ownership of fiaccn VHF stations in the 
largest markets in the country, networks will be in a position to 
greatly inllMcncfc the selection of access programming.^^^ 

In view of these results, the Commission would have been wiser 
lo follow its own admonition, expounded in the recent rerun inquiry, 
that **it appears to us to be wi,str to permit these essentially economic 
relationships to be worked out in the open market than to subject 
them to governmental control:" The Commission atjijrmpted to 
regulate the '^essential economic relationships'* in the program pro- 
, — — ■ ■ — — ■ « ■ 

Ptarce nok.t ih*4i 'Iwluhoui a ulc to a network O A O (owned and operated) group, 
worth between $20.0lK) and S30.0U0 per epiKxle. it is very dimcuU to mike money with « 
syndic4ied *enes." and. as a result, "the fate of Ihe Hrsi-run syndication business depends, 
indirectly, on the (ietwork%. since there is assumed to be some degree of network relationship to 
the owned and operated station groups " A Pi^ARce, note 85. at 126 The question of 

nelwork dominanve vu their owned and operated stations will be treated «t length in the 
fvulhcoming artKU, note 5 n^. 

ts[ FCC 24 'Mft. (1976) ' 
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curemcnt process and failed. Its failure was, however, nol. unpredict- 
able, for as Chutrman Burch noted in his perceptive dissent lo the 
adoption of the rule*, "unfortunately, the Commission, despite 'its 
plenary power to regul^ite, cannot so easily regulate the laws of eco- 
nomics."^^'*' 
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A rewrite of the communications law 
has sparked debate that may u^do the FCC s 
protection ol TV station monopolies. 



Decidimg 



L AS7 7r Vfi. 7 NOl'SK 
('4>iiiimini( aUuitt !$ubciM»inlllcc 
rrlcAirtl ilittr^fl mTa ucw |«w rr- 
\iftni|Mn|f ih< vnhrc Ciiinmunicjiiioni 
An of 1934, Aiul tubcoiniiiiiicc chair 
iii4n l.iunci V»n L>ecrlti) (l> -Ciiiif ) i% 
•hooUDK for |iA«MgT by the |«ouK in 
1*^^*^ « (uinpleicil bill iT«dy for 
ihf Prr«4d««rii iifnAlurr brftiir lh« 
ciiil ol 1980 Thr pro|>OKxl Uw would 
III. ill prriciu fonii, AUMNt| othtr 
iliiiiKi, irre c«l)le tv frwu frdcral icg- 
uLiiuiii. m\U>w if^lc|>honr cuni(>«uki (u 
nmr the t*[At htM. vuiuAlly drrcKu- 
Mtlto. IrtKn icgiiUliM) tv; 
Dukc (he diimliun ol bixMiilcail U- 
itiiKt iiiitcftniic; aikI Itvy fte» for «k 
of aiiw^vc frcqufnrMt. 

ihc tMI aI«o |>urp«jMly iielric« 4h« 
pttKMi rcquiiciitcDl iHai rcyuUliun of 
brjMdraiiiiig be "in ihc jniWic imtr- 
«•«" woukl ntiicad pcrniii rcguU- 
lipn only "lo ihc cxicni thai nuirliel> 
J>l*cc fiHTti arc dcfkieni " Either 
phrwr li no duubi inuiniically ukkii- 
inRleu, but iwapping ihe om lor ihc 
other will iigniAcaniry affwi aihulnii- 
iraiifre and judicial inicrprciattun. 
The iKw UnRiugv iiMkeicoinpciiiiMt 
rnlkcr dian rcgiiUiiiMi th« ikirin m 
clucidAlIng Ihc aioM uf the lcfiiUilo». 
^ ln«(^«4i o( die Fctkral Coninninlca- 
iioni (.4»iiiutMioa ibere wtHikl be a 
Oiimiiunlraiiim* Re||ulaicHy i\\n\- 
iiilMioi). with five iiMinhcra rathclr than 
the ttvtn iiow appointrd 

The UU rccugnim tonw of the vMl 
•hofftcunUott o/ Ihc cunvai pco-run 
■yKein ami wiihoui fumlaimn tally 
chalWiiiinn it, aiteinpu u> iiwdify li. 
Tu ihiieixl ii wouM tax away ihe «»- 
nopoly pruAu <rcalcd by ihc rcc'i 
alkicaUfX) pUn fur tv thannrh, by 
Wvyirtjl frct|iicncy.u*e ktt on bfoad- 



mm ' 

^^^^ By Ida Walters 



<M««t«. TbcpT kf wpuki be bawd on 
the frcs«Miiry*t worth a« d<vtmiinfc) 
by Its icaiiiiy value. In dher wvrtk. 
kf arc blyhcM Cur ihc nciwork^^ncd 
iiaiiocM aiid ihc iimsi pruAubW \w 
wock aHUUtci Thne kt* mn ciip«CtH 
to ylekl,ii»or« than 1290 million aniin> 
ally and would br u*cd lu nip|Hiri pub- 
hc'br(Mdcaai profranuninf, minovliy 
owncrthip ot •lailona, and rural icle< 
coiiiinunH:aiioii«, at well m pay (be 
iiMUofbnMKkaii rcguUiiin. 

The auihortiy lo dcierndne Ihe uwa 
to whkh broadcaii frcquenciceare pui» 
would be iraiulcfTcd lo ihe Naiiunal 
Tclecontmunkaiioiuaitd tnfornuiilon 
Adminisirailon. ntia would abo hi 
fivrn a iirw naiitc and bccomf an 
executive branch agency outikie the 
raUiMi dc|urliuenii. Ncvcriheleu, 
Henry Oelkr, rhalrnuin ol ntia and 
former rcccoutiMl. complained al the 
hcarinffi on the bill ihi* fall that the 
pf^>^oeed Uw givct hit agency onl^ 
•'priinary*' authority tu allocate um 
ol frcquenriefl (Once upon a tln>e. 
MTiA waa the White HouM OfRcc ol 
Yelcconimuniratloni Policy, which 
Carter*! Ant reorganiiation made a 
brand new, 2a0.per»ou addition to 
the Conintercc Departiiienl.) Oeller 
adviaed that the word "prltn>ry" be 
cklcted He abo arfuad that ntia 
ihould t>e granted the authority to Kt 
national conimunicationi policy. 

Oelltr a critica, etpecially broad- 
caaterv, argue that ^if he geU hit way 
Ihe While Houae ruuld uie ntia'i 



power to punilh or get rid ol unfHend- 
ly TV iiaiiona. OelWrf replica that luch 
fear is "unfoutHle^V aincc the asctu^y 
vyould hi ln<kpendcnt. Hi* clahiii. 
however, gnorc political realttiet. 

Fomtct rco coiuntiNiuncr Nirhulai 
Juhnaon. uiw at the hchu ol the Na- 
tional Cit«|eni Coininunicationa Lob- 
by, ia appalM by Ihe prtJ^ximl bill 
becauae it will "deed televliion Itcciuci 



tu the current (iiKraioo io pcrpriu- 
Uy/' lhcrcb>' allowing ibc puttuMlnfl 
and coniamiiMiiton of \hc Air^Awi 
(hit nMtaphor). 

Thr Carter adminiiirarii.h has )^t 
tv vokv anuflkial opinion on the pro- 
poaed new com tiiyi ilea tioni law. Thlt 
inay well be an aVIcmpi lo avoid the 
kind ol political embarrauincnt ruf- 
fcred by Preaident Ford who, after 
initially purwing cable reform, totally 
capitulated to {Htuuivt frdm the nci- 
worki tu drop It. 

Now that deregulation <»f cal^c tele- 
vi«ion--aiul roQVinii ideation rttorm^ 
)• poMibk. huw have the nrtwiWlM and 
other politically powerful braackait- 
eri rcepondcd? A recent report ol the 
National Aitociation ol Rroadcaiter« 
(N^a) dcnounrea cabk, aaying it will 
**lranindt Imrdcrlino pornography, 
deccpdve aiu) irreipontibk advertb- 
ing, lubwrtixT propaganda, the out- 
pouring* ol the lunatic fnn(e and the 
appealrof couiitlcM otlicn whoae a|>< 
peaiance* hkve thu« far been mini- 
inivcd by broadcaitcn* rciponiiUUty 
to profram In the publk intcreii." 

The Hab produced mcarch **prt>v> 
ing" that the nMrhct for nonlHxiadcaal 
f^re ii minuacule, and then rlainMd 
that allowing cabk 6rma lo cater to i| 
would '*deiirov the gr6ate«t communl- j 
cationi tyatein in the world." The nA» 
hai pounded away at the hi^h ^irtei 
ol cabk service, cabk'i altllity to cattr 
to highlHvw minurity taitct, and cwn 
a luppoacd danirrr of aoclal dlvialv^ 
neai, charjting that "frartionatiainf 
the shared' trkviiion arrcen would 
heighten Iht culturni tcn<kncy toward 
dliunity and dlaorgftniFaiioA.** 

The caMe induitry. which hai aW 
way* fourth/ rcc rotrtttinni on ill ex- 
panlion, now wniiit to lie federally 
regulalcti; that in. it want* protection 
froTn rritrirtion* that ttate and local 
RoxTrniiKnti miffht impoae on it, am) 
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V)»t> |intlri noit (l«>iit *i)«r U(M*^*I 
tti«|H)i^ 111 the >v«illtl- tltr It^l^phuni* 
('<%\\t|Mitv." %s)iiih h,i« 4 niiuitfl 

^ll>r« ||tl<>4i|> III |«l<ii i- lltti itiOM tiT 

u%ctl f«ir t AitW IV Ktilvii ^< hinuli. 
ihAiiiii-nt of il»r N.tiMMMl { .tiili i\ 
AkKHlitlniit. ttAlt-t) .il ittr tti.ltttWi 
"ll %irnifu ( l%''tJ(iitM (n \\\M A 

(oiitfuiiiiii Atfiiin %rf \ (t « lilui ii .Ai>tr> 
itiie in )fiitfM linklii %%')itlil 'h- *^ 
i>\ i^x" f( til I >tl « tinttitititti jOimm 
AjfriKN " rh«* l«l * UM^r iii>H-ii«if 
liitlirv »i»ci«l«»*l Ho|ir»»t#n.il»\r \% 

lh««iit(lil %l WA* "uiil>clu \.«t>lr ih.^l Jii 
iitiiuAliv wOiiM iilu>r < 'i>it^i%*itS iitUr 
It) lirirqnUtr il ** 

liill'i tiMcf iifH)i>Mii. mhI hr tx" 
vtilhiiq lu nil tiiitc irv{iilittii>it <>l ^{tlili* 
IV III lift ncM iji'ili. tnil 4l!to,»lv^liinit 
Ihc irlrphynr '« |iiO\i«ii>it «>f 

liiitKi ^viltiu* Hv ihr nut of ihr tj 

iiiflif Jiirij tli.il ilmr Wii»n'l 

)tlti\iM«in Itt llir iti^ilt nit mIii^^ hr 
UtMiMn'i iOii>pti>iiit>< -"il II would 
Ih'I)i ilir litU Ut cvriiiiiaMv |i4m '* 

111 •hint, (r« .inNlHxiv'* K*n*** >«tirir 
iliti |irtt|>«nr<l l>ill i»qiiiiti< A \\aihlitt<- 
tun l.iw^n ir(ritil\ loit} r>.i%Hl Hiiiii 

)i;IIU of ltir.N<>ll ti"i J <t»fix\\Ai l\\iM^}l 

iltr (Hliititit |»tiMtii<c wi'ir mill II IxUrr 
ili4ii llir\ isnvilii li.ur l>ct'ii tv^o yean 
llii> 4rr %ltl) 10 tt) I j^Aiitil |)d>- 
«49r I hr ScumcS \rMinn wt a i omi- 
iiiiiiiM'atiitttt l.itv iii,t> Ik: iratt> hiirr 
Ihit vrar 

( tiir Ml >nMthrr. rdbtr i>«lrtiil 
.iir likrh ii« rHpttttil. with i<ililr tn 
tltr r%)iit|K'itti<«ii htr virwrit If ii t>r* 

l^lllt lO l%\ li lutlAlli aitllltf Jtlllfltl 

will lir nifiiihi aiii)\ tiiniinnliril, h(tw- 
v\rr. \\irtx W |ur\*iiir to do oiic 
fif ihtiit{\\ ilrir^iiUir TV Knviiil- 
i49i<nit H> It run iK-iirr roiii|>r(r by r\- 
piiitthtiq i(« )>i\)^f.%ti%iiiiitx to ii>rrl 
iitotc \ir\\rr liritMiiiK. iir )ir4\ilv ir^- 
itl.ttr ItniAOi n>lhii{ 1 ruiii|K'titor« 

I hv ili-r itutii will tint Ik rai> In ilir 
|<.i«l ilic I ttii^iitmiitii liM rhoarn lu rr- 
iiiiii iiMtti%rttin>it Now, howrvrr, 
vn II iiiiiiiiMii|H-im\r m|uUintii i« nn- 
iIm hcAw A(Uik« Ami lltc ti i' 
iK-rn fniifi) to K'lrrjtt It .ippcAri (htit 
i>nl\ K*i<itl.ut%tii ih.li proviiin th^ rci? 
t%iih flftir .iitlhoitn nvrr not )ntt 
l>(iOflt .iitiiti{. lini .ill ic(hjtiiUH(ict tliAt 
<l. IliiT \iih'n f)ri>itrai/itii|\K lo the 
II. ifti Ik- \ri\i\urM ht rnalilr ihf 

• i»i i%tifiK ihi* lj(til itf iHiwtir It 
pit * iniiil^ rxrriril B 

*^>uli pi.\%ir iijiAaIIv ApiM'.lU In 



l^tiiO-iiuf^ «tH^I<iturv Anit oiltri in- 
i(Mitt|u cittt(lntK (oi «i>inr Cu«i^(tl 
VitiiitiK ntAM f (tiinmnii^4tn>iii 

• iMti>4 Hoi ilif *'»» *i» lt>'* ^m«t 
iiKitl iiMil in »hr I ^ftc u( l>iiiA«irtui frr- 
.|.«ritiii'^ «Mniioi br itkcii to juttUy 
ii^ttUiotK ijihW> t)-*!^!^!. or linrrt t(.»< 
htiiitr iTiAiitiitlwion* (ixjin Mtrllitct. 
^^%tU (oiiiprchruiixr rr|(aUtoiv Ir^u- 
i.iu.ni ^tll \v iliHwult to p4M 

A I rSKSK^^t, /A/AI7A70.V 
> ir\%cn 4ir I oiiklAiitt) niiMk«il 
lt\ thr jtinnrtoiit «ilriit (.h«ii< 
itrlt ilicy iiiiitt rtip |M<t III theii triin h 
iwi Huorihitig (1/ w Air It Raxn fill 
^t^a(«l t hotrc Jilit \Kr|rl>. thry iliAy 
wtjhiiri why i"v II tiiniird to *o Irw 

• hjiiinrU jiiul wlt> thcK* o(ln fart thftt 
II HI Miiiilni Vb«> rHpliin«liort » 
ioitishiJi){tY >nii|«lr I hr Knlcial (\tin« 
tiottta 4(111111 t.'oiiuntiiiiin jtltiniirii tt 
ih.ii w4y 

Iti ihr l'>M>K. 17 frr<|nfiuic» In ihc 
viir (vrry luifb firniirmy) hriMiJcatt 
nil u( itu* ckciroiitaitnrtlr Bpcrtioin 
w«rr M-r atnlc foi trirviiton tigiinU 
Ihc r\-c r4r\^ up thr citvililk^V into 
iKixrtu i»f ailjtviniiiK *'i'<iniiiiunltic»" 
ami *lhH«ird ti> rath a frw airwaVV 
irrqurnvirt Tn iirrvrnt iiitrrfriTnrr, 
Ihr (raiianiitting |>owrr nf cm h iiatuin 
was hiiiitctl m that no hn>atl( «tt ti)(iial 
ciitiklrntriMl Iwyoiul thr ((riiyrAphu aI 
UmiKUnct drawn by the ttx: 

Thr »ct'*t plan hnilti viewing 
(hoiiri to a f^aiMion of what ti Inh* 
nh ally piw^lc, siiur I V natiimal ita- 
tmiu ctiiiHrtll ihc rntirr vitr rhanncl 
cap«tiiy with pfoniAiunilitK VV4th I'i 
t^hoicrc. rarh ablr tu diAw ti|X>n ihe 
rntirr country for iti auilirnrr, il 
wouhl lx<onir protuahlr to npjKal to 
olhrr ihan the Uiwrfl iitau tAitr 

I hr allocation plan alTrcli tiaiUui 
, prntitt III At kjitt two wayi Oh iht one 
haiul It pftitrcti (hem by Umitinx the 
nuniWr of roin|Ktlnn bro«dciiit Hg- 
iiaU in all area On ihe other haiul, 
thr rtx'tpUn tirm Btatlon't prot|Khty 
(It the luindMT of hoinct iti tilinal cftii 
rrJiih bctaiMC Uoadratt |>roHlt ar« 
drnvrd from advrrtltinn revenuei, 
whii h Are bated Milrly on the number 
of vicwrn a ttatioh'i prt»Kramnilny 
aitVarta I hr pUn\ ihcrrforet delaycil 
thr iniroductton of Tv to thinly popii- 
Utrtl Areai for yean, rveii dnfttlet, 
Aiul created iii|kerrlrh itatloni In 
drntrly populated allixatlon areai to- 
gether with liiaighially profitable onei 
III Wm |xipiila(rd areai. 

Ditiiianthng thli iirttrture It likely 
tu (trove dinWulti In p«rt becauw of 
enirriichcit i\iv>port foi governnieiU 



imlUici duutpig th«t bro4dratl ita* 
tkoni be kx Ally mirntrd Armed with 
th« Autboniy lo act In ihe name of ih« 
'*puhlK liKrrctt, <oiiv9id«nce, and 
nccewiiyj* the rco Itat alwayi inittlrd 
ihat IV (aiul lA^ilo) •tatiotu tliould 
iKigiiiAicr pft>gianii i|>rt ideally ill* 
> imcd toward the aira tn whii'h they 
arc locaird 'lliii {Xiluy, i)uite apiwo* 
|irUtrly, \% known aa "UiralUiit'*' P^l- 
ttct«niin III* nwanthiie Ivav^ luitfallfd 
to ^lotlrr that kiral itaduiu nnifhly 
itv«tch eWc tiiral diiti icti aiul |>rov(de a 
fonniifnr rrachitig votrrv, while aicet* 
km and favorable coverage lU |¥))liUal 
flguict may often de|>cnd on how well 
briMdcatteiV intcirilt are protrctrd 
l.«aliini wai tni|MMed on tele vuion, 
ai It hatl been on radio, (hronxh the 
frTf|or\uy aiU»catloii plan Itwufiir- 
thrr enforced by retpitiing ttatlDiit lo 
|ir^iv)de a i rrtaln amount <)l newt, piiln 
iir atTatit, and other locally orlrntetl 
progmnunini M a coiuhttou of liceni- 
ing Fxrepi for newi, which U pto- 
du4*ed |in>Atably by iiHUl ttatlom, mkIi 
pn)graiiiiiitng \* very cottly to pi^aenl, 
•iiue It generally attracts tolfew vle>t- 
en that adver(i»eri won't lUpport It 

Lcat anyonr Iniagmc that the local- 
inn doctrine li merely a Jcffcrwaian 
iinpube toward indepeiwjieivx and au- 
lonoiny that hai goiw slightly awry, 
the fratik tlltcutaiun of (he rou'srote In 
a 1*>)H itafi repoft of the Senale Com<* 
iiterce Coiniid((r« makes clear (ha( 
thli is a ceiKralited plan (ha( Is l)ciiig 
applied locally: t *' 

The lnl(UI choke o/ (he lype vi sefvice to 
be i^ropfwtd fur a given coinmonity tSould, 
of iooise, be U(l (o lu oiilfens or to cntre- 
iHeneois who ar« wUUng (o undeiiake lo 
insuM the fKllilk* nece««ry lo brii« 
vision to the area. Iltiwevsr, U w« ar« lo 
have sn ordrily clevfftopAMn( of our com- 
munications lyiKetn. (h« Anal deirimina> 
(km of (hfl (vp« of service b«M fitted to the 
paiik:uUr clrcunMtances ihould be left to 
a centraUted hc(^V« ^hlch must mean <he 
CVxnmlHton. 

'I'he Nixon adintnlstratlon had l(i 
own variety of localUin. Nlxuii'i 
bro«dras( reform propu**! fought to 
ptit the onu» for any controveitial net- 
work programs on local itatlons At 
liccnM renewal tinic. Fearfiil local ita^ 
tipns, the White House hoped, wmiUl 
then rejifct network program! that 
might offend some local pressure 
group. In a Miiw, the Ninon itrategy 
wM ft version of the Burger Courtis 
•'community itandards'* criterion for 
obscenity — Atiulled In this case 
through the regulatory process to put 
IliniUon the pclllleal content of bro«d' 
casting. 
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l«i .iiliir«r )iK«i>iMit. lUc rix Iiai 
Inrru willing lo itrfy xff.jutinrr pitffrr- 
riii r\ .tml iltr ri (iiioiitii \ of lti\>,til) aiI- 
itij). .14 wiril ii« nihilol llir lull lirvcl 
i>|>niriii «tj irli-t laton jiul ,4 tuviiir. i»f 
.«|l i.iiit|>riiniiii In II lit i){|trl winxh, 
ihi-iii htii ili lii^-i.ilrl^ )irc%colriiirlr 
t limit llftii rtitlviuij iMliii.illv nun 

<«<^ I'll iMIll triflntldl \l l(UM>« lIlAl 

iMiiiliI Ii.»\r htlnl ii|i Ihr , h.ttinrU with 
th\r»Mtin( )tiiiffiaiiiittiiti{ 

I lir \ piruiil pitilrrn •»( alKn 4- - 
liiiin U4% .li.iwit III l''V. *vltri\ ihr 
• iiiiin i\Miiii. traliiiit^ iti.ii ]*r\i^i .im- 
itniiK Mit\| liril Uy »hr ilu^e iiriu,iili^ 
iM.i inn ii«\«4\r nnil ir|rphwnc htiriJ 
\w.iMinilri niliiiiii{ il\ pl.tit (or Iin Alikin. 
AilkH.xtnl hintii»<>iU til A>liliiiiin.«l M.i 
litilix li iliil ihii lmi Ihr ^.iiiir ?m>m ^» 
il« railiri ;itliK4lii>iu. .1 Inv in n kmh 
niiiinlv -- hill lh)\ iimr n lii hnrtt nitiri 
f itiiiiiuiiitlnM I lir\r ullix .\ii>>H\ ni 
vohril (.i«>,ihi>n( MP Ihr '0 irrilnnnir^ 
m thr niif (iihid hii^h Irr.pirni ^ ^ 
l>iiM«{i AM hjnii 1 hi X Itr il ihiMit ,ilti>^ 
I'Alril III ihr lai){i'r • im^k <\im1 |h>v\r 
frw lU.il )>4>i;iiiir iMiu..|k .ilhhdirs. 
h.i%r f^rrij i r 4«4i||,|ht> nrll I hr i^irrtl 
in.l|iiii|\ ltiM\rM-i, IIS- Mi.i>t;ifi.il Kp 
ri Jiliiiin 

lU-i i«M\r •>! hnpirni \ khtlriT-m rv. 
1 III MHiiitl\ .\i\- mil ,11 wrH iri I'lvnl dn 
Ihr ,\\rr.i|<r \rl a\ \ nt amn.iU Mmr 
ir .-lniintlitni< |iiiJri aimJ ir.|i\i- 
n>iil|-|« wiMllil^inriK lliii. Iml Uui 
\«Miiti| viiiLilr piiiiihM- \Um llir\r 
■l.iliitiM %\Miilii 4«r r\rli innir ' hM.il"" 
lli.tii viir iijiioiii 111 jilihlnni. Diip 

II. «linni f diiniil .ilhiiil iornin|K-ir wiih 
Ihr ii.tiiiMi.i] pMH<i.un.\ iiilnrii t)v nri 
wiuk .ithh.iirt in ihrtr i)i.iik,rl, .nut 
llir\ tvnitil iir\ri .tllonl lu niH-i.ilr in 
inatkrii lli.tl ihi) iml vnppiiri lirlvtoik 
wilIili.Uf-1 Aliv>. llir itit «hiliiin» \\a\*' 
Iwrii r\rii IrW MiKrwfill lluil viir H.\ 
ilnlil III piiM iilinn Uh onrnt^t pi\>- 
Ki.«ilii li t\ nlnti)u\, rvrii in ihr in, 
l|i«l il>i« iri)uirri)if III n |)r\iiiHi ihr 
• liMirlinii«ii \ irvrinii-a i>l iii.til df (hrin 

Ai ,iii\ ijtr, ihr rnini' uhrnir n\ri- 
lijiikril ihr |i<tMil«<tii\ ih.il irlcxiMiAi 
l«itimlr.i%lr(t iiHuht vMir il.i\ rm vnlnl^r 
/ I iOil|triilitiit Iriiin i-ihci ir\ hlui|iM{ir« 

III. tltiitilvi iiipph \ir«n»i{ nlicin.iiixrii 
fiM ihr hiHnr \nlrn \ri Sun r the >ir 
ti.iil tJiliUnl liM ik\ ll.\llll|l^ wilh Mil 
pinlil.ililr piiiMr.ininuni{ iinO krpt 
(liriti hnin rHp^iiilmif Itrvntnl tlini 
«llnt .ilinii Arrni, hiii,i(li^\lrr« inrvi 
1.ihl\ .ipprAlnt ii> thr iMinnnillnn fnr 
piiiln Imui i\ hrii ciiinpt'liln ni rnirri^nl 

111 All rlliiil lo |>ir>ri\r (hr ililln* 
i)liii. ihr f I t ■tiiii ihr ttin.iiii a^m pul 

fiirdi I hi- ( l|11fll thill I «llil|M'll|ll>|l WlUllll 

link Mlprii-rnl iil,ill lr>rM»lvin\l.iliiin\ 



AirNAH'Hcarfft 
stor.y prudicta^i 
suhvur.BiDivandl 
purnography? | 
QrtcablaTV. 



Ihr> h.ur iimi^iulnl ih.ll wonlii 
iiih iinlhi)ii» tii wCMriMii "firr" riilcr ■ 
Miiiiiirnt 4nii liH ,il piiiHr.iinft, iimi 
w, will ir«hii(- ihc ii^fijll ipntl|l> ii( 
„%iK h piiiMi aim AMtiiinin{ a ihirri mr- 
trLiiitin Ikh^N pii ipi.ihl\ ili\i.l hndKd — 
MiWV pM'^i iiniiniiil iinli \»i>iili) ix- 
^pHiul rt iiiiAUri .iniht'iiif' In ll^f 

iKtinr i>l i(\ I iMiiiltMmml In lUc **pii)> 
111 nnrrv\i. < iin\ rinrin r rtii^l firiVi- 
»iM ihr rt I rririlr.l. » I ,i ii){| c il , 
vh.nklrii, and in ririv' ^llll^'^ \»-,iv l^- 
tiMi inl |Htirini:il m all 

In ihr ( .\\r iif < .iltjr i n hii li [mini 
thi >{ira«r\i I hAt^-iifjr In ihr n i ^ pi, in 
.iitil ii< ihr \i.iiiiiiii I ir.-ilni li^ 11, iIicm: 
rt-Mi I, i„,iii, Mt rlfn I li>i nnuf- ili.tii 
hliri II \rai-^, (-\ rnivi.illv i\ric M-rn 
nni r J^nii.it>lr r \ r ii lf\ ihr i t>ni U niiiJ 
M'Mir ini-HiNiN i>l Cun^iru whu h.lil 
pirMcuilv \wppi.ilr>i [OMlrtlinn iij 
I V lirnAijt i\liii^ 

Di Ki \t. I Uh /ysas. /'.u 
hiti.iUr.Mini^ «Aj mil iiiliu i-ij 
1 hi\ lanvrr ihi'-nir inUu iiplinti 
Tt' ivhrir a >|>ri i.ijiv ji iiiDiliIrt) 11^1111! 
la will mil Aiiil \iil>M iiIkti p.i\ h\ lltr 
iiiniilh. u> vhifi ll\ mill A Ihih ailiuhril 
III thr wri. Ill li.M r llu- \tf[li.ili uiiM t.iiii- 
l>liil 1 h<* III' iiiiitirilutirly irvliitlril 
p.i> Im.Uih .i«tiiii{ >n th.il ili p|ii|(i itiu- 
iiiiitiii 'Munh.t mil iDiiiprir Willi t niii- 
ilirM iaI rv Vn\ 1 v filiiril, I nil ir 
rinrrt{rit iririillv who'll hrrd h\ ihr 

I niirtsAtiint^ wiilip.n f .\litr in l.iir VV^ 

1 Ci lnii>lni{ii a1 iul\Ainr!i iti tli'- 
ipiciii v ii\i' unit* Imvc in.iitv il 

jhVMtlilr In ii\r (hr VHI IkmuI htf itinir 
ih.in 12 I hAlinrK, ^rl ;ill Applli .tlinns 
In hr\>iuli A»l fii ihrw' .lililllniMill lir- 
\|Uriirifi liAvr aIiii lirrii rr)Cilril. 
AK'OH, ihr \\ iiKir>iilull> iAKUcil lh.it 

II WAi 111 thr piihlii hilrrrtl lo prnlri l 
rilRlihvJird rv hi n.nti A\im* nhilil,v io« 
jvroMilr ^ikaI piot(itUniiint|{ I'ikUi, 
i>iil> ^K-irrni iil tvlrvuuin hnitiri ir- 
tcivr A vur iiAiiun -aiiiI even ihMti) 

ihAli^V ni p.lll in liihir HyVimiS ih.il 

pill if-tvpltnii I.f iiMr'MKU.ilii on i\ pAr 
w iih \ n> fri rpiwiii 



IriMiif *ll>, ih? riic'* *U. aa.hhi pl.^,'^ 
Urvini TV irirpiiuii hi nulh,,^^ ^{ 
ImiiK-t, AViiiAlly tpawncil ihc ralilr 
iiulmiry tuihcUic 1<M0». 1 aUU coin - 
\\k\\i€t ruihril in hi nil ihr Aitlficijl 
t(Ap« iliAi h«i{ ticcn<rr«lril in ihr nimr 
Vcl lliry t>rx«n l>y liiiikihiH l«ll*'iuni- 
inumiy «iurim«i^ ii> pick up ah arcA S 
hruAikaii fti^iiAlt, then rAn ihcte 
ihniugh lAblr 10 lulMirtlicri «i ihr 
ftinur of thr ImxjaiIi aii aiva whnr rr- 
irpiiun w»* ihkm. «nii iM-yoml, whci^ 
nu rri^rpinni w«i imuihlr l,«irr, in 
Aiir AVI imirr iitliMrilMTm, iaIiIc lyt 
irni* "iiii|KM if-ii * tiiiuAU from (liium 
iitAikrli^vid iniciuWAVc) 

UuiAilrAiin I roiiipUinril, hui ihr 
txw in 1*).^*) rrhiM-il A I untfrrNioiiNl 
nuvjiKe In rr.(^nUir (he r«blc iiuliiilry, 
un Ihr Kivniul ih«( il liAil iiu jiiriMlir- 
iinn III iMifji, II (iid iinl dunk ihc 
iniMi»irnii\r rflnrl juilirird. il miiri (rcl 
I Ablr •yiiriiu lu iliMpiirAr m\ In fiUii 
fnr iprr Ailing roiinnunlrAtiniii iiu « 
iccdrd When dm hAiln'i hApiKiird 
hy l%\ ihr v^tinniiuton vlriu«lly 
froir t'Abl^ tf-lrvittoii 

I hr FrilrrAl ( 'ninniunir « iiniii 
('niiuniMiiiu iMfkrd Inin rrffulAiion uf 
I nbic (in 1965] . . bciAtiK of iii(Ki<cn- 
iiaI nr^Aiivr ini|Micl un riinvriiDiuiAl 
hMiAdrAtling," iiotrd a jAnu«0' l*^^^ 
rr|H>ri nf ihe llmi*c (.loiniininiCAiiuni 
-SiilKonnniiirc. 

I rr l.ncviiigf r, A 1 niiuiiiMiiiilrr a| 
Ihr linir, rAiftcd am Aiifjry voii c hi l%5 
AH'oiK nhii die m;i: wai duing lie 
■<iid. 

Wr Arc gniiiK in w\ up lildr, TocaI iiur - 
giiiA) ilAiiiini |hi r%Tiy hAUtlrl Ami rniM- 
rthidi lowiij ihAl nii^hl ikil raUt odinwltc. 
Uii vbf irr iiiiitg hi have a lytlrili whit h 
u i)r|KmIritl ii|k>ii ihr fAvor nf (!i)vriii- 
iiirnl ft>r 111 vniillmiril fxiilriKC . fllic 
rrr) h«i lUAitr in AikK-Aiknin, ImiI if ihr 
iiiAikfl iloM nol tiMvihriii, Wf will iniiiliilr 
nH-Aiiim to Kr ihal Ihr niAikci hAi inl to 
vitr ihrm one wAy ur Auoihrr Wr Mil ili^ 
ihii by droylnii ihrnt rvrfy nlhri nudrt 
hill ihr our lliAi \sr r.wnr 

rhliniUll 111 jKiVvrr o«'cr llililOWAve 
cniniiutn fArrirri, ilir rr.c liAlini fnr. 
llirf )pi|}nilrd itKn.lli And rrfutrd io 
hirilir ublr (nnipnnifi to bliiM dirir 
imn ntiirimavr fAi iliiirt Siill Uirr, 
^vhcn (Able >>sirini roiitil irccivr pio. 
({rAiiniiing fmin lAirlliin for ilinr pny 
I Able iliAniirli, ihr n i; prohihlirtl 
ihriti fioni iniit|KlinK wilh IV fur 
n«iii prrmiuni prdKrAniniing, and rr- 
ipnicd diriii (() roniirtict tlOO.CXH) 
rArib rrrnvinit iiailoni when S?0.0(M) 
fAidiiiri winild iiAvc luflnrd '1'lir rr. 
iiiiriiuni WW iiii|>oriril progi Aintnlii^ 
and on pay cablr Ird ihe 1 Able iiuluiiry 
wilh liiilc IO nllrr in Au ni wbcrr ihrrr 
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.x^nr irtrpiton w«4 ^<^M| 

IdnliriiiHtir, At iliurnuiiij < 

IIIIMllMlcr l.(>C\ntK<-| IHttlllCll Oltl »l itM' 

ihr«r rctuii ttitiii (mi pioqi.tin 

llt|||)| lliMIICxi '*llir iliiittc ol liti' )il>t> 

Ik,** iiiirilnrd wiih ihr uniVini(\ >•( 
niiiiiMity, 4iiiJ i«uiM(li-il "mtit iht 
Aira i)( Iter tiH-i i )i 

Kvrn Willi aH (hr {lUi i it 

III |>Alh. caIiIc wjt.in iitiittv .1 iitidtiiiii 
III i'iifi«iiJrrAiil(* |HMrinii>l |)t»ri>tu: ihr 
Uir :iml t:itU < Ir 

|lli(iiir foiuiMiiy irii il Kn'iiirr ihr. .\titi 
tirUK ("It ^^•A* priilMlitii tl I tti' in I 
Vhorkv l«H». U.immI Ii i|fi ««».ii<nnj 

i.»|»ci 4n«»i»v Itoi il'il I si, -J* 

iliriii (rtMii {iitHKu>ik«; |itfi{i .i.>'i?.tiii; 
ftir OAblr l.vriiiu.itU ili.ii liKi w 111 
lill>lir«l, 4tii ihi' l.iioili.ii qitiiiitit iti.li i( 
iiiit|til uil» "I {iiii>{i.(itM 

iwcitcil (<> ki « |> t>iiv> ktiklii It! ci aiul 
ihr rr\riiiirt ili-ii ( u ttn.tir liM ittMit 

At Ur .11 iltL- III w^i iMiiiiiiiri). 
fAitiii rv It) h4vr tin iiri:.k(i\r iiii 

p4C( UI1 Ixivttlc III i\ Mv l'>/J. tiiiw 
r^rr, llir M ( i <t\il|l liMt^rr piXifv Ihr 
iirr ft' IV I luihl lun pt»uti iti .)tt\ hi r 
li.iiin Atllibiii.lhli iti I .ittit' iii'iiM t"i- 
ublisiird pi kur m t>t ii t\ri^ t ii i v 

kii^ ■iii|M'ti iiUl |iitik{i .iitiiiiiiti* I III- I nni 
iiiMiiiiii liic lit r/r n |tl.i( n 

uiih niiiu'^ti Inliii iittti\ III rii.ikr I .i^ilr , 
ill ill iiwii wttnh. I ' \iip|i)i iiirni (o 

Tv" - iMil 4 H\.ll 

N'liKir.itK . ihr r\ I \.i(li)li-ti i,\blr 
i)iirnii Willi liH .iliNtit. ni|iiiViiiH l>iii{i' 
iirw i^Ot'iikt (i> |<iovi(lr iliir^ |iiitilii' 
auru (liAiiiiiti {\nu i iipixti 1(1 fiiiii ) 
(-«»riili.ill> Urr uf i h4n(r - pbii ibc 
( i|iii|iiiii'rtt, l.«t tinii y .iiiil |H-t«tiiiirl in 
1(111 ibciii Mm ct lr<triii) .i|i|n';iI« i oiii i 
III l')*H tuK'tl iti.ii t'wiii(irvt liail iioi 
^l^rii ilir 1(1' iIm .KMliniiiy U> iililMtM* 
iitr)i iri}(iiirniritti b iirihrriimrr, (he 
( tiui I licM ibiil f^rit il Coiii<rru Imd 
ildiir 111, \ii(li {MMM'ii ^^oitltl prdlubty 
1h* iliK tillililu liott^l At ^ luUuoni lliC 
lilii \in« iiibiir III Y lire tpi'r\ b qiiili - 
iiiicri .tail ihr I ifih Aiiiriiilntr ii(*i 
(till Kiiri ,\i{iliiiil iiiM fiinivniiltrd lAk- 
«•! |iri«)H il\ \i ibr i('(|iir«t illcr 
III. ilir Ainrru Mil ("imI ! ilwiiirt 
I iiiiiii. mil \,iiitiiii (Uhrr lobbviii^ 
({MMipi llial r.i\tu I iMiipiiln>rY -aim'u 
iiilri. ihf \]\n\\ (\iiir( .ii^rrril in n*' 
Mfw iji.ii tiri iti(i|i II tiiiiY l\ilr. |)ri))i> 
liiU )■■ Imi- .1 iirw • t>ni>llilili( •lllKiU 

• III l«t p.ittnl. on Mh« tliri l Ablr )• lo 

In- ii(.ilr(| tikt' bllMili JKIMK tif Ukr 
<iri\ N|i.i(vi II -< w tiM K ihr I fti^i t li.it 
lii\i- .1 I nn Ani('ii(tii\('iii iii^bi \o It 
In'i I't • iitii|uilvkii > -itti'MKiVk* 

Ot I • ln|(|iH-,)l^ n\ ihr tttiini 'l.l^r 
»l\ii ilti I K t| ^ til* (l(-\iiii\ ol p.iN r.ililr 



Simc ihr rW7 ciiurl (tntihiii llfUiiK 
yjAni iriitu i)i»ituit |M'df|rniiiiiUii||. |<«y 
I Able bAi vtirAily ilivi iuhcd '1 hr iirw 
(Able i)«Uiiii h«M- inilliriiull "\>CT 
\Mi>^\AiW jMy rjblf iliAiiiicU wh^rc 
iiioii ipn la'liiril ptipMrAnHuinK 
\;uvihi; juitriiAii Ik" "mdrrcir* «ud 
t«iiiipu(ri -hilled iiioinidy csaih- 
}>lr, tiiM |ia\ I .liilr lyildii mriidy 
tidoicil (he 1.1 Sialii iinHhiiiiiMi of 
l\4t^Kln*.t /fwOMind hM VI V> Willi IIO 
inhiiiril hiitiuiitiii on (hi' inunbcr i>f 
I 4blr « tiJiiiti h ilt«i t an Im- idlrirtl, 4iul 
itic iitarkri 4i (tir tidf hilill nil nvIiai 
l\|H-« o| |iinjj[iAiiniiinK > «sl> yitr- 
wiKrd nil ihrii\. ulhir |ii ixJili rrt CAii 
iiifir rlliiiriiih ilUdi'b |>i-fKKii MnO rn 
|K'ii>r» 111 \it%\ri imririii C^blr aiiili- 
riicn. b% ihrir «|iriiiliiiK pitnrriu, niii 
iii^kr dirii (iiTfrirnirK Viionmi, and 
«4irUiir>, (I niliniiMinK li> * iitiiulK-r nf 
( 4bir iMiniu, inn k<*>I<ci llirK* ^iMiii 
riitri. r%rii ihitiigh ihry «ir ii*i.ilivrly 
iiiiaU 

I! IS FAS) 10 AiXi'st nit: 
t\ ( III 111 Aillii ilhir rllnri* ol 
hhiitIK ripintniK ihr l.xtr dl (lir 
l)iu.ld('AtMiiK ui(lil«tr> with tlir piitthi 
iMlnrit, h(M ihli illliMTt ihr Lir^rr 
|Kiiiil nv vkMi tt)ni|K-llril \\\ ir- 

iiii((. driiv. and rrjrri lirnndiail- 
uii{'i roiii|Mrti(tin in urdrr (n proirct 
bn>4il( Aiim' aiitl tlir Ko^riiiiiirnt'iiii- 
trmi*, not dir piiblir'i a% i( ( iBinird 
Any ii((niArBiii ihrrM to br^iadcmt 
lllij[*i KiLr 41 ihr tluiiiniAin piofiraiiiniri 
uf ihr hninr vldrn Kt Wiiiild alh) l>r A 
ilirr( t (hirat to ihr allorntlon ptan, lu 
io4 alistii. 4iul tti ibr gnvrnuiirMi'* role 
in bruAilt i\iUii|i Ai diurntiiig Cimh- 
iiiiMKiiirr I .(M-vliifirr |>oiiiird mil iii 
rHv5, rr«tri( tiniii nn fablf projjr.iiH'' 
iiniiK wcrr "iMirtl rKpluitly nn tlir 
prrmift ihat tbr tct: will (Oiitiiiii<> 
til rrqiiirr lix^al iintltiiu (o prr«rii| lot dl 
livi* pK^rAim and will iii|>crvlfr ihrK 
prnj^rmm " riic protrrtlon dlfrrrd tu 
iot al yiaiKini by tlirit iciirlrboiii un 
rablc, I (irvnixrr added, *'«iniply Rtvci 
thr nv aiinthrr Kroiind for aucniiiK 




(hi* nKht 10 iiiiK-rviK thr |ir(iffrainiiiiii| 
M UitaI iialioiu" III othrr wmd*. ihii 
r<>4 'iiyttriii biikli «MiiiiithtialhH aiiuii 
pUn \\ a K^iiilcM w«b, and tlie rcu 
itarlf could Mr that miHllfit AllOni 
(hrr«tvn tu tuiraN-t^l die whuk thing 

Yrt with a roiii|>ctltiir liVr cabir, 
and with vittc4> i«»iciic« and diMi ru- 
pee ird to play an hicrrailiigly lar^rr 
role in home vicwtnf , it ii raiy tu wc 
tliat brx>ait(*Ait iv rc<)ulm total flrxl- 
bility \{ It it toiiirvivr and f)t>iniih 

Now, aftri dir tec liat ipcnt yraii 
drfriiding It! |dan, wliai ii ihr iirt ir- 
titli' At Uit tount only 700 (MX) vnn 
aihI '^00 ttitri) of tlir plan'i pro|K>Kd 
AHX) itailtini arr o|Kratiii| nn a roiii- 
iiirn iaI bakii, in unly VIH uf iti pix>- 
|it^d i:}00 niArkrti. Shier ItriMticait 
li(-riiKi arr not ox|>cnilvr, and llncc 
llir> Air wrlhlnuiwn tlinilryinakrrt, 
wli) liavrnN thrnthrr 1300atatinn al- 
loi atiunilKTniiiap|)c<1iiu?Hrraufr thr 
plan crt^ktri hnndrrtli of iiiarkrii that 
do nut (ontahi riiou)(li Wrwrr* tu K^n^ 
rraic ailvcrtliing irvrnnri iicrri- 
Mry toitipport jiopiilar |HO((rainiiiinK 
and (hua iimkr thr oprratioi« profit- 
ahlr. Tlir alkK'ation plan liai'mrant 
that—witli oc widiout runipctitlon — 
a iiaiUiii rati rarriy t)|>fratr |>rofitably 
in a inarhrf otitihic tlir tup 100. Su- 
tioiii In tbr top-lOO inarkrti, about 
half uf all rxiiting itatiuiu^ ram a 
whopping B!2 |>rrrrnt of total tv prof, 
iti Hill IrMVfi thr remaining iiationi 
ill thr bottom 1 10 niarkrti with a vrry 
imall |Kirtioii of the total tv profiti to 
dividr 

StAtioni in ^thr largrii citlri reach 
nidhoni of virwrri ami make immry. 
Nriworks, thniugb thric and oibrr 
alliluirO tiatiuni, rrarb many more 
iiidlioni and niakr ommy money Net- 
wurki tnpply BO percent <if all pru- 
graitiining tu 79 |)ercrnt of all it*tiuiu« 
l lic J 5 itatitnii (five f«rh) uwned by 
thr nrtwurki are in the nioct hravily 
(Hipulaicd markrii anti togctlirr earn 
'20 \>enTnt of all tv proHii, more than 
all itationi ouiiide the top- 100 luar- 
krt« (about ^V)) put togethrr. (Nrt- 
wt>rk anillaiioM doeiiVt confer proHu 
antomatirally It confrri priority ftc« 
c rM to )>roKramiuing that ii oit>9t in 
demand, btit tlir alliliatr*! iirofitt are 
itill baKd on the nunilKr of virwrn in 
ill area, and many Afliliait'l are mar' 
ginal operatloiii ) " 

The thrre-network lyiirni ii often 
uiid to have ■ umiiplehold on tv pro- 
gramniing, but thr alloration plan 
(lietairi ihit Three it ihr niaxinmiii 
nmiil>et of italiont (rithrr Ik t atiie tif 
the y(:<:*i frr(pirncy allocatloni or l)e- 



326 

it* 



r 



321 



p Til (!xnri:isj} 
iti; iilil powiir' 

» the rCC would 
mivA ctuitrul 

i Dvtjr ;ill viduLi 



fAtiMd iiiarkci popuUuwi) ihm ran 
Ur irrflv«tl by aUmi li<tlf uf jiII {rU- 
viiioii home*: A fuiirlli MiuriY of lU- 
Hoiml profmiiiiiiiiii would have ac- 
rrti 1^ half iKc vicncrji Ui.il i!ir prrKiU 
i^fwoikt (ail rcath The ioiit|ilAiiii 
ih«( r\ |mif|raiiiiii)i\K itftk* )ii\y rr^l 
(l)\-rrtiiy, iiMy mIm Ik* blann-il to tome 
ckinii mi ihr aHixaiuni pUii Liiumiii)) 
vicwinn <o iiwrnily ihnc rtiuirrt hsi* 
iiiratii ih«l ihr.y all iiintl nppt jl in iltt 
■aiiic virwrr* Thr uiitr ihin|{ wmiiii 
hapiKii if aiiioiimbtUM or \\ai% roiiUl 
riiii\r ill tH\)y ihrcc •lylri Ml ihicc 
wuiikl be pre My imirh alilr brcauK 
ihai wtHiKI bo ihr i\um pruHuhlc vw4) 
10 iiiarkri thciii Hui whm luoir 
ihoicci Aft allowe<l, iimmuUi uirrri of 
rart ami hAit ilivTriiiy ih^ir pi^inluci, 
■ailtfv HHHTr laiiri, aiitl Mill turn a 
IKufli. I'hit v^tiukl iiircly happrii wiih 
a ilaitbliiig oc irlphng ih ihc luintbcv 
t>f iiAiiutial tv rhoiiT* 

A priiiir«tiino network proRraiii 
iiiuil attravl virwrriuii ruunhly a.ihiril 
of all aejiB hi u«c a( ihr timr ii i« shown, 
IV U will be canirlk-d A rrrmt ini- 
ically arcUiincrl tv ihow on ihr life of 
HciijaiUhi Franklin drrw |) luilltoii 
vlfwcvi, b\ii wm nmcitnitilrrrd a riuh- 
rnerriiiliiirici*,^Vhfrr>ii»i|[fvrrv hoiise- 
luikl had right oc irii <hni(-e» iiuiend 
of ihrcc, profratnniinn thai npifcali to 
a hiiirli inialirr |>eiirnuxr uf \ icwrr% 
ruiihl )>r loniidrrrd %\u (xufiil iiiu r 
ihr trtierta fur *ucceM (ni.ttkri !ih.^rr) 
wotikt rhangr wiih the AihlKnui of 
more viewhi(( clioiiri 

Hou \ HfiO.inr.ts7 /r 
.tc ipiirrlhe MrMbihtv i(<>li\ UHinh 
iierth lu cinn^Nrle with ii« nrw 
trrhiiuh>f|u (il iivaN' IKiw cjin we 
rhiiiinatr thr piof^ratii (Oninili that 
have «harkleil tllr roiiuiuuiicnruint 
mctha Mnd ihal rrnijin an J\rii\ie.fiir 
govriiiuiriit mtruimii'*' ISn^ieriy iiftlih 
in {rrt|ornrir« ha\r Ihtii mivoe ;«rrd ^ 
for dei .-idc% h> rtunoniiii« >- uut.ihh 
Konahl W CoJiir, at ihr irinvrriilv of 
t*ht( jiHo— ami oihrrt of varuuis |h^Iii- 



tial peituatwiM TIm> My thai having 
pru(krri) nghu iii fm^neiicira it ihr 
iiioai dint I roiitr lufnieit) aitd dueu 
in (clc\4»lon llritiy Oi4tibcir||. a 
ctHnnuiiiiritikMu lawyer in Wathii^K* 
icm. D (* , who ta an auilioriiy on 
brtvaiUAAl )ct|idali<Hi. Mid in an intri^ 
view wiih t.Silt'lut th4t **||eiinig rtd 
ol ihc viX or lc«arniiig tli antluirily, 
and providii)! fur |iro|K>riy nghi* In 
riT<)VMiKir« u ihr 9^ way lu aihirvr 
boih fhK'd^mi and alnimUncc in tv 
broMdiAtiinK ** 

Property righu in lre()ucneicB wmikl 
alnwai t-criaiidy rcaidt in changea in 
ihc nMiiiicr in whtrh ftei^iieiwiri ar« 
\ued ainl wunUI Wad tu the creatioit nf 
nonirrom iiliUMial aiKl regional iia< 
i|i^)i9 Wuh pfupcriy righu, a inargin- 
ally pruhialile ttaiinn*! frenurncy 
ciiiikl rawly be worth iimvc than ill 
p^rvnt vaIim- if mkl ur rented lu a ila- 
iion lecking a riear roait-K^ruait 
channel A vMr luiion might ftnd il 
iiuire proAltiblr lo ilii|K>«e of ill vut 
frc<]iiriu y atid ari|iiirr a Iraa rvpeuiive 
i>Mi frrt^iirmy, ur lo mil a table 
ihaniirl for iis {vt^ranuidng With 
ownrrthip righii in frrqiiciiciri 
which wuukl be ivotccird hy ihfl 
luurti lVi)ni ininiiiuiu hy ligiuli from 
inierfering iraiunnilrri llkr any olhrr 
pru|Kriy ri^hl prnirrtrd agatmi irc*- 
IMU— all toffi of rrarrangriiKnti for 
iiioreeftH tent and prufiiablc frequency 
luc are |KiMihlc, iiirliHliiig uk of ihe 
Mine frrqviency at differmi tiniri by a 
local iMiioy ami a riear-rliannci iia- 
tiuii N'u doobt one or iwu iiaitonal iid- 
tioiii wnukl prcKtii pay bri>adcaitiiig, 
wiih progf^niining that aitrarti 
enuii^h |»a)iog yutm-iibcri 10 fuppiHl 
It but nut enough virwrri lo jiiiiify 
tupport frv>iii tdvrrtiKn 

Such rhangc« in frrf)uriKy tiic 
wmikl ipcrad ihr rosu of eight ur irn 
peograininuiK choUei over a national 
aodieiicc Vatt, ihinly |>opnUtrd art-Ai 
wuiiM A\ Um have uuirr ihiin uiir or 
twu viewing ihoirei (SevcrrtI inilliun 
lioiiirx in ihrK areai itill raiiiioi re- 
teivf irleviiititi bruadi aid ) Rccaiur 
of ilie expcnic, i«iblr lyiinni ( annul 
nnw Krvi(e thf»r areai any niurr 
prohtahly than loi al maiioni can. Bm 
iiAiional itAiiom iveed only rlrar rh^in- 
iirli and relay iraniniiitrrs lo Krvc 
them 

Kddio hai long had rlear-rhannrl 
iiAlioita. In tht early da^t r«diu waa 
not vrry profilahlr. l.iceti»re< wanting 
low'puweml local ilaiiniii were few 
and far l>riweeii, cacrpt In the largrai 
citiei Hir public <lrinaiid for radio 
•rrvtcr, hiiwrvrr, forcetl ihr rcc lu iwr- 



mii a few hlgh powTrtd. JlthliniM 
o*Uy, cfe«-ch»ni»tl rMlio itaiioru U 
Uc«iHlin half Ihc AH Maiimw Um dAw. 
itiiM optraiUm only. MiUU*»« of Utito. 
era luti r««ch«tl by ihrlr nvarnt k>w. 
poweretl kM •! uaikuk during ibg day, 
coiiM ai W>aii ha>f rMlIu ai nighi. On 
Det^rinbcr 19, 107^, ihe rvo g«v« lti 
bk«4iig 10 Abolishing thraf 90,000- 
wall iiaikHU an<| rt|»Ucing ihcin widi 
123 »k>ii for kiTAl iiaiioni. 'Hi^ Wn 
DecfHn dr«(t woM «Ho brtak up 
ilieae i kar>f hani>el iiaiioiu ao that 
'*c\xry coniinuniiy, rcgard|(« of ilie, 
U pruvkktl with nukK^inum, hUlilinc 
kx al brqadiati tcrvkv " A t^»lfui\4n 
foe the Ckar ChAiuxJ BromkMling 
Ser>4cc letiified ihai ilita wQuk) ka>-« 
26 iiUllltNi |>co|>l« wlihwii auy ratllo 
at all. 

At can be Ktii, th« propoaed bill, 
dcfpite what r ritlucUiiu, by nu iiKam 
luriia the **piiblic" airwave* ov«r iu 
ItrWaie uk. Neither woiiM ii do much 
lu benefii >iewere uf t)roAdc«tl leW- 
viitoii. It ibowi ihai ai boiioin i^e 
llouae ittlKuniiniiic« U nwro con- 
cented with locallvu aiul ihe ineaiurr 
of conimt iliii alk)wa goveniiiitnt over 
TV broadcaiilng with whcthor 

there li m be iiHire variety In TV or 
with whether brondcaii rv b abfe m 
_Coiii|>etr well with ill iechnok)gical 
rivaU. 

Yei now that itie.onrc novel idea of 
fairly unrciiricied uac of frcqucndea hi 
eachangc for paynxrtii iiaciually being 
Krtoiuly a<lvocatrd, It ii ^dy a ihori— 
hill all-iniporUnt~iiep further 10 ri- 
iabli»li full properly righu to ihai Tv 
iiKlf hai the greaieji Hexibiliiy |Kitii. 
Tllc and Tv'a coiiipeiiiori will mu be 
rciirlttrd from eapaiHliiig and pro> 
vtdiug additional lervkei that are in 
demand. Property righu in fVY<qiiei^ 
liei would eticoiirage divcnity and 
woiiM put an eiul loooiiipuliory k>caU 
i>i\i and 10 govrrnineni ovenighi of 
prograininiiig In the "iftihlic iiitere»l 
Sm h poliriei may have l>ern Iim ratlvr, 
hui they have lindied leleviiioii'i pu- 
leniial niid dented First Altieiuliiieni 
rigMs io broadf-asier>, and by exien. 
linn, 10 ihrir conipctiior*. 

Ai CongrcM li about 10 review ih^ 
liruciiire and goaliol connininicAiioiu 
Ikw, we repeal ihfc qucitioii r«iKd 
earlier: Will cable be reoogrdm) ai a 
legliiniaie challenger to televiiion 
brxHidt aHing and TV itielf be ktt to 
retpund to ihii coinpciliioii iti wayi 
thki ha\T king beenfeaiibk: tccliiio!og> 
ttally, or will OHigreu give the r<.'<c ad« 
dliional authority lo that it can *'plaii*' 
hiXMidcatt Tv'i com|)ettt<)n.* 
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*.^)Oi iir MH'IINAl JUi. l/*itV«IIMTY<V MIMMMriU AT ITU U 



rMlDOM Of INKMIMATfON ClNftt MfOirf Iff 

CATV AND TMI BM ADCASTIM*^ 



Wh«n Mimt r mit f o to ol ;!{umix Conniy, |>tl., tufti oti Uivtr 
wtovMon mU« UMy m^y rtctfv* h rwilc<in iMimIb froivi 
•UU«ni In »alUmof«, WiuNiiflUin. D.C . •oA 5«lMniry. m 
If Ihvy Mt^ribt to ti c«U« Utovlikwi mtvIc*. thty »iU 
r«c^lvt iUiioca rrom BaMmor*. WMMntton« O C . «nd 
S^il^teifv. Md Hm 9uiMX CwnUww an c«M«h4 in Uw 
rn^Wlf or \>m f o<)trovc t y ffvtr Uw rtfMUtleMol CATV 

A (roup 4f 0«Uww«M (WMMntfUxi TmI, ^-O-Tt) 
Uw Pfffofttl CommunlciiUam ConiinlMton In ItTi to atop 
rtgutMiiHI r«bl« |g>f»irim MtUrtly. MpKUUy In UtUwaVt • 
TI)#wc«idani«ltMl lUttlaonoolenty twomihon«tton wtt^ 
no ov«rlh»^«lr ixmmofxUl hnxkicMUnc iUUoi%» of Vt» own 
S»n Jootph Rtdm. OOtI . I(4<i lh# cotttMMMon 

BaHlmor^ ofttn aboolutoty no covtraur ol 
DtUwarf Th» Wut I couJil c«n«iantlMt«ly aci^ 
u a t)rf«li up <rf th* hold on Iho niany DttawaA 
vkw«fi who iwivt only Iho BaMUitOr* p«r- 
xpnitvv. that ia. all«i«Hn|| a Ptuladvlphla itation to 
fait I'drrlvil by raUv tur llit arvM Uuit iK) riot ikw 
hav« lh» t)rtwril 

Virwrra tn itorlhi*rn iVIawaro (.Nin r«r«lv« th« PhilatSrlphla 
MatiiMU a« wri) as tUiliiiKirt niKi^l* over (hr air 

Hut WC ItroaiK wit ltur«aii Clilo/ Wall«irt JohttMii rtpllnl 
to Htihni b} Myili^ the iV^awarr CAIV ayatctiu can*t carry 
Hhl)H(h>l|>hiu br^Mll,^ti the move wouiil hurl twr or niort of th« 
IUtltiiniK'«* »ti«ti(wi, whu'h ar« rr<irivv«| ovff thr air by mmivt 
SavwK t'lHiiily rtvudvUL* Johnn^Wi's upliUon pumtii up oi>c td 
the iimtor loiticaH^ ctmtrovMmy in^CATV rvnuUtloh tn 1971 
lU'i-Miiw th* ^itiiiHirt Matiotw.aro I'loaar to 90uthfrn 
IMawarr. thoao sUtlUma rrcvlvv Drottiiiun fnxn thr nn- 
portahiMt oi dmtant ^Knala front PMuwklphu UnfofliMtvly 
for vi«w«r;i h> thtf atra. lor hiator teal and |tcof|raphlc reMona 
I*htla4|plphia alatiiMU arv nwrv apt to.provt<it protfranwiin^ 
rrlalrtl to (Vlawanr Bui the r««ulatorv worM In troatl- 
<-Mtinf{ hM iN-HUJi to i-haiitjr to Ihv Ult TQto Vtvwafi niay 
hav« Mtiiv« rrUtf fnmt thaa* kimli rtalrkUona at thr 

MUX? lin>e they ar« offtrcd a widt vartHy of i-hotcM In 



cofiwuinlcatlofM chanoHa tn tha tutMrt 
D araf<4at» at Na< la D a wfii l a l i 

ClihWIatevMoiiwMiMMiOliM. M-n» llytaraoU In 
xm. AsxfrilUm io Mmn flfvm abful H p«rc«nt of lb* 
c«t4t ayi4in>a art tn lli»miig«i of or o«Mdt tht II mator 
convMiUonal TV RiMitU In tht IhlHfd Steto*. IM CATV la 
btftnnini (• panatnila Ilia Um maHitU. Aa lli tub^ 
icHp4kM •ppc— e h ttM "irack" llpTcaii pra)aciad by Om 
nMworiui for Ml. It ^ mort Md mor« ch«U«n|« evtrth*- 
•Jf na4w«rlu for hmvIm and Af CaTV camaa to 

dMnlnala tha mittyliHi aroM and vnalWr bro»4cM( marliHa. 
it m«y pott a Ural m wafllo tht milt Xmtn UMdcwitlnf 
lUUom. ThtM foan fuaWd iKt fir* ovfr tht rtfutollon 
proUani Ui IITT-Tt. 

Thm Mm two primary wtyt CATV to tiktly to 
broadeaaUra aa H frm tha natt aamal ytara. "Pay-TV" 
roncenw tha natwerlu. "dtaUnt signal tmperiaUon" tha 
hxal btoadcaalar Pay-TV Invalvta an aitra fta tha caWa 
Hitwcribar paya ta vlaw a nadal pcacr«m thai origlnataa 
frith tht CATV oparaUan. WfUM licnal Importation Involvaa 
a cabttcaiOtr who brtnga UWvtalon «U nato from othar ciUa4 
Into tht local nwlial h eonmtiUon wHh tha local broad* 
caitcr KachhaapoCaflUalioantc<avtr>(ha^rbroadcaataTa 
ccotwnilcally. primarily aa comptUtlon for th« laWvlaion 
via wtra. BroadcaaUn faal CATV «1U "Iratnttnl" tht local 
nitikti and conatqutntly r«duca the value ol tha Ucanaa 
Nriworki look toward a Umt In the not-too^tUUnt luturt 
when CATV networlia will hr able to outbid broadcaiten for 
nrfltr\in theatrical fllma and malor^porta avtMi 

llroadcaitter** f earn of the Mwvnlc threat of CATV art mil 
withdut merit. From aervlce to 11 million Mjbacribem in 
IM. CATV haa Incfvaaed (Naw York TInm. M-71) atveft- 
fold By tha end of IfTI. tht Induatrv tatimated. 14 mlUlon 
hoinea wqmM ba wlrad. ttrvlni U mlllkm peraona. The CATV 
industry aipeclad tta rtvenuta to pau the Ulllon dollar mari 
Ln im. And (f tha Industry can mtrl Its (oal of M pfrre nt 
penetration of American homes by INl. CATV offlclaU 
axpect for the firat time to bet^iMne an Important rival to over- 
tha-air television. 

CATV has capilalited eaptclally In the last dfCwW on 



lumnttary : ' tht competitive kMttle twtween cable teltvUion and broadcut itatlocia U 



Mn« fought on two froftU in the United SUtei In 1178: pay TV and dliUnt 
signal Importation. Pay-TV moet directly competeJi with the netwoits by 
potentially ''siphoning" away sports and feature fiUns. Cable systems 
that import distant signals could' potentially "fragment" the local 
audience. Both areas are more competitive than ever before, thanks to 
recent court and PCC decisions. 



•nill'FlftiiaKAU In Frecilom of luformntlon Centor Re|M)rt No. 399. Januftry 1970| 7 pp. 
ei»rtnt«(l with iH*riiilH»loii of School of JoUruAllnm, IJnlvoralty of Mlssonrt at Columbia, 

rolumhla. Ml}. 05!iOI ami tho mithor CopyrlRht 11179. 
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CATV AM» JHf: MOAlH;A.Tr«:M 



Aiiwnr«ii4 lovrarfmr wllhthvir UWvisibtiWLi Th» aytfraitt 
iMtw hM« » IVji^lm UluW. >4-77) lh« IrlcvlMoii wl on aii^ 
a-K^lf (tout s iwf (lay That iidiU ufi tol.aw houf fwr y«Nir . 
VO liwnr 4iifi(Ml »Mmr^ lh,in iht MvrrNKc Arnrr»c«n wochs »> 
tmnpiiruim, AimrU aiiA^^MriHl abuitl 2W htntr* earh >«ar 
rratiiim nrw><w|HT», 200 ic>u<1ii)K iiUiKii>riu*s .rnd Atwiit !0 
hours M4th htMik.x Siiu»? lukviKum w (hmuiuil*'} iht* lives of 
AtiHTlt Mit frtiiulitf., U iiHiira as lltni* .lurpiDw ihal wilh Ih*- 
chMiH^e lu K*vr i-vrn iiHirr ih«niu'l» lh*;> will jxi> jii>»»hrrr 
fiotii MK |«)|^tMVir» i>rr tiuMilh 

llic wlHdK of i Mblr rus rvlu-J oil what 1 rWtrily nhtiv 
JanimMiMWfomns Wjitf-xhy • l^aWr iihiHalrs |H>Hni»r*t 
N im^bJ iiunnuMuin wllh nw^jh r hjnimU Iim- aI) imiH»ril> 
virwptxnti «iul la.ilr» fvrntiutMy. « ^holr Nm( o( 

rUt truttk' M-rvlrM ThMl iniilriMUuin ha^ yt\ ik'\Tlup 
Kvrn urban p«irtr*tl4Mi m^ar *w«> HtwU)ii, lliuajjo and 
Waithiii^tiHi hfvr iw iniwr i^hW a*rvu-<. jihI 
nwtrwwhun itrvxcr li^linltrd m o(Wr major ottiV^ 

I'AlV'i Ak>>« pfiH^lr«Uon irf urhaii nvarheU W enrttl 
cHosliMi <;i«**.-'W-77» U) Iwo ii»a)or facton the hiKh cwrt gif 
running t abic luxl tht lei|al ami cciiHwUtivr pr«aiurte« frotn 
akUUiv iiMiJiii To ai'hitvv 31 ptnwt laluration b> m\. the 
CAl'V cmiifiMiiiM wit! haw to iptnd (hr*# to fuur blUlon 
(Mlam l*r«acnl rabk tnv««UiMn( Hands at aboul oo« btlhon 
dollars The owta have tunic«l MimdUes iwiy frgni ■ 
"Wiii!d fiMure cily ol Boaton luHvnJUown ■ propoaal lo 
UuUll CATV m 1373. bf<<aua^ Mrlrtr^' tht I'ity would have coat 
td to X million itollart. 

Many I'ATV owfwn uviM they ulUmat^ly will provide ■ 
variety ol proftraiiuniim and vkwpoinU That itoftl mm 
crilifal to lha wci^u of CATV Sunuiiantinc pmapvcilve 
Hfrcta ol dervKulatlon. Yat« BraunMein lays estra coa- 
vriiUotuil Dfu«raiiunin« frequently haa UttJe efTM on foUl 
audiriKT Aiie. partk ularly In \i niartet already served by 
3wv(*r«l nctworh and independent ilatlona^ Rut one itudy on 
thr •<!eti ul televliun|[ the Wat^qiate heartnis haj ihown 
IhNt |)roKrajiuiUti« " n^rteUly jllfrtrtnl from Ihr standard 
fare can altraii a a^iUf leant number oi new viewers aiKl 
uu rfujMr the total trieviilon audience ^ 

Mmihailan liable, for eBanipW, U already rac«d with the 
problem vi lr>in<( to reWm viewers The c«np«ny lumnJ a 
pi i4lt ut 19n. one M the flrsl niaior urban cable systenu tu do 
su Hut TATV i-onifMint«i can facv a "ikop-olf" rate W about 
Uprn ent a year Vtrweri decide to ilrop their su^-rlpUons 
To iiirti that ti'OiKHiik* threat. MUnhattan (*kblc ha.1 (urnnt 
to i^tv^i.<Uii4{ on t.wo at its ohannrLi It offers spoanoTit a ^ 
polcntMi amUeiVf of 38O.009. a "maKaiiiw-siied" audlriKe 
The I AlV .tystnu has ttrawn a quarter of a millkNi dollan m 
Mlvertinin^ reveitura without any rull-Unie sakspersons ' 

The* ilrvek)pii*nls lead Janies Mo<>aco to believe CATV 
will wind U4^»ilh sn eittnomlc structure Ulur iiiaMxtnci 

The itrnv-olf proUein is directly parallel with 
iiuHtasiite renewal efforta. PuitirY income wiU be 
ilenved froni a minbtnation ol paid (Mtvtrtisin^and 
suh(H'rip<Uwff#«. plus "Ifidlvkhlal copy" saleA^ 

A demofraphio approacti lo ItWvialon has «on)« 
drawback It poaea pto Mn ii a for tht minority iiroup* th«t no 
Advertiser wants to rMch It may mean more diversity <rf 
proMfsmiiung for different tegmenta of tht mlddW ctkaa 
alre*ly *«rved generally by natw^rk takvUtoh TVr^e Is tht 
putrnUa) to turn tht poor even niore Into itfcond<Usa 
rtdienji ai far M television Is concerned 



Oa^ijtepublk servkc implications of the growth of CATV, 
tht broad^asmra hava good reason for economic fears as 
well Aa the Imlustry nwvei mtu W7f. the ViX is looding 
formally into tht econmiik- iiiifair«Uo<ui of CAl'V Omi)- 
nusakm C^hainiv^ Charlas I'errU t.lktl (WsU Wrrel 
JMTvil. W-TI) on the. CATV industry i*i expkid "the sub- 
sUntiai number of viewer* with h>«iUI1x«<I InlerosU" Irfl 
lyuatUflHl by m br«idl>Bit TV UHtuslrj 'caught in the Irmi 
grip of th» rating- coniptrlihiw " Hntadcii^tm cUliii Ihr 
Avcr.Hlty .VmKht tiy the K(X* will iMCvyr aww Mbout. Mfhl lhc> 
have fouxlit CAIT b«CHav of its |)44ri)tiMl to drain ron 
venllonal proKr«nunhig Thr(Hj,:h |»ay TV 8mhlistai»l s»Kmd 
• iiniMMtatlw. briMwW i»xter> feci I AlV >«ill pruvnlc tlw^in with 
unfair coi«|H-litum ' \j\ ihr hdiirr 

ray-TV and Ihr Netwttffci ' A ^ ^ 

Pay TV IS b«gliuitn« to p*wr a comprtUlvr lhrt?al to the 
pi rs*nl jitriH ture of i>etwor^ UAWikoatniK It c^rric.n a threat 
(o loial affttiatvs because of the (tutriitul to utHkniuiir Ute 
networks .Sir hundred CaI'V i^!it«fns offemi pay TV 
channcb tn 1971. with 1 i mllltod subncribers In « statcfi Its 
revenues sre apfM-oaihUvi the 300 nullioii dollsr mark per 
yesr Aboiit » pen tnt of the lotsl CATV suhacrllker^i sUo buy 
HHW pay TV aei^lct * 

To jonif degree all kinds of CATVs srt "pay cable " All 
CATV systems charge some kind of subacrlpUon fee, usually 
on B monthly blaU. Jor the strvict. But tht mv-TV tht 
networks fear Is of a somewhat differanl kMnit sub^ 
acrlber pays hU stwidird monthly auhacripU(H^nd pays 
another fee to{ s channel of rec«nt feature iRms, special 
pro«rBiniiUng or sports "Home Box Offlct" and 
".SbrfWtiiiie" sre two firms that syndtcstt such a special pay 
channel natlonaUy With the use of saUlUta-lo-CATV cor>- 
nnlliiiu. the pay-TV ftrms csn join s national netj^ork of 
special progfsmmlng, all for sn sdded fat. Som« nrvlcea 
charge for each special pragrain viewed, othera have a 
Aamtard fee for all the programming on a givfn pay channel. 

The networks are conctrped about p«f'TV because the 
number of CATV viewers needed lo outbid the networks for 
righU lo B nu}or moUon pkiure Is ralallvely small. CBS 
IVriUdmt Arthur Taylor sakf In If75 thatih* network fcBrs 
Bifjustlflnl 

the tliiif when pay cBble Will bt sUe to outbid 
a network for b movie Is likely aa ckwe as five year> 

iJowii the road 

With iLi bent bihI nnost popuUr pnigrams lost to 
(lay csWr. frp« television would have fsr less nwney 
lo ipcml on the nwirr expensive but le«is profitable ^ 
lyiH's o< programing which the public has come lo 
dq)*nd upon - news, public sffalrs. children's 
pm^ranui and .no forth * . 

Tsylnr sahJ in lf7l that the Uina U appn>M-hlng when 
famlUaa will be abtt to view ma^or Vllractlons only by going 
lo the expense of s -isnie snd conUnual drain dn their Tamlly 

InciHne." 

<i 

The. form of pay UlcvUlon to wMch w# art 
iiwclflcally oppoa4d U that wMch fr^ 
Itkvlsioft*! 'fcttracUooa art bt divtrttd lo pay 
cabta Uttvision. Whtn gaaoUnt la ilplxintd from 
ont car to anothtr. tht car thai m^vta tht fual 
may worii btauUfully. but tht other (s at a atvtrt 
dludvantaft.' 

In one axampit of tht poaslble tfTtcts of siphoning. CBS 
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(lltM in t#n AiYordln« lo th« iwfworh. aboul I ) iiyiiMn 
pcriom imM inttrr than III nnlUon lo bm 11^ on clt»«4 
circuit totevutoo tn Iht Ur»(t«il fluu* mhI OuM^k, Ov«rii»A», 
humk^ ci nUlilwu mw tt on oVtr^tht^tr TV. but Oity 
rHunxKl wily ■ f r^t Uon \\t that n>wn\i» lo Ul» promolHt * ^ 

OOwra irwi^ lh« Mtwurt^a Have tx«M«r«loci thatr foara 
tUlph Haruch. tht pr«»i()«nt am) i^af aiaoiUv* om<tr ol 
Vlai'uin InlrrnatkH>aI. ttMiftvd hniot^ tha Hdum Ctmv- 
n)unl4'aUi)na l^ubtciimUUtr^ tn IfTl Jthat If up to i nullum 
hum^n wcrt to iubacrlh* to |>ay cab)«. an imTvaac ol TM 
prri^rX uvf r Ih? uunilMrr (4 vltwtra at that tinw, withoiA 
AxpatMkm o< cMUiwnul tvhtvUlon nwHtnCt*. rra(pi«aiv 
tatitv) wouki aimMint to iHtty t«ntha o( onr p^rcml ' An 
axtrviiwly larK* pr<ifK>rtitm M th« Amarti-aii vtv^lnn put>Ur 
woulil hav« to Mbarrlbv CATV to M^inif kantty cut IntP thr 
IriM ol inithum tuixni (ittu tiir r^vtwu^iia on «iv> Klvvn i>Mhi 

IV MiiiiH nunilMcr ol potmtiai viawvni on jinv Kivtn niatri 
ftill iMh t(ttf I'i niiiHiiio {H>tfiili>il to rhallaoKf tW utiwoHu 
Allh<HD(h rra|{nu>ntatlon iiuiy rvot thriNiton thr nMt^iNiiJK 
Nat((HMl A^ui'Utioo t)( Mri>«aca4tvrii I'KMiknt Vlnctul 
WaMlvw^lil tauttuna that Ihvrv u a rval thrmt of »1 phoning, 
an i vMK*tH tiJ b> lh« Kralirr-Ah ttlit ajit. Ami Ihr NAH 
<knt sa>« i Wa.nhingtun Htai, fV ; Xiphi^unif l.n 4 il(,wrvw'i> 
tu the ov«r-thi*'^ir awHt^iu i' 

prii^rffM in i^iniunicattonft hMtoru-ally haa 
alwaya rtadlfd in a bfigar audianct at a Ifiwr 
i^t l*«y cabto muliM In a amallar aiKlltnct at a 
htKhaf coal. ()w briwk-aBtinit &yfl4«fi) ii>ulil t«vr 
■UtW<J (Mt ax a pay ofwratioo ( A ]% lata as ItHI. 
thcrt wart many pfopla who thouKht adwrtvur 
BU|H)ortiv<p^l«v1aion i^ld not br sucvmalul. amt 
th«>y laitl tha only way to ko wouM ba through a pay 
ofwraUun So. I wtMjkl My thai pay cabW rapmmts 
th« antilheiMii ol (vtiKmi* Ui \hr i-ofiiniunica,ti(in.<i 
ari 

('•mpttltlaa and'F.K^tiMlvlty' 

On* way lha n«<wudia hava baan aUa to Hiiht tha Urat ol 
.<riphonln4( la thromh tha lua ol tha "fXcliMiva contract " It 
worha wall in tha batik fur broa^kut ri|tMa to both faaturt 
fibiu and upotiM cwnU Tha CATV flrma hava banun lo 
i-hallanga thaaa "tartuiiivf " c-ontrai'ta In tht ctmrti. and thu 
new litixation may n^rK tN* n^x\ itimtiOn fvc cable- 
br owkaMar affairs 

A T<H^t\\ lUr^up ovpr fxcliwlylty oiTurrptI In 1977 whan 
WarntT Cuhk m ('ohnnbfu. Ohio. (WchM to ttlcra.*! two 
fMuu Ntjiti* llnivi'ptlty fiwthoh t^anw.n C<>luinb<H U an tdval 
MMrVft for siM.h a IrliH-nsI "IVt)f>lr iHrrr {jonl^trk raving niad 
itfi Siilunlayn," naid (Wall Jltrtrt J«4inial. ^H-TI) cabk' 
rhalrnwii (imtNvt Haanrr Kootball la tht lhin<( hcrr They 
Wiint IIh'\u i(hiim*,\ Wr h;ivi< a fatllity lo prrvnt thrat t(aim>ji. 
whii h *iictrt ln'Mii^ trlcviM><l niiywhcrt Wr'rr only UtlKtnK 

ilUiMtlh^' ^MI1K'^ MolHHiy WIUiIa " 

AMI TV itMy 044 haw want^l tht t)hlu Statt* K«nwa. but it 
iM have 2111 rxchvHivr nmti^i't fur ix>llaf{c foMlidU Mth the 
NnlliMMl ( 'i>lici{iati' Athlftir As.wiattoo Tha contract 
mil iwnnit Im til Nimdrant 0/ football naiiwa that conflict 
with n nrtwofk colW^r foothnll browlcaiit. The NCAA ap- 
|N-ovril the ( iMumban I'ablaraain at flr^. bccaiwa tha nttwork 
hnd iHit anmmm^ broadcast tiniaa on tht two Novfii^bcr 
Salurilayn in qutittlon When ARC annoum-ed conntcUn^ 
llnwa. the N(*AA rtvoke^l Warntr Cabla's riKht to ttltcait 
tha Oh4o Stata Kan^a to tha U>cal araa 

llauatr laid fWaU SIrtat Jawial. »>»n) tha nttwork'a 
mova wax n(A luntinnl "Whan an Otilu .^tatt lamt la halnic 
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uUyad. tha paofrfa In OtIwnbiM who aran't In tha lUdliMii ara 
nittnlnf to tha gama on radki. thay artn't walrNnf natworh , 

TV 

In tha Cotuinbua Inata-v*. thr natwof^ axclualva >1ihu 
pravtntrd ftphomnf WhaJ^r that wUl tlwaxa l>a the cmt la * 
wwura Both tha Con«raM and lha FTC art Mdnf at Iht 
mAuanrt ol axchialva conu>>(Cta an fr«iranvv^- Ttta CATV 
challantia In CohanbcamW btcomt part 9I • pm^nt for 
char^alnthaUweo(K«rnki||fachialvity, - ^.^ . 

Tha tconocnlca ol an eaHiaiva conlravt alao (1#m Mo 
play tn CATV browKaatar raUtkm In tha worM ol It^tura 
nbn bfoadcaat rwhu Yat ftUnmakara ftnd (haniatlvta both 
(or ami agatmii CATV, daoatxttnt upon whkh tlanwnt i4 
ii>Odafn (ilm dlalhbMUon U concattiad. At piyamt. fttm > 
»tiMll<Mi »tlll muat rtly on larfta natwoili contri^ to produca 
anv rrat prollu CaUa.TV vonauhMl Dick l\bte aald iTa 
unlikely (iliiuiukan will abrndon tht nHwOf kV unUl CAJ )^^ 
can pay as nuH'h for b^draal rixhla. - 

One million aubacrlbtra on pay ayattina woukt 
rrarvtcot Incociia lo tach ol Int iludloa ol aboul 
m.OPO Tha Hudloa don^ katp all ol the dollara 
but, M'a My thay raralva aa much ai fifty parrent. 
or ItM.OM TTiat an>ount ol money ta not very 
niaaninghiltolham. 

And ll Homa Boa OCTkt had tan mllllcm pay 
iubacribtfa, lha $Moml ol monay that tha itudka 
vaouM racaivt ttlU woaldn't ba loo ineanltt^fu) 
comparad lo the thaatar and natwork purchaaaa. . . 
{Alt praaanl, tha caUa and pay ttWvlalon pro- 
inoUra hava to jirova lhay havt lha road to Utopia, 
andlt'i|o(r«topatof«U«k.i* ^ 

Urge fltm atwitoa do not only produca nbiM (or IhaatHcal 
rtlaaaa. thay produca ntany ol tha natwoft taWviaion Mrtaa. 
In thli araa aa wM thay have « vaatad IntartsI In prvaervlnK 
lha sUtua quo In thalr ratitkmahlp lo ovartha^alr TV Motion 
Plctwa AaaodaUon ol Amtrka PFfaldtnl Jack VaWtill aayi 
p«y'TV ihraatana IhoaaprdHta. VaWnll aaya film companlaa 
prtaanlly #am abtAil IIT1 million from prlma-llma''aaTlta 
aymttcatlon. A production comptny can cuTlar flva jrtara al 
dclklt rinanclM aa a nttwork aupplltr btfqra syodlciiUon 
btfflna Bui « oabit lyilrnvhu the ability to pick up a distant 
tiynal and tranantit it into another markH whf rt no itatlon 
ha.i purchH!fed It. Bcriiuac the proKram In avfillable in tha 
area. Valentl uya it'it Wm likely a broad^u!\ttr will purchaia 
ll" 

The MPAA ta f<Khttn|{ to retain tonu' eletnetYta ol aa- 
cluiivity ami a Ifnittatlo^i on the number ol ilKnali a cable 
.nystrtn can brIiHf into fhc market. VaWnll aaya Importation 
threatcna to redtM^ the revenue potential ol ayndicated 
proHranunintt. Hut the major atudioa are puahing two waya 
at once in their denlre to raly-on network rayanuea for feature 
flinu (or the tinte beinn, and thalr deiire to atave off dlalant 
KHHmU in the local areaa. 

In the lonM tenn. nimtnakera cUUn pay-TV and theatrical 
hima aerve two di/farent c^rkata Ind^alry ri|iirra Imttcalt 
.10 parrent ol the population between \i am) 11 yrara ol Me 
act ounta for iO pHrcent of lha theatarifoinc public. t^y-TV 
aervea an oMar audltnca that haa kwt tht movit-f olhft habit, 
Colun)bi« ncturaa vic« Praaident Allen AdWr tald, '*Thea« 
itudiM buttreaa our btUH Uuit p«y cabla will auament. 
rather lhai\ c«ni|»ta with, our theatre aalea *'" fiim lonit- 
term proaptcla ol pay-TV aa a pottntlal market, film ht- 
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lirmiU wUl havt ■ h«nl tlim av«r th* mnH Mvwd VMn 
l»y>Hi lo drcfiW whK* tkW In \ht I'ATV'brxm^kMak diapuU to 

T> Kit fof iiwi^ y««r% iiuOr «n fifuct to prt^ni lh« 
nrt\*ort< (MHJ itAUunn frtwi »if6onum, rule* 
ov<r lh« kUHU 0* pronrMitfiMnM «lliiw#d im CATV Thr 
rtgutaUMM pfinMUtti (t«tur« libiu on ptty TV only if Wm 
> th«n two y««ra or iiwnt than Id KmI tt^)MU ilncv their 
Uimlriral r»l^aw S^mcU t v#nU w*r» ■vwUbW fpr pny TV If 
Oity h«d no4 b^ti br«w)rMt ovtf (ht air wtthtn (ht pcvvKm* 
two j^»«r». And »rnv»-type proMrMtu could rM h* Uphunvd 
lor 1 ATV at «lf Cablv lyitvmi W| b*«i al^ tv c(iriunv«it 
>h» nJta by liK«poraUn« tht pay TV ( har«f inlu tht hMlc 
nwnWv »ubairif)4iM> rat*, mthfi- than on « |Mr program 
ba«l» Qua N^w Vock cabk ^«laii» uatd (hat NMjphote to o<f*r 
•KanKtra horfay and Kn»dkerboi-l(tn bMkHUn laimi to 
iMbawtWra," 

Na^lpnai Aiif«iaU«i ol RrMdcaalart ' Uvokvd tht 
ra«uUttfc« tha rvM m^im^t^ p^y-TV to dtv.kat 

li»ovathrapror»n»inlM ayrtmavUwiwb^^ 
pn^pamn^. NaU aald tha TCC rl2ad dHnafin« lU own 
affoil lo briKi aM ntw aragnvn rhfltcaa. >* 

III Itn tha 0.1 (>»irt WA#wikl(» WaaNpgNii. D C . 
lha QUO wUh lU ndM«lli MaM BMO^ka r rtX^ 
tyMtX riM that tha rinl AnmMhYiant dsaa im4 pafmlt tha 
■«na lypa fadaf •! rtc«Man p^ cftbW UmI It 4o»a 0* 
^"•^S?^* ^^•^^^''^ Wfcv«ala« hi itrikinc 
«»wn m pay^blr pra«ram(nte( ratlrtotMfM. Hn cowl 
f f>wd tha comniaaAon M Ml ahaw tha lUntUtM 
ne<;«aary lo fuithar an 'iMpaclMl (ovan«kant MaNal 

Tha cammlaaiw WM y|i«Ma ia coiivliKa ttia ca^ whtihar 
tha al>a<ad »*pho^ phwi ui iawa waaatal or Uny nad 

(T|ha t^wnmiaaiaii hM nawhara ■aJw'oM* avtrt a 
thaary ol tha (tynamk wMth cwild r«auN In loM «4 
broadcMl talavlakn aarvka lo raflofw not aarwd 
by cabfo Nor b mteh a t^naintc rawdUy apparant 
For f iMiH^a, cablacaalaca ar« anUk«|y to wMMtold 
(fatura film and aporU matafial from marliHa lhay 
do nui arrva tlm-a bro«kMt fd Ihu maUrUd in awh 
markHji comM ne4 raduca lha po4anUal cabia 
atidianra and bacauaa aihiNllcn rl«hti to (hU 
malarial wouM undaubladly hava tubatantlml valua 
Jn thaaa drrumaUncra. thr poaluiattd ol 
ragionttJ amlca U too ^jtcuUtlva to lu^ipon 
JurlMtttHUW ** 

tha Ap|>raU court alao had dlffk ulty undar>iUiKbr« FIX"*' 
|]ro4n-Uon ol faatura (ihm \n partkuUr 

with rfMtd to fa«liir» fltmi wa quaalkn how 
lha OMnmlaalon. whkh hM aUlad ttal It hw no 
ctitofta by wMch la dMInfiM amoM tarmata. 
cauW hava di4annlnad that faatwa nkna ara a 
aufftcianUy wOqw Htmak t» wmtwK pratacOan 
i-1«a ..racafd damanMratoa thai h r a ^^caata ra arv 
Qwxaaain«ly nMUMtli^ flMda^or tvlavlalon 
^-ttwvlaa hr whkh " i l^hiiH nf la not a prabtam 
- iinc« tha bl o a ifca ali n oani tha CQp y il fhto for 
f^turafllim." 



An attacnpl to tmiUM lha caManl ol CA1\ aaWaoaiU wm. 
!:^.9!!fl'.!!?^!^^ ***** l»i.*po4aiiU.I fSrinif>ln««nanl ( 

b^^ Unplkatton •'■AMhcwih lha court Mid lha KCCcouW not'' 
MguUH iw4anl thp hx ^ apply ab}aAlVfa ^ 
ra«uUbon (or wWcfi n louW lafHiinalrly ntfuUta tl^ 
broadnuNl madia 

Tha Ha*ia Baa onira davlaioh tumiiw juidr tlW aJphonlntf 
pro^aiilon ralaad thr lrr ol lha br<»al*.lrr,^X>r5 
Uilaraata frit lha ruUn« dkt nol for aiMMi«(h Iti that the . 
nalworbn xtfll had racourwr to Imin trnn coiKracU with 
nbniiwkrrt Uuit wouki paniUt thrni to Mi^J lor yram thr 
cablac«»l ul llbtM now ptrnutl*^ lAirr lha c^jutl rulinK Tha 
. ■ *^ " <^«'rl «k( inlun 

wouW h«v« any alfwt in IriNBitw u^j liliii broaiWM,>t rluhU 
bffora tha commiMten would Ukn any' action 6n Ihr I.mw- 
trrm cwlracU and aaclualva r1«hbi CATV chief at the hXV. 
Jwm Ubbaon. lald tha conuiUulon #ould wmII lo act tK>w 
lhaiu«rkal|)UK^dtatrlbuUdflUiia" 

Kvan bafora tha Kama Raa Oflica dccMon. tha Ofllw ol 
Talacwununlcatlooa IV4ky had drawn iu own comluilom 
»boot tha pri))artad econoinlcUnpact p/ CA1V !»«r«i»hf*wJiui 
itarajwrt, 



I CAWiloaanotoAL 

public In (kivini ovarthrnilr broadiaillnK out ol 



r an UiwMdlat* Ihraat to lha 



1. CATV doaa poaa an acgnemlc thraat lo lha 
broadi'aslara. but only bacauaa.lt tl«^tana 
monofMlMIc poaitlon. Mora compatlUon IrlU raauH 
In Imr prollU for lha UlavUion IndiMlry and lha 
vilw ol lha Wkvla^ Ikanaa wlU /aU tifactii 
art not broad aoouth lo cauaa whataaala raductlooa 
in lha nMntbtr ol booadcast alaUona. 
3^xWUn| taWvtiloo providaa aWTlclcnt liv 
fomwUon lo anabia covaminani olftdab to w 
dartala a markat by-iiuirliH analyaU ol cabia Hut 
It I hard lo huka dcUilad pradlctiont ol which 
y itationa ii)lj|^ht fal|^ 

Dktaal S%aaW Md tW ImI 8Uttaa 

Fay-TV hai lha potanlUl to raatrudu^ broadcastinjf But 
M reprtaanU only an b>dlr«ct thraal to nnial lUUon owntra 
Ttwy #ra inora apt to do all they can ^o itop CATV tyatenu 
from InHwrtina dliUiK il«iuilii Into lha iiiarlial TTw local 
■tatloo ownar cUliiu ht will be forcad off the atr (f h« hwi to 
tXHiipela with lha alicruil froin a much UrKcr dly In that 
•Mwa. tha broadcaster ballavcK distant viunal iiifliortalion 
xrfw to nfduca lha dlverilly ol Iwat chaiuicb 

The jiuprtina Court hai uphrW lha rlRht of the KCX:.to 
provkia »ofk>t inca^ura ol protection for local tctrv1«ian. 
sUtlottf CutumlRalon authority over Ihc dM^nl MHnal 
<)iwjitlo(i can ha tracci to thr SupmiH* Court dacinimt In U.S. ' 
V. SauthwraUn (^Ma in l«l A Imill HUitlon owit«rln .San 
IMado had wmplaliwd bccauac a CATV iiyttein IranMulled 
alKn^u d IxM Angara broMharttini aUtlonn. KFMH TV 
eontandad tt waa affactad adverMty, in iwifUil with tha 
pubJK- interval. Tha court iwmnuiriiad lha KCC'i coniwitloo 
that 

iiUMTUUM al dUtMl Blf nab into iha Mfvict vrMA . 
ol local statkma may alao "daalroy or aarioualy 
dagrtda (ha aarvica oUarad by a ulavialon 
broadcaitar" . . aod INm uttlmaUly daprlva tha 
public af 'tha variowi banaflU ol a lyatam ol local 
broadcaalHn aUtkma. In partkuUr, tha Cwn- 
miaaion faarad that CATV mJcht. by dlvMlr^ tha 
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nviilliibl* •i»itl*nr«i mhI rtvtnura. vtifnincAnlly 
i)ui|ii\lly Ifw oNirNilvnalU'«Uy mKHM ftiMrHial 
iKIflciilIlM t4 VUy mmi Mlucalimil ItWvtAton 

Th# coiMt ruM th« F( (' bad the puw«r to r9«uiat« cahk 

Hu( ilu«a IS* Ihrvttl 10 lh« ImnI brxMidcaMfT r>MUy coo- 

(Mhvc o4 rcU-roiiuiiuiikntiiHM WlWy cari toiiM ioubi wi 
Unit 

Alt tnHMrtiiiil pu4iil lu r««|iw !• that lh« niMflviiCt 
{|lv«rxKt(i «rHUinr()i Ttmliy wurk» ««Nlna( Ihtwr who 
woulil blofk i>iib)« (trv «lnfMiMn4 Autlierw-r divvi^on 
1*41) ti* IfiifMNianl «>iMj(h lu thr««l*n iruuty 
hivAikiiilvr^ only K rwATly «vrryofM tn ■ iiW»H»H 
sittHH-nbva Ut c«bU Mi4 ahlfU ht« vtfwtim ntw 
ratilr HTivurji Yvl. if Ihlx (ihriioiiimod MTur^. it 
bcirtjwr mWr wivurfi mv K*n«riny rvKorilfd M 
Miiwiiio It) tiuiAl luHLu-hoh^ In tthirhcuiitf Ihcrt 
11 MtiK' rt|iinh 10 pndei'l wvirr-lhr «lr 

llttf ¥{'(' (-huM>. huwrvVr. lu pruvitW mnimi iii^Asurv <d 
protvi-hmt for br(Miik-ii»l<*r«. rti)ij«liuni l^c NaUotial C*bk) 
Ttkvt<uitik AxvMiNhw in 1977 tslivtl Um FIX* to rmiov* The 
NCTA nppixMih#d <\m4(rrw in lU Houm CuiiuiiuniOBtHrM 
S«itK'i]iiiinUlf« rv*«w U Ihr (?Q<iuiiunlcaUoni Act (4 IIM and 
pmMM«d puitlnfi broMK'Mten on Uw (WfvnMVt icainM 
CATV iWrvNuUlkMi UtvWr Iht pUn, II ■ bro«ik>Ml«r wai 
hurl hy iU»Un( »44naU. h« cuuM |o to Um ri'C hi Mtk 
\1lvlitwil rtWfl a.ytar aftM* CATV r«giiiattgn cMMd. Thr 
burOrn wouM hjiV» fhlfttd to tha bnNKkutvr to ilamonalraW 
hant) aiHi lo ptuvMk' nnancial data to provt Ma cbUm^^ 
WIlNii a yrar. ihr KCX^ chfia# on lU own lo follow a rimilar 
path 

For m«py yram ^iwt lha ifawilfcwialtTa daciBlon. thr TCC 
had iiMlrkHtd a CATV lyntoma rifM lo di^Urato loi'al 
|vo«r«iiu«UnK by intpoftintl dtMant U^nAtt Tha rtfuUUom 
controlkii Ihe km o4 proUction around «4k:h bro^di'aal 
ntaliixt TATVi t^id mtport liUtaiil imnaU li^utnily by 
lilankuiK (Hil profranuiUiHt lh*l waa Iht lanw lha kwal 
In UUi fa:«h(on, loral aui)lt«KCi wera k)n>d to \ock 
at Um Ml ronuitrniala in nrtwori protfraiiuiUnK (tuplk«tod on 
hoth ll)« duUtil and lo<*tl stallon 

Thr ii>tTiiniAMim <1rrulcil (n IVH lit ihaii^r tU lonea o( 
[>ri»tviT^im liMlrMil o( (Mianm ihviii on « sUUon'i mkimI 
nlrrn^lh. thry wmihl br biMvtl un staiKtanl and U-imle 
|»rolriliv«: ItnuU A »{ri)Ui> ot TliS aflllUlot .iimI othrr iq- 
IM v^U'tl brivtik maIIiik |>nrll^.<i Iwik lha FCC lu c«>urt over thr 
tniillrr, uthl Ihr U S Tour I i)f Apv^aln tn WA<ihtn4(lun. 1) C , 
uiihriil thi* VVK tn ii> ili'i iMtMi in CM Nrlwork Alfillalr* v 
Ml* 

(Hii> rtlti 111 Itoii «t I Ahlo (rtrvinioit tk tl^t •fbtllly lo 
itii|Hi(t MKiuilx fpMM (h\l.'inl ^U«liiNiB lhal ranmri bv 
pii kvil Wiv Atr" on iitftvi'nIUMUil irlrvixlon 

M*L<< liiiiHtrUliim >>4 dMl.ml Dflwurk prij^rttiiunii^. 
Iiuwovi-r. liktx huiiri' a Imal natwi^k jiffihalr by 
frmltiuMtwinK Ih*" nM>rk*l for. lU t)<*lMork trf- 
h'MhK^ " 

llw i*uurl thr hvlC Umn proviilr^l .totter nunduplu-allun 
ruh'Hlx i iiiLtr 

Yif^i. tmportaliiMt nf dlntanl duplloaltvt nttwork 
iiHiuiU .tern aw tinfair i^onipalillon with lha 



nMRrroiiTNaiM 

CATXANDTHKHIOAOCAfTiail 



k)c«l iw<w«r% iffUtotaa- Stcond. iMa prftcUc* 
thrMUMd tha fliiMHal vtaMMly af lacal ainUatvi 
' and tolhal tttaM (>ai t fy»4 tha ptiMtc latofail * 

Htfl lha oMrt NP^«M »t rcCa IMfiiUlknan tha dliUfit^ 
«f nal prvlactlBfi, daa|rtto tlia caManUo w «< lha ntiwoHi al- 
nHal#t th«l II waukl hmi tham acnamtwity ' >'niU may wall 
bt lha dptiilnanl tlKd." • cannirrtni oitnian by jM(k« 
l^rvftilhal Mk) "TTw ntw mlta may. MM. work a Mb- 
lUnUal aMn In fcofiatnk padilgn. but tt li no< ont that lha 
iXHUta can raaaaaaa on tht growMl ol lack of rtatootd 
(tKiiioninaklAg."* 

Tht cxMtft rt)«rtad lha irgumani lhal lha tww wfwa 
(^afUcally rtdMrt local atattona' nandypUcaUon proUctton 
FUnl niJltaft fontt wvrt dtalmd to pnAt<\ "tnt ht«r1 of 
lh« lUlioo'i itiartrt* «nd dkbi'laHtr^lha batk rCCpoUcy of 
rr^ulallim dUUnl tl^nal ImoatUUoo by cabto ■y*'**^ 
|irrvrn4 unfair iMniptUlton with loc«riMi%»ork tflUlatta " In 
Iff7l lha ViX tMA lha coutl'a rahi^ a tCtp furthtr «nd 
tkriiHittd frof n nonttuptlcailon rtqulrtmanU lha rult that a 
cabk ayaittii Arlata nttwoHi prograniiiilng on any itatlon 
^hlch h»% a tlinlflcam nvmtbtr pf vkwtn amonc non<iiblt 



icrun 

•uWrlhtrt tn Int arta 



The FTC Apf r aacb t d Dtrfgwlattoa 

Two Fl'C dtt-Mofu In lha UU of IITI havt dont tvtn mora 
to ihaka up lha diitanl aknal controvtny Tht rullnga 
conctm a»<alla(l "tuptraUlMna.*' Thf tra a( auptrtUUoni 
btxan whan CATVa btgaA ttlM^Mtin« Wra^TV, A«Unta. all 
uvtf thtnaUonvUSMcomandSoMhtmSattlUtt InOciobtr 
IVTI. tht FCC opcffMd tht way to M tvan gtHttr ptotUition 
of suptratatlona. Tht cocnmiaiton ti wk rtt d an "optn Mitry" 
polky fee maW carritf* that (tad lacal ataltom U CATV*. 
Oihtf major UttWfMfKlinl lUUora coiiW )ein WTOO Mi Iht 
puth for CATV marktU ontaklt tht tUtlcnt* nonnal 
bnwdcaat arM waN<TV. CMcMo. Hm tur«a#td Intornt 
(Mhrf poaatblt ImWptndtnb Inchidt KTVUTV. OaklanMh 
Frtnrtaco; KTTV TV. l^'AnftWa: and WPIX TV, Ntw 
Vofk* 

Sliwt suptrttaUutM rtctivt no dlrtci comptnaallon from 
tht CATVa that diatrtbult thrlr ilgnaU. thty will Iwvt to 
rhalttn^t Iht ntlworka for tht national advtrilalni dolUr. 
WKX) itlalrtbuttd « ntw ratt card to rtOtd lt« pro)tcttd 
January 1979 pe)>ttrallon of S S ntlllkm OtUt aubicrtbtn. 
Tht Atlanta itallon clalnii II can dtUvtr a cott par thouund 
Iwo^lhlrvta thai uf tht ntlworka and dtUvtr audltneta with 
iwli^f tht ptr capita (ncomt WIXYI axpttta total mtwork 
Mudlm t ahartt lo clnH> M ptrctnl durlt^ tht ncil flvt to 10 
yttkn with ihe pnillftrallon of auptrtlalloni Tht iwtworki 
nMy loon lit a» tMKtr to challrnitt itlitani ilgnal Iniportatlon 
aa Ihr af flllalrii art iraw. 

Tht FCC iiNtllnuttl lt« niovt toward dtrtcuUtlon In tht (all 
of 1971 with anothrr rullna thai finally ahmtd tht burdtn of 
pruof M Mnxwnyc haiin to tht tornl atntkina. fYtor to Oc- 
tobtr. a CATV *t«kln« watvtr of Iht ruW UnUttng dlaUnt 
iilKiiAli WHi rrqulrtd Ip makt two ihowingt: 

1 1 > thai tht Importation would not advtratly af ft(i 
tht «b«liiy of tht i|t«Uon« In thttr trta to ttrvt tht 
public ai a rtautt of lota In atthtf awtttnct or 
rtvtnuta; il) th«lthtrtwtftunlQttt drctMniUnctt 
that JiMtifttdthtwalvtr.'* 
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t ATV ANI> TItK HHOAIH. AATVllUi 



nN)uirv«t Th* l ATV v*<vnt iniwl »hti» unly (h«( ihv ttMut 

unpmijilion If ihr Ki^' ngrrc* ih«t ih« i AfV ivaWm h4» « 
lli^t (MilM-uinrly in itw l«)<t m| UMW|i«ml»irt 

iHkUiH M«iMi, il wilt ^tym l»v vlnlKHi Au ofipurtiuuty io i)4f«r a 
rrlHilUI « r«UiiUil Vk««4(M(4M nii^aniw viht vimkl (Hit 

Almi^ with Ihr drrtMiHt im Um vn oi casr \\w [uXrM ^ O 
nilliMt oHiltl lr4tl to 4 iH.tlKrrMtiQtt o4 iuprr>(aln.»ui The NAM 
Mill Ihr (oiitiruMivm ^ttJi «itM4Ki»4( »n by 
v»4i\fi ' Vrir N(TA \4ltl It rvu4rvtrii irw 4i liuii .«it tntn iiit 
iW«>urr tiiilil (hr KiX" i^wqi^ra i(» r^Wexbi w4tk4M 
tiH^iUry NITA IWuk itt MuIm rl V ruimH Mpiv»i>i) \Ht^w Ihr 
l utiuiUMtMi wtmki \k'\.'Nii 4 iN.tiiY v»>K.rvb> . nWr u 
rrituJiilril in irnns uf »i* iu>im. I .hi \\\r pudlu inlrirM 1 4iltri 
UMiMl.<iiiM|mitii«)irw iHlwrtli' MiirifMl o«|>r.x«it<4>U>i<. 

Ai I.I \iw •Vtf(t|\Ml IhiVrtI llw >u|>iT5UtiMi»Ji. r'KY l AI V 
hill ran lh4rl Itulip VrrMvr viuj it > 1,^, r,iilv i.i ic|| 

Jlilimi«h llli« lUir 11 i.HttllM^ inl.i lUr niyblrilW .rtu-wtl bx 

Mitrllitr fitl l AfV iMPlwuih Vilnius Kur Ihv imHttnil 
».««r llHr ( mil 41 olriiiritl IS IhMl Ihrrv t% ih-i cmimh i'J,U 
iHil thrnf. rvicn tl Ih^ lUtimt wri» r4»nitJ w^ r^rry r)u«i>r to 
ik. «rk4l t brf u «Mi ilMi(r(| til Ihr vipt-i sUU»)*i,> ITwm- sUIiwi* 
IKotNiUy woo t riMl u|> >*»th Ur|{W •.hIh-.k r.> trwin tht^if ,4 
uuk'(iriHKriil «trtliixu in Nrw Vm h ' 

t'Al^r^U^^^v* 

llirCAl'Vrwitnivfniy rtHilliiii«ft Thr fnlrral |(o\rriunrn| 
irviiu 10 br thiftiMit lU (»<wl(iu(i (uwarU JriTKuUtMin Hi^h 
Un- Mf» r^fiu rulenwlkinffii ajm| prtifXMrtl rvviiioiu 
•vi thr tVxiunuiiiraUiNui Art o4 IKM poUn in Itwit tUmiion 
Jk 4mly ^ku (ytVMni fwUfted lh» rvMuUtlMi (i< 4II (M^rU o* 
biiMnK»*Un4 TUrt >iii)|)ly «rffr« no4 chaiutrU for 4II |h» 
voHM th44 tWii^aniM 4((r<iUort Th» thf \Mt prc^MU to 
ilprrgwtaU lh« bro«i|iMl Imhirtry Ukca ihf vkw tUI If 
CMiHirtitlvl fon-M in Uw ituirfcr|pl4rr arr allotrrO to t«lif 
txMiuiMml. rrguUUun will iw toi^«r b* »r^««Mrr to 4tk)r4tt 
rMourx^ »»»W0<h*»flf4tpMblk ;iUI«»riiU.K»('ATV MV 
i lull nun i'h4r!f« rmii tol4l Ihr NlTA 



lh« 4t U»» 

Irnt vif Mr 



t hAvr nollcrti (n niy tint f«w i] 
(tmuiUMiiMi #wt you at\tt\ havr 
u< ri'i{uUttu<i 4 ltd i^Hiiprlitlon 

Hut you n^\\y wwf r«!n»lin|(''with bruMt- 
c-44<»r« rii>rp4 |>«rtMui in i^al pIvMhnKs m l*w 
rrKoiatory (ur^t In thr injirkfH(iliM'« yuu have 
UtKrIy uttly Hrlpetl brufliK-Mtrn ro«iiprt« inurr 
fffn tlvfly with «Ai*h i)4)wr Yoo havr bfouKW UIIK 
sUtiMit into Ift-hitkal parity Mith VltK wUtiMu 
YiH) havr liii(H>rt«0 iluUiit MKrviLi In OMii(irif with 
ItH-al oor.^ Birt th^'sr 4rr iicrvu^a tlut ran be \wr 
furntnl by iiiHirovnl trlrvuuoii m>U. or b> tr^iv.^ 
latiMTi linlit*il to MirUitt ilmhrf You hMvr wily )u\l 
bTKun to 4i-tiMllv rw»>f)rt* with broatkMili-i\ b\ 
i4Urin4 ytntr uwn pi'0Kr4iti "mti vu rx 

Fffrta toKI thr i-abift-antrri. Von Nivr r«MiHl >(itirwlf 4 
iiinlliin) rlxjkr. but iiflt*t^>t>u havr txily ^m^xKlMl an 
r<ho " Ttir i haimuin aniHiuni rtI an Ki"t' )nvi*4tiKali(U) intu 
l*ATV'i rt-oditihu linpai l TV inquiry in iMAiHK at r^-oownlr 
itata. but VW will nuinLam 1L1 prrvnt K««il> tn 
lYNdlattoo. (0 iiwtntatii our ^yitnn ot xwrr Ihr Mt 



i4«4 4rfv»rf. 4n«r to fiutrr » 4bJr .>:<uwth in vhO" to piii>iiW 
»Hvrr«ity »>f i»ni|fr4injiUM|( 4«nI Unvi.tltaiul ron.niiHm alion* 
•rrvii^ " lt>r (HMiuiuMUonvr^ rutiliiior to brlirv* Uxh 
flMimaAamoifipaiitjIr ^ 

In atkhliott to thr MX' >ii*r>»tiK4tum,iUrj^iKrrJM u run- 
Mdrrin<| iIa own rhaiM tn pt^iirnt limaitt^Mi rrijulntlon 
lUp ♦Jo<»rl V^ii l>rrrlln. IX'alif thr irwiitr will 

i-War oUliirIra frmii ih« |Ntlh o< «i*w trrhiwlojjjrs ami 
proiiHitr (hvrmity tJ iiKiutumu «lum» |||« pi„jK,<,rtl 
rvvlalwu w.HJhl rniHivr rablr tr\m\ fMkral rrKUlMtt.Kt Thr 
.Saiutr ik aUo wufMn« o«i rrviMmw to titr t 'miununit aliotu 
Ai t Thr onmnmiiratloiii Hut* o*i\/inH,x- chajrnwii KriM-M 
IMlin4{a. lirllrvr« thr n»4ikct|il,ur »houM •unialr 
, whrrrvri ix^MiUr " Mut H..Uni«> n.mM a, t to itHili ,,] Miiur 
HjrfVMMim I Irar that »» w? Oo »ot ml ^nmI) M|t(Hminx 
iHiw. It tho^y a iikaltei \4 Iiiih- bclifi lj»r iHvintm > ui WuiM 
Srrirao* ,Su|>cr Ituwl will Ik lKnl^llt op ^ 

Hut \\w Hiivii>r<t of /tMlriJiMUuKiil.itum uf i AlV^iwy n<4 
l«r r.iiiq>lrl, ly w»'K ,M„vd b> Uw 1 ATV .^^H-ialw HrM,h > ttir 
h'^jal haM.>il,", of ttralinK >*in» l« nl >;a\*i«nii'ntN fm li.viiMnK 
IH^inulv. I M V n nIsq tlnV^i m.l l,y ^towyU ol Mvw 
lnhii..|.>,:;»', IVinwuiln Iti-p John Mui|tli> i4 Nrw Yuih 
w)^ iNrw VurK ninrN l^l /Hi u»r ultniialt. Imth 
I A^y an,l irU'MMwi 1% ir«t Uh it mll tH- a Mn,;li- uu,- 
.Annum iiil.i thr Ikxnr h wtir iDNtallnl ainl nminuiirn^ by 
ATlrT iitHtk- iqi .»f ,n>||,^^M^lH•|^. aihl uffmiiK riwumh 
t-hanrwl r4|»a, »ty tp rarry mtlinai x t, lr|rfKH,t? nwA^gtHri an 
abuiMlAnc-v of trtrvui.Ni |>«.>«:r«inu ami jrfl wrta of ,taU 
(>>||lun(alliatlt•ll^ " jUwm' .^tuiany u atrt^Ady wril 

plm«l lo nuhc thr iirrt>!toar> khum-i linni f^rofwuU tn Ihr 
rcwrUr ol thr t'oiiummu atiwix A, t wuiikl liK'lMikMpTniilwlofi 
for ATAT locntri TV niarki'U 

" (MU'r tet'hiMil.njiral (irvrlo|>iiwiits thai ruuM utMrt the 
nhahy atntiu qmi inrhHir VHK <lrofv ini in aaluraird nurlirU 
ami a nrw liinrr <Wvrlo|H><l by IVnaj hutrunivnU thai ran 
ibvltW thr rlr('tro(na|{rHrtli triiiii to im^aM Ihr nuinbrr 
of both VHK ami UHF atattonji rauablfl q4 brln« rerrlvwh 
Ihioimh thr all UHK parity ixiuhl tJoubk- rom- 
prmitm " 

t^wlualoa ^ 

Thr »wiiyniily unllinitrd |H4rntial rotiuiiunloationa 
liH-hiwIoKy aiul thr brvakifown of Ihf rvnula^wy harrl*ra 
Imply MHitr \ort of riilqrr pro«rain tllveriity. rllhrr oiifATV 
or ov#r thr air Co(iuniinU'4ll(4M coniulUni llrfbAl S 
Dorttft h has Mill that 

brforr thr ^kJ Uf thr I'rntury. all u| TV will b* on 
MKiir «Hl of wirr I Urhrvr that OfW illy tha 
iMworka will itrcbk m^ to br itrtwocks and will 
aii»rfnlrat« on |M>>t{rani proilwiion Th^-y'jl Hft 
olhrrv to pull tot(tf ther ml hoi- itrtworka 

Ttw futiiiT 44 wf wrji 1% nil Unx^cr thr fulurr Wr 
ai r tHHiiiK nrlw(>rh% now. pU'hiMK uji f r4Kmriitnl 
aiMlifiK-M Thr iiui.ni iiK^lia iii brtwiUnu no 
thi iiirt\.\ nuHli4 Or. u:^ soiHi'lNKly >4Ul. the lulur^' ol 
^ IV 11 rjulln * 

Vwr%' in lilllr twint to iiuiktoK l^'^'^il |»rc<llrH«n> tdnHtt 
whvllwr jNiy TV will rvrnlimll\ out i <Hnpctr the i)rlHork> lor 
fihiLS nimI M)«»rLH. or whrthrr iliManl mktuiU will my fraKuKnil 
Uw Im nl iimrketa (hjil Iik-hI WtkiiJit Mnlimm ran in- l»HiKrr 
rxtil T1h> view* qf thr t'ATV o|trr«lnr!i aiHl broaik-asitcni arr 
\)y lh*'lr nature iHaard In favor of tht-lr owii iiinlla llul rv*"*!!! 
IrriKU In IcKixtation, rrKUlatliKt aiHl broaik^aM t«hiMi!o«) 
iiHMt llkfly will rhan^r Utr facv of Aitirrh^an tvln aMliiM It'* 
tw» rarly to tril how ioo<) Ajik-i lea hiII br a wir«l nation or 
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CATV ANPTMK mOAOCiUmMI 



^>**Ht II4*M V«« WM* «l III A«(*t l»l)| I1U 

■ I IM« H Hfl 
>• tfeM W ^t* 

It Mi^ Cwffi #*v tMH •» ^4 ^ «MIH <H%» Mt«ftHta« >« 

lV^*«» iVIt p Kt 

1* V • « lp*l»w»»>^i» I MM «■ «* |H4 

1) Ht lA wiH «<l <^ •«» »»t»twf I* all #HlWil »*«»Mt 'V«t» 

IWI p 41 

I VC(. ) Vbdl l*tl lltfli •! IMt 

IT t«Mt fS««f«m i(Mk>«H*<.« » III! 

• ««*>M Mtl'lHi 'I |»«| IllVf 

" l.1»»*|ltl>i^Wt«kt^«v«K ft«**«<»l»V^ Wl>i»wM« Iff*. ■ » 

» O'li*^! Vfvctt iM«t anri *»««••. ^**4t•*r*^^%. tH^tt»^i » i* 

II ••»« 

I) 

II i,f.««fM»t«i<t. ptm«'%»*< C^«fH«D rwtii l»>#>»m»« fit Hh^* <tv« 
Hit. An^^va* t *tt^^ym ««(•»« N( I A •<«««4«»«M» f M4» l>^ # |l M 

1) /w4l tAt IMH rCC >« V^'M •'H* •k*r^ 4lt«t «rt »f«M*f^H» «* t«*H 
»»»*.Kt\l «i«M(ttH*» )|^^* IVN V II 

I) CaWvnitU itovlHik>t»k»i »<<i.^l.wf>t( »iM^«tl»«« I Atty Itf^ 
f H 

**x*m^ II T h 
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Eli A. Rubiniitln • Television and the Young Viewei*' 

Thif jHtrvoMivf locia/ influinct of Ul€vi$ton on 
childnm it bting incrtoMingty documenUd, but has 
y^t to bt tron9iated into o continuing an(heffective 
9ocial policy 



Fot lomr rhiMrt n. undir torn* e«n4i' 
tttm%. Momr u\9\\%ihn U Harmful fix 
olht* chiUrttt imatt iKf wm co«^ti«Mk 
or for th# urn* childttn M«Hl«r 9<K#f 
cwnJitjim*. it Mjr b« Unt fWUl r*# ml 
children. un(l»t mt^l rondtlkm*, niMf 

harmful iw |»Arthrularly b«i>«ncMT. 
(Schramm, Lyia. afd Farkar IMl. p )) 

lluit M»«««m«n|. oimH in IMl by 
lhrt« Itadinf SUnfwd r««««rch«n. 
»H tha fanaral ^iHKMon oat 0/ 
CK« drat mi^r atudiM of uUvttkm 
and chlMrarv Aljuoat |wu dacada* and 
about twu tK(Auand atudlaa Utw. 
ihair concKialM) ramaina a raaaonab^ 
I accural* avali^tlon of tha compiai 
and difTaranU#l impact of ulavUkw 
on iU mUltonA of yvMi^ vianam Tha 
Dubliahad ranarch ainca )961 haa 
Kuthf r condrmad tha harmM ateto 
lo »om» chi}(j[ran of aoma lalavdiMn 
undar aoma (unditkma. At tha Una 
tlm». atron«^r avidanca fov iha cot- 
oJlary haa ^an found: for aoma chlJ 
dran. un4»^ aoma condttkma, aoma 
talaviiion t^banaflclaJ. 

It b In thf difTarautiation k^twaan 
aomr child^an and moaf childran and 



•uiaiif Oirtitpt mt th€ MaiHHM/ /wliliiir W 

uMiiut wwrt a* Virt CWwia^ w |A« 

if*4 r«.ri4<o^ a^ (K« /W« va^kmM ^ 'aMrtA 
rr^* nAi^A Aa<^ (^1 p^^^j^ M« 

la^ «« /Yo/tMo^ f^yrAialr) an^ Aivc4W. 

8) al 1^ U>ui^r%its V Stu Var* al 

(ffiA f ft ^r^^^ ( W rvMf 0/ Mai4i^ 

lr/ftt#liM rt*fm*tk l« Mia/ ^ir> A44r«M 



In tha dittinctkNi batwaan toma 
ulavUkm aiHi moal talavUiori t}^{ 
tha Klantiflr flndinaa ara Mill not 
claar A* ao many oihar InaiarKaa of 
aapqaura lo partuaalva maaaa(aa. it ta 
tha cumutattva tmpad ovar titanM 
partoda of t)aM that ahould ba tha 
cructal taat of tonaaquancaa. It Mama 
raaaona^tt toaaauma that wKan mil- 
lioAa of younf vkwart aach apand on 
avaraff about a thoutand houra par 
yaar watching hundrada of UUvlaion 
paofi^ma, auch lima tptnt muit Kava 
aoma atf nifkant affact on thalr aodil 
davalopmant It la aqually raaaoMbta 
to aatuma that If iha affact la to tan- 
gibla thara ahould ba lliila difficulty 
In (dantlfying iU cKaractartitiM or 
•aaaaaing iU •tiar^ Kara, Kowavar . 
tha avtdaiKa la lata than dtflnltlva— 
thua tha contlnuad applicability of 
tha Schramm. Lyia, and Parkar fan- 
arallMtkm. 

Whllt iha to4al impact of ulavlaion 
on Iha youivf yitwar la atill unclaar. 
tha purault of aWdanca haa attractad 
incfaaainf inUraat on tha part of ao< 
cia) iclantlata. In tha appandli to tha 
1961 raport liy Schramm at al, ft2 
aarlkr publlcationa d««linf with 
tiaW\^iion and childfan va annolatwl, 
and thav maka up a fairly complata 
Iki of ralavant prior taaaarch. ^ 1870 
(Atkln. Murray* and Nayman 1971) 
that liat of puMkatiom had tfinmm to 
a total ot almoat AOO cluiiona. By 
1974 a total of almoit 3.400 pubHcA' 
tioM wara dtad undar tha MUvorv of 
uUvlftkm and humim bahavior (n • 
major ftviaw of tha IWM b>' Cpmitock 
and ruhar <1976). Sfnoa 1974, f 
March Intaraat haa contlntiad una> 
l>atad aa naar toplca bagln to ba aa- 
plorad Tha concam about Ulavlaad 
vioUncf hai bMn au|mantad by a 
contarn about aai on talavUlon. tha 
partuaiiva powat.of talaWalon ad- 
\^nl%{^ on childran, and. Indaad. tha 



tffact of taUvlilon on iha antlra lo 
clallutlon procaai of chUdran. 

Two ayanU In tha aarlv I970t pro- 
vidad iha moat compallfnf Influamw 
toward that growth of InUraat Ona 
waa tha dtvvlopmant of thf profram 
*'8aaama fitraat." In which forautiva 
raaaarcb waa purauad in pannarahlp 
with tha production of tha prognua 
iiaalf. Tha othar waa tha complatioo 
in 1^72 of a ^mi^ fadarally fUndad 
raaaarch profram. now known aa tha 
SurgaonGanaral^ proffran. to aN*al' 
uata tha ralatlonihlp batwaan TV 
vlolancf and a|fraaaiva bahavior In 
child ran. 

"Sesame Street" 

''Saaama Straat'* provldat tha mMt 
aitantlva aiamplt of how talavlakw 
can ba mada tMnafWia) for toot 
chlldran uhdar aoma condltlona. Th« 
itor\' of lt« jrowth and davalopmant 
haa baan>fractiva!y told b>' Ita adu< 
catlonal diractor (Uaaar 1974). tnm 
tha raaaarcb partpactlva. "Ittattii 
8traat" marka a m$}ot Innovation: It 
la tha flnt Intanalva and eonUnulni 
partnarthip balwWn aducatlon apa- 
ciallaU fTokn acadamla and tha craa< 
ttva and tachnloal apaciaUaU ra- 
•ponalbta for putting talavlakm pro- 
nama oh tha air. Mow that partMr- 
ihlp avohwl into not hiat oonatruotKt 
Intarchanga but prodoctlva raaulta k 
Itaalf a laaaon In fbraativ* raaaanh. 



Tha adueatlonal |oak of ^1 

fitraat'* wara davalopad ovar a aarka 
of workliii aamfnm In 1961, irith 
participation h>* •xPfHa fte tU tal- 
a\-ant apMlaltlaa. Tha Imtruetlonal 
goab wart pradaaly fbrmulatad In i 
If riaa of apaetfk aUtaraanU on flvf 
maiur topica: (1) tocUl. moral, and 
afr^ctK** dfvalopmant; (3) lanfuaga 
and raadtnfi (8) mathamAtical and 
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nunitrical %lii)U. \4> r«AM»n)nt ftAd 

Urgtl auiliinrt wan tlirildvanUt»d 

innvt ciiy rhilditu ^ 

Ovtf all. lh9 dt\ tliH^nitni (4 lK« tcrtal 
|Hi>fr«i» itiv^ard lb* athitYtitMnt i»< 
thuttv giwU «^a» •trucUirvd by tha 
tntiiliiuiinM intrr|tlay of priiduriiun 

*' iwopU aiul Atudrtnu rvMirvhtr* In a 
fr^dbat k »>k[Mii iiivolvti>g o^Mrva 
tioii id rhildrf II \ irv^ing juiif ram« at 
|hr% ytkttt \iHH.Uu vd Happily, all lh« 
m«joi pAriiiipMiiu III ihift iniiovativf 
tilt«<r}tri»v wvrt i otnplrUJx dv^lii^stvd 
111 thr Urgtr l»kk Of tqual RikmI fur- 

Aiiiir WAR thv inilial allDcatioii. friun 
privaU and public- •ou'ci**. of 19 
inilliiiti for ihr ttart up aitd prndur 
tioii ro«U for the flrtt ri|h(Mn 
luiiiiih* of "b«ift4tii« Sirvi^t" Wh(U 
tho«r llirvr ittKrvdirnU drilicatvd 
lalviu. advi^uMr aUrl up tinir, and 
amplr fuiulint; tin not atwavto pro 
dwv kUvi^w^, ivrUiiih ra|HM«nt 
a f(K>d l>«*|tiitMtii|( aod «vrr put tu 
coii»(ruc(ivr \ikr in thr drvrlupnieiU 
of ihr prof ram 



^iiHiniv l^ii yfiir\ iillvr lU uitriKliiilum. 
"S^kaiiiif ^trvrt" Iwttnn* not )iwt 
a oMttniiii) bot an inlt rnatioital phi 

<J iinnirnofi In addition tu b«inf tht 
iiiiHtl widrh Mvwvd t'hildrvn'ft pt\\ 
|rant m th« I'mtril SlaiM. "S«»«ma 

« St raft." in biitli thr urifinal vvrsion 
ami III forrigii Unguagr varsiuiu. it 
broadiakt iii luorr than M) txiunlrlaa 
aruuiid thv ^M^tirld Thv Childrtn'i 
TtlrviKum -Wur.k^hop, tK« parent 
IhkK fur "SvMiiiio Strt«t"and all tht 
othri •duialioual proframt. citf« 
murr than MO artitlt* and book* 
K'hildrtn'ft Ttltvition Workuhop 
1977) primarily on "S«Bam» Str»#t" 
and ** T ht Klvrtnr Company " Addi 
tKuinl pyhlKatioiiK thriM^ha«rly 1979 
brini ihv toui ahovt IftO raaaarch 
r»|Hirta Thttr raugv from tludM* of 
atUiition during tht actual program 
vitwing tti iii«)iii tvaluatidhft of both 
"St»am» Strtfl ' ami El»cUlc 
C'oinpap^" Th« tot^l littraturt pro> 
vidr» ail ifnprvt vtlviittd body oi rt 
March oit l^w the vnlfrtammtnt 



appeal of trlr\» 
Ut ational u*« 



u\ ran b« pul to ad 



MoAt^but not ad, of the evaluation! 
are poaitiv* Oae inji^>r tiud> iuf f tail, 
thai "Se«ani/Strt«t** ha» bt«n Itaa 
uatful to diuJvantafed children ih«n 
advantaftd jthildren (Cook et al 
1975) bevau^^ of differenie* in virw 
in^jnlafrtl And. in RngUnd, for ei- 
Ample, fravr txuicern «aiL (nilially 



r«ia«d ikAi iK« v«ry (otm%i of "8«m 
«• SUmI" k intinkial U> the UarfOnf 
pfoc«M b^cauee the program ov«r 
tmphMitM ah«tr atUntKMn getUni 
devlc«a af>d b^cauae It linki laarnlng 
ioo cloaaly to a commercial antar 
iaina»«nl format (Sub«equenlly. 
"S««an»* Straat" wat alrad in Great 
Brtiain arul achieved much viewer 
evKcaaa) 

Hul iheee are laeuee fof the etlucatort 
From the •tar>d|>olnt uf research on 
televuion and the young viewer ^tbe 
hiUury of "Se%anie Stieel" hat been 
of great iigiiirirance Formative re 
aearch ha* achieved a new etatiu 
thruugh the ongoing effort* to evalu 
ate the proareae anJachievemenla of 
what Joan Garu Cooney. the diractor 
o( tlie entire enter^riae, hai calUd "a 
perpetual televieton eftperiment" 
l*hi priif ram ha^ claarly demon 
itrated iKat televieion can Uach 
children wh)1v itill holding ibair vol 
unUn' attention a* well, if ruu batter, 
than conventional taleviiion pro- 
gramnui^ It i» the cleara«l e&ample 
of the iHHotive potantial ot talevition 
Irantlated into |>erforinanc« 



Televised violence 

At abwit the uune tmie that "Saaame 
Street'- wai being prepared for 
broadcast in 1969. a ni^w faderal 
re*«arch program waa Inltiatad to 
aaaeaii the efftcta of talavi»ad violanca 
on children. The hiitory q( that re- 
■aarch entarpnae haa baan thoroiighly 
daacribed and evaluated from a vari- 
ety of perepectivaa (Bofart 1073; 
Catar and Strickland 1975: Rubin 
•tein 197A) The belief ii fairly wide 
■pTaad lhat the body of raaaarch. 
pubbshed in five volumaa of lachnkml 
raportft, provided a ma}4ir new aat of 
flndino- 



Ther« it much laas a^reemant about 
the report and concluatoni of the ad- 
vtaory committee itaalf, becauia of tha 
cautioua language uaad. Even noW, 
year* after the repof t waa publiahad. 
the concluiione are debated The de- 
bate «aa aparked initially becauaaof 
a mi^lvadinf haadllne In a front-pan 
elory in the NtW York Tkmee (•'TV 
Violence H'ld llnharmful to Youth") 
when the report wat firet releaaad. A 
careful analyiia of the eubmuant 
preai coverage ra\ealed how infiuen- 
lial thai headline wit In further con 
fviting the inlerpretationof the find 
ingi (Tankard and Showalter IfTT) 
The committee had unanimouily 



actaad that there was toaaa evidf iwa 
oi a cauaal relatkmahlp batwaan tal- 
evited vi«4«iKa ai>d laiar affra^alve 
bahavHir. Nowavar. the conclusion 
waa Ml moderatad by quallfWra lhat It 
Wat. arul etlll U, crlUciied and miein 
terpreted by induetry ipokMmen at 
being loo etrong ami hy remiarchert at 
beiim too weak 

The effect of laleviead violence hat 
been an Utue of public concern al- 
nK«t from Ihr iitcentioiiof televiiion 
In the early I950t Veriodtcally. over 
the patt 25 yeart. a variety of con 
gra««ional inx|iiirle« at well at com 
mttkionrd re|>4irtt have drawn alien- 
lion to the problem of talevited vio 
lance In alraotl everv inttance con 
earn wat raltad about harmful effacit. 
In all theae rapurta. however, rela 
lively litlle new raaaarch on the 
problem wat produced Kven the 
preetigiout Kitanhowar Commiuion, 
which wat atked by Praeident John- 
ton In I96t) to explore the quettion 
within 111 total inquiry into violenca 
in America, devotad lit iltention 
iirimaril) to a tynthetlt of exlllliif 
limiwledge rather than to collecting 
new Kienliflc Informellon. Ita con- 
clutiont— thai violence on televiiion 
encoiiragaa real violence— were aaan 
at leii than pereuaiive and ware 
largely Ignoreil. aapaclally tinea at- 
tention wat then focuted on the naw 
Surgeon-General'k Comioillae. 

The Surgeon-Oenerart program 
provided the flrat ma);ir infueion of- 
new moniaa Into raaaarch on televi- 
eion violence, which In turn hae 
atimulated a ^second harvaat." at 
Schramm ( 1976) callt it, of new work 
on taleviiion and aoclal behavior The 
debate on the evidence from the five 
volumea reaearch rtporti producad 
in 1972^ by the Surgeon Generai'i 
program ie alto etlH lively Th* aa- 
aance of ihe.debate emerge* from two 
contratting approachat to aiiaulit( 
the evidenca. The Surgeon .Qaneral'e 
advliory commlttaa, while acknowl- 
adf ing flawt in many of the individual 
ttudiaa, bald that the ronivrf encf of 
evidence wat lufncient to permit a 
qualified concluilon indicatinf a 
cauial ralationthip bat\ftaan axttmiva 
viewing of violenct and latar aggraa- 
aive behavior. Thlt concluiion, 
without the quallficaliont. U en- 
doriad by a numbar of hi|hly ra- 
apected r%aaarchen. tome of whom 
parlicipaiad in the Surgeon-Oenerala 
prof ram and tume who were not di- 
rectly involved 
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A difff r«ii( ■ihI •^iii(nfl> murt rig 
oroui ■)i|Ut)«ch to thr tv^dvnc* U 
•dopttd h> M>mr othf r t ip^rti m thf 
fifid. Thit runlriitinf vitw it ipUo 
miiMl hy Kipl^n ind Siiigtr ()t76K 
whoconrliidr thit ihr tot a) t vidt nrt 
dn«« lut morv thiih «m)p<)rt thr null 
hyfMtthfiu 

A bntf rkpUnition in ippropniir 
hrrr nOiuii thr thturviiril fdniuiU 
tioiik iiiMt I'liniinun tii thr rttifiri h 
uiuUrl>in« thr nholr qutfttton of 
l«lr\Uioii «iul iisi'r«kfc)\r iHrhivior | 
Quilr timply. thrtr pn^ttibilitivi 
rvitt - And nil hi\f thru |Woponrnt» 
(U Tv)fvi»ion hiB mi D^nificAnt rt 
Utionvhip tu ■g|r»tsivf b«h«vior (2) 
Trlrvuion r^ductk ■fgrtRtive ht 
hivinr {^) Trlfviiiun ciiim» MM'*" 
Mv* b«hivior. ■ vinini on thit po* 
■iliility u th«t both tvlf Mkion virwing 
■ nd iggrtuive bthiviur art rtUttd 
nat tu firK othtr but to ■ "third 
vartibk " which nmliMtM hrtiAYm th« 
rir»t two virtibiM 

1 hf KapUn and Singrr |HMttiun, ti> 
give oiif rfi-«nt t xnmplt . \* thm tht 
rtafiri h m> fir hit driniuutnttd no 
rrUtmokhip b«tw»rn tvUvturd vm 
Irnct and litar aggrvB»ivf bchivinr 
Thry rhariftvnzr thii aa tht con 
Mr\ativ«*' aiJiK^mfnt of tht txiiltm^ 
and comt to thaiT?»Tn4u4ioi> by find 
ing no »tud) |>#r«ua»iv»7i^i?tjgh in il« 
own right to b«ar thf burden of tig 
niric^nt corrtlation, Itt alont cauial 
relatii>n»hi|) Thr> art not thf only 
onr» to roncludf *m>-affact" Singtr 
( 1971) camr to tht kamf conrluiiun, 
ai did Mowm and (\jmb«rbatch 
(197ft) J 

Thr avcond point of viaw has batn 
fRpiiuMd primarily by Feahbach 
(1961) Tht cathar«lft hypothtnit 
hold* that vicarioui ti|>«rianc« of 
aggrtftftivt bthavior. a» ocoun in 
vitwing TV violtnct. tnay actually 
ttrvt at a rtltatt of aggrtai)vt tan 
•lont and thtraby rtduct direct at 
prtiiion of agarvMiva btKaviof Thii 
vitw hai not Wn lupporitd by r« 
March tvidtnct, although it tmargta 
timt and af ain as a ^^common^nat" 
atfttftftmant of tht ralationthip bt- 
iwatn vicarioua vitwtng of violtnct 
and lat tr bthavior lndt«d. tht Ihttia 
Itfttif go«« bach to Anitotla. who 
coniidtrtd dramatic prtMntations a 
vthicU for diacharjt of fttiingi bv tht 
auditnc« Tht Siirgton Cmarari 
cHtmmltlat, in cttniidf ring thu tht \tv 
madr onr of thair ftw untqvii\iHAl 
a%»r4tintnU - that thtrt wat "no t\ 



Manet that wtMiM lupport a cathartii 
inltrprtuit^." 

Tht third gtrtatal fonrKnkwi. and tht 
ont now prtvalling, U that thtrt ia a 
p«»«itivt rtlatiotithlp httwttn TV v| 
nitnrt and latrr ag|rt»alVf bthavior 
Thu facilitation of laitr aggrtation. 
ttplainttl pnntard> by aocial lt«rnin^ 
thtory. i» tndorat^ b> a nuroKtr of 
lONtxdgalon Thr Uiic thtoratical 
fornuiUtuin \% grnvrally crvdiltd to 
Randura iBandiira and VValtart 
Hhi) btgan hit MKial Itarniiig 
fttudirt in tht tarly \mh. whtn Kt 
ind hit itudrnt> ilrarly dtn^on 
ttraitd that childrtn will imliatt ag 
grtiftivr acu thr> witntM In film 
prtAtntationft. Thtaa wart tht au 
ralltd "hobo doll" ituditt. in which 
chtldran walchmg a biibo doll bting 
atiarktd, tithtr bj a livt modtl or a 
c«rto«»n charactar. wart mora llktly lo 
imitatt Buoh bthavior Thtir tarly 
fttuilit* wtrt cntiriitd U»th btcauvr 
btibodolU, madf for rough aud turn 
bit play, land to provokr aggrtaaivt 
hitting and btcaiur tht ho«tilr play 
wa» only againit inaiiimatt play 
ohjtctt Laitr Mudltt havr drmon 
kiraird fhat tvich aggrMnion will ajio 
takf plaiY against ^»toplr (Hanrattv 
tt al 1972) 

Variation* on tht tvasic ftocial Irarning 
thtory art rtthar numtroua Kaplan 
and Singtr makt t uatful tchema by 
incorporating thrtt relattd thtorati< 
cal branrht* under tht gtntral labtl 
of "activation h>pothtm." Bandura 
and hit itudtnti ara inrliidtd in tht 
cattgory of aocial Itamiiig and Iml 
tation A tacond branch ll raprt 
wnttd b) Btrkowiu and hit itiidanU, 
who follow a cltftiical conditioning 
hypothtwit. in which ftpaalad \-itw(ng 
of aggrtMi\t bthavior U pretanttd to 
bvnid up tht probability ofaggrttiivt 
bthavior at a ct^nditiontd rtiponat to 
tht CUM productd in tht portrayal. A 
numbtr of txptrimtnta by Barkowlti 
and hit colltagutt havt ahown that 
tubjacu vitwing a vliHant film afl«r 
bting angtrad *art mora liktly to 
ihow aggrtiilvt bthavior than 
iuhjtcia, iimilarly angtrtd btfort- 
hand, who taw nonaggrtaaivt ftlmi 
(Btrkowiu I96.V Btrkowlti and Ottn 
I9«e) 

In ttill a third variation on tht acti- 
vation approach. Tanntnbauro (1972) 
hold* that a griiaraliitd tmotional 
arou.\al it inttigattd b> emotionally 
charged viewing material and that 
thit level of arooial {t«rlf Ii thr prt 



curtor of thr tuh^tqurnt bthavior 
An> ticitlng conttnt. im lmlini trotlc 
ctmtrnt. can indiK^ this htighitntd 
aiiHual The natgra of rtft|Hmtt U 
thtn a function of tht cooditioni that 
tiiifti at tht timr tht activation of be 
havHW takat plact 'l>^u^. art^udiiii to 
thit throry, it i% not %it much the \ io 
Itnt conttnt per te that inductv latar 
aocrtuivt btha\1or ai it i» ihr Itvel of 
arou&al evoked Siilmrquent circum 
■lancet may i hannel th» hri|{htene<l 
arouMil in thr direction of M);grefttive 
bthavior 

In an im|Hirtant tkainination of tht 
utility of thttf \ariout foimulationi. 
Watt and Krull (IQ77) rtanah'itd 
data on 597 adoltKtntt from thrat 
prior fttiidita. involving both pro- 
gramming Hattrihuta* Uuch ai ptr- 
caivtd violtnt conltnt) and vitwtr 
attributat (tuch at vitwtng txpoturt 
■nd agarattive bthavior) through a 
trrittoi citrrelationk The> contraattd 
three modelft, which they labtltd ca- 
thartii modtl. aroutal modtl, and 
facilitation minltl Tht ftrtt two 
modelt are ft>entially at'dttcribad 
abovt Tht facilitation mi>dtl it 
idrntined at a gtnoral locial Irarning 
inwltl without regard to whether the 
proceu ik primarily imitation, cuting. 
or legitimiiation of aggrattlve bt 
havior Thut. tht Bandura and Btr> 
kowiti ttuditt both fall into the fa 
cilitation model 

1'hroiigh a teriei of partial correla 
tioni. Walt and Krull found (I) no 
tupport for the cathariii modah (2) 
tupport for a comblnaUA)n of the fa 
cilitation and aroutal rydrlt; and (3) 
aome dlfftrtnctt dwlio agt and/pr 
fttx, with tht avoyiial modtl a tomt 
what btttar txplanation for ftraalt 
idolt»ctnti, whrrta» the facilitation 
modtl bttttr dttrribad tht dati for 
malet (Sex differtncat in rttulta In 
many itddltt of ttltviiion and bt- 
havior art quitt common. Ont of tht 
major itviditt in tht fltld. hy l^fko 
w|ti.tt al., 1972, found tigniftcant 
corrtlationt bttwtan T\* violtnct and 
lat tr aggrtilivt behavior with bo}i 
but not with girli,) 

What art tht implicationt in thia 
continuing controvtrt.\ abi>ut thttf« 
ftctt of ttltvition violtnct on ag- 
grtttivt b*ha\Sor? At in ao many 
ot htr tocial icitnct iaturs it dtptndt 
on w hat you art Iwiking for Tht di- 
lemma ii neatly characte riied in a 
legal cake in Florida in October 1977. 
in which thf defend argued that an 
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•n •lit^rlv «-tii9Win. wm tufUrini 
*'iiivo)unUry lubiiminal toltvMtoii 
imo«io4ilkm " <THift l#f m, whkh «|>> 
p«art nuwh«r« in lh« icianliflc liUr 
•lure, wa» intHKluc«<| b> lht<Wf«i>w 
•Itiirnt) ) In trying tu •h<m thai tht 
•<i«ntiru *\i<lffnrt un tvlcvUion'v 9i 
ft<*U on twK4\tur wa» npi dir^ttly 
livrllntnt to thl» murdar trial. th« 
prv^MMrrvittim attoriirv aitkvd ait ff:«|>«rt 
«ttiiri(* if an\ »ciaiittfu ftitHiiM indi 
Oatrii that a Mtv^tr had vvtr b*«i> ill 
tlucvd to f timiiiit a •triou^ crtiiiff M 
Kmuif thv vifvMuit uf TV Miiltnr* 
Th« <r<wr«^0 aiuwf V to that quvAiion 
WM "no," Thff ludvff tharch) vultd 
that tk|t#rt tMtimony on th« cfff^tt 
of taltMMtl violthot would bt inad 
mitaiblf and brought bach I he jury, 
which had betn MraiwM«r«d during 
Iht inttrrofation ui tht aip#ft wit 
ntw Ot) iht ba»ii of tht tvidanct 
prtMrnlfd to it, Lht iur> fouiu) tht 
dtfviulant guilt> \\i inurdtr ami rt 
)4KM«4j the plva of t#mpor«ry uiMiiiity 
by virti^f of "invoKmur> iobliinina) 
tvlffvidiou intoilration " 

Whilff thtrt ii indt«d no nnentiftr 
ff\idffncT that fii-vMivc vicwinn of 
t«lr\ iMd vii4#nc'«' can ur dim provok* 
vidlrnt crimff in ai>> ont individual, it 
i* cUar that th* bulk of tht itudivfc 
•htm that if larat group* of childrtn 
walch a great JmI of tf l«\ift«iJ vio 
Uncv th«) wiU be motw pront l<> b« 
havff aggrmivffly than iinnlar group* 
<^ children who dc» nut watch iuch TV 
vh)lfftK*«. Thf argumant aimpl> ful- 
k>wi from the ba»ic premiM lhat 
childrtn karn from all a»|Hrctii of iKair 
environmtnt To the fkttnt that one 
or another environmental aftnt oc 
cupiaa a ilgnifirant proportion of a 
chlld'i delly activity, lhat agent ht>- 
comaa a com|Kmtnt of influence on 
hit or her bvhavior. In a Mrctnt com 
prehanaivt rtvltw of all the evident^ 
on lht effecU of lalevition on chil 
dT«n. CiHiMUKrk el al I I97H) coikIikW 
lhat telaviaion ihould b« o»midartd 
a tmuor agtnt of •ocializatinn in the 
iivta (>f children 

An ImporUnt ct>nflrmalion of lK« 
mora gtnaral influence of irleMKum 
on iht young viewer derives from 
March on the to ca I lad "pr<MM>ciar' 
•fftcta of le If visum StimulatKl b.v 
thf flndiiift of ihe Smgton Citnaral ft 
profram, a numbar of reMarchtrt 
baCtn In 197? u> f iplort the rondlary 
quMllon. If TV violemr can ihdu<^ 
■MTiaHvt bfh«\i«]iV. Gai\ TV pnitMHia] 
priif ramming ftliniulate piwtti^f \h 



KAvkir7 By 1975. thia quaaliun wm of 
hi|he«t tnleraal to active mearcK«r« 
^ lha fiald. «cc<^ding to a mUomI 
flirvty (Comalock and Lindaay 

it7a). 

A ftignifkanl body of lileratura hiu 
4M)w been gener^led tu Confirm iKeae 
pr<M4rci«l aflecU (Kubiiiilein et al. 
1974; Stain and Fiiedrich 197^) Re 
aearvh by network ftcifnli»tft (CHS 
UtuailvMt Group' 1977) hw^tVnnrn»«i 
that I'hiMrei) Uarn fn>m the pr<«uci«l 
nie»Mige* included in program! de 
ftigHMl t«> impart luch nie»Mige» B«- 
rauM- ihr f ffaci of pri»it»cial pr^f ram 
content m m cleAfly ftimilar in procaia 
lo the eflact of TV violence, conflr 
(nation of |h« former effect addi 
Rtrength tothr validity of thr latter 
• fleet 

In all tha iiitenuva analyti* nf thaef- 
fecU of T\ vtulvnce, pe rhup* lha on? 
bcieiitini if^ftue moikt fttjottgly arguad 
against bv the nelwtilk offlciaU hai 
Uren thf) aefiimion and fcnntftimeni of 
la^alft of violent content. The tlngla 
continuing eource of auch definition 
and au«ft>ment ha* baen lha work of 
Iterbner and hu awKiatai (Garbnar 
I97'i) Beginning in and con 
tinuiiig annually. Carbnar haft'htan 
pubiuhtitg a \ HtleiKY Indek which hat 
ch«ried the level* of violence among 
tha three networka on prime lime. 
The decline invtoleiHt over the entire 
decade had been negligible until the 
1977 78 aeaM^n (Gerbner et al 1978). 
following an inteiuive public cam- 
paign against TV violence b> both the 
American Medical Auucialion and 
the Parent Teacher AftM>cial{on. 

Gerbner a definition of violence ia 
■|iecinc apd yet ii>cluiive --"the overt 
expre«»ion of phyiical force againul 
othan or Mlf."^ or competlii^ ftction 
againftt one ■ will uain of being 
hurt or killed or actually hurling or 
killing " Deftpile crilicium by the in< 
dufttry, the Gerbner indet hat been 
widely accepted by other reaearchert. 
An extensive effort by p Coromillee 
on Televiftion and Social Behavior, 
organitad by the S4»cial Science Re- 
search Council to develop a more 
compreheiui\-« violence index, ended 
up eu^nlially eitdorftiiig Gerbner a 
appr<^ch (Social Science Reiirarch 
CoOncil 197J). 

Perhaps of mare theoretical inleraal 
than \ioirnce index Gerbner 'a 
present thfiik thai tflevi»ion ii a 
"iult\trn1 indicalOT," Hr ari;\ie(i lhat 



UWviaiofi cununi reinforvea l]f liefi 
about vaiHHN cultural iherMe— the 
eocUI-rMhlie* of life are modify In 
the »ipd of the view«i^y\he ImtMe 
porU«yed on the UWvkUn wreen To 
the eiuni that the televuion world 
differ* from the real world, tome 
p«H lion of that difference influence! 
the perception of the viawer alRHit the 
world in which he or ahe live» Thui, 
Gerbner hai finind lhat heaN'y vtewen 
•ee the world in a much more niniiur 
light than indi\iduali who do not 
watch 9k much leleviftion Gerbner 
Aiguei that eiCM«i\f pi4tra>aU of 
violence on television inculcate feel- 
inge of fear among heaN> vieweri, 
which mav be aft important an effect 
aa the nndinga of increaaed aggreuive 
behavior l^me omfirmation of thift 
feeling of fear wim^ found in a national 
•urvey of children (Zlll 1077). children 
who were heavy viewere were rt> 
ported. ftigiiifUantly more likely to be 
more fearful in general than children 
who watij-hed leftft televlilon* 

TV advertising 

An area of reaearch that hat been in- 
creaiing In impttrtAnce *\tKt the ^i4>rk 
of the Surgeon •General ft program has 
been concerned with the effKts of 
advertiilng on children One of the 
technical reporle in the Surgeon- 
General! program deacribed a eeriei' 
of atudiMi on ihii topic by Ward 
<I972). which w«i among the flrat 
meior publiehed etudieft in w*hich 
children'e reection* to leleviiion ad* 
vertiiing were examined in their re> 
latton!hip to cognitive development. 
That report provided preliminary 
finding! on <|) how children*! re- 
!pon!ea to televieioltadvertiiing bt> 
come increaftingly differentiated gn4 
complex with age; i2) the develop 
meni of c)ii|ciim and «u»picion about 
televieion tneaaagei b>' the fourth 
grade; <3) nv^her!* perceptioni about 
how 'televi!ion influenret their chil- 
dren, and ii) how televi!ion advar- 
ti!ing influence* con!umv aocialiu* 
tion among adoletcanta. 

The entire fleld^ reaearch on efFecta 
of tele^'ition idVvf<i!ing--at leait 
academic publifthed^tetearch^hfts 
only begun to develop inihe 1970i. A 
m^r review of the publiitted litera> 
ture in the field waft fthotuored and 
published bv the National Science 
Foundation in 1977 (Adier 1977) It h 
noteworthy that only 21 fttudiet, all 
publinhrd between 197] and 1976. 
were t>(»i)«kidrred significant eiHKigh to 
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hm •iiifll#«l (Kit lor liuluMon in th« r« 
vWw't vimiui«a •pf»*iHjiK I'h* uiul 
bo4ly 0^ •vtdf hc« i» «til) m> ■mil) lh«t 
m> lu^iiM th»4ir«tic«i forniuUt>uni 
K«vt y«t fiiitrgfd liMtt^d, Iht ri 
Mirch loliowk ihf |fi>«rttl uic\m\ 
U«rnlnj| mudtl iiihtrvnl in ihvtirlier 
rvMArcK on uUvuvd viul»nc« 

l)»tt|»iu \\w Uk\ uf vNtftMiw mwh 
tiiiding» on ihv tflvrlk of itltviMon 
■dvfrliftiitc un rhildrtn, forniil ron 
crrn ■tMHil ^NAKibir t fftK t* b«gaj|t tu 
tm»r«v III thf f«rlv IdtUH r«gu 
Uu>r> gvodfliiiM rt 4<Iu|>ImI b\ ih« 
Nitiunil A»«iH:iilion of BrtHkcK A\i«r» 
in IMil to dvfinv ■( ct pUhir luy id 
vrrtMlng f)rirlit>«ft i4» rhiUlr«n Sub 
»»<)(»«ntiv. ptihhfthf d NAB guidrlinM 
wtrv rk|Hirtd«d lo includt all idytr- 
luing tlir»cl*d pnni«rii\ lo t hildrrn 
An tnlirr mtihMniam \\m% b#fn #• 
'"'lMi■^fl^^^^l^hrln(i|Mlrv under 

vuion Ci^Hlr Author n\ throti^^h ^hich ' 
guidtiiny« on childrtn'k ■dwrlia 
iitg - Aft wf li M othf r bri>«di ■»! man 
dird* irr t nforcfil in addition, in 
thv National Advvrlifting Divi 
•ion of the Count i) of lWit«r Huftiii««* 
Hiirtauv efttabhfthfd ■ Chiidrank 
AdvvrtuHig Kf^irw Uml to h«lp in 
ihv «elf rtgoiatKiii of advert uing di 
rerted to children aged eUveii and 
under That urgaiiiution, with lh# 
aMi>t«nov of a panel of totrial »citnr« 
«dvi«4>r». developed and iuued iU 
own Mt of guidrliitet for ^ildren'ft 
advertitinf ^ 

The role of retearch in h«lpinf lo 
inak« thoM guidelines on children'* 
adverli«iiig more meaningful n only 
now receivinn aonie alUnlion, ihanka 
in p«ii to th« NSF revtew cil«d ahow 
Two r«i'«nt eventa hav« highlighud 
both th* paiuiiy ami the rtlevvK* of 
rtMarch in thi* f^eld In itvt 
Attornvy Ganeral of MMi«i*h\ia*itA, 
in tollahoration with Allorneya 
(■•narft) of othf r tUtM. pelilKV^d liw 
Fedaral Cnminunicaliona Coromla 
tion U> b«b all druf advert liinf b« 
iwMn 9am and 9 f M . on lha 
grtHind that aurh advertlaing waa 
harmful u> childran Aftar a aariet of 
hearings in M«y 1976. al which tt% 
tarchart and M ientiata teitif^fd, the 
petition waa dt mad for lack of Kitn 
tide evtdanot to lupport the cUtm 

In 197S,thf Faderat Trade 
alon formalK coiiaiderfd prtitioni 
rtquaatinf "thr promulgation of a 
trailt rult regulating televibuin ad 
vertltinf of cand) and other tugarrd 



prnducu Ko chlM^an A ciimpra 
hvntive lUff rapoft on talevi»i<kn ad 
variuing u> childran <Hatnar at a) * 
I^TW made rart^mmetulalioni to thf 
YTQ. ctxiui much of iKe relevai 1 Mt 
antific llteralurt on advertiainc to 
ihildren ai evldenve tvip(Niriir\f the 
iHra<l for iu< h a trade ruW At the time 
of thia writinf. the entire maltf r wai 
«till under a<'tiv* rohvlderation 

What duM thf eKifttina reftearch in 
thik arv demikn^Uata'* It u clear that 
ihiivlrvn are e«(N>ft»d to a large num 
bar of tflt\i»ion ctunrnerciklt The 
tUtutu^ iheniMrlvei are tigiiiHcant 
Annually, on avertfe. childran be 
twean two and t It \«n y«»r« of a<a are 
noNk eipoaad lo mora than ^,000 
televlaion cvuni^ierctali Childran in 
thiB afv croup watch an averaft of 
about 26 hoMra of leleviaion par waek 
aU thfiKigh the va«r Tha mutt clichM 
ei^tiftiK ^uotad It that, by the timt a, 
\hild gradualaft from high achool 
toda) . he or »he will have spent mora 
time Ui front i»f a ulfvuion lat 1 17,000 
hourt) than in a formal claitriHHn 
(ll.OlXthuura) Indeed, all tha aulU 
lK» i>n ulavttnm viewiii|{ frmn earl^t 
t hildhood thrtHigh age eighteen abow 
that no other dail> activity, with the 
eKcaption of aleapinf, it clearly 
dominant 

Juat a& wa* ah5wn \f\ tha earlier fe 
•earch e«aininin| the effecta of pro 
gramminfl content, even the limUad 
rasearch now available un talaviaion 
commerciaU documanU thai childran 
laarn from watchini thaaa cummer- 
ciali Whether it i% the abet r recall of 
producU and prtKluct atlrthutai 
(Atkin 1975) 01 the ainginf of com 
merrial jinglaa <t>yla and Hoffrntn 
197V», the evidence U potltiva (hat 
children learn More Important, 
children and tbeU parents are In- 
fluenced by the Intent of theae com- 
merciala One ettidy <Lyle and Hoff< 
man 1972) ahowad that nine nut of 
ton praachool children aaked for food 
ilamk and U\y% they law advartiaad on 
iaifvtaion 

A mimbar of atudiet havt also rev- 
ealed various unintandati effect* of 
tele^iaion advartiiing While a VMt 
maj«triiy of the adverllaementa ftd 
here ttMhe g\ndelinat that attempt to 
protect children against explolUtlva 
practicat. a number tif atudm K«v« 
%hiiMn th«t.ov«r time, children bagin 
lo dittrual the accuracy of the com 
merc»al menage By the aiith grade, 
children are generally cynical about 




the trutKTulnea* of the ads A rai'eni 
aducational film by Consnnifra 
Union, on some of tha a<cea»iva 
claims in TV advertuing. high^ghta 
the problem of ditlwliaf (Conkumers 
Umoii I97«) There have also been ■ 
number of kurvays in which parenta 
have iiidicaird negative reactions to 
children's (uminarclaU In one study 
tWard, Wackman. and Wartella 
197M 75% of the parent^ bad such 
negative reactions 

In the survey of th> litemturr evalu 
al^in the 1977 NSF review, the e\ 
idence is ekaniinad against aoine of 
the m^)ur policy conctrni that have 
emergad in the development of ap 
prupriate , guidelines on chilureirt 
advertuing Theae conrariik tan be 
grou|>ed into four categories (1) 
modes of advertising, {'2) content of 
advertiaTng. (3) producU advertised, 
and (4) general effecU of advartis- 
Ini 

Studies of "modes of advertUing" 
ahtm. for ekampla. that separation of 
program and commercial is not well 
understood by children under eight 
years of age While theae younger 
childran receive and retain the com- 
mercial maisagaa. they are leas able to 
discrlminatf the pariuaiiva intent oi 
the commercial and are more likely to 
perceive the meaaaga as truthful and 
to want to buy tha product {Robert 
son and Rotiiter 1974). 

The formal and the use of various 
audioA4aua] tacbniquee alao in(luanca 
the childrana perceptions of the 
mauage This influence ie clearly ac 
knowladgad by the advartis#ra and 
the t)roadcatter«. who have included 
eaplidt Inatructione In the guideluia*, 
eepa^iallv for toy prtnlucta, to enaurt 
that audio and video production 
tachnlquae do not misrepresent lh« 
product Wh«t little reaearch there ia 
on this f ntire espact of format Is etiU 
far from deftnitlva. Whit Is claar U 
that attention, specially among 
young children, ia increaaad by •ctiva 
movement, animation. Uvtly itiuaio, 
ami visual changtt <AII of thia. ftnd 
mor*. Is well understood by the ad- 
vertising agenciee and thoae who de 
velop the adi. and they keep auch 
khowlfdge conHdenUal. much ai a 
•traja iacrat) 

One other retitivaly clear finding oa 
audio visual teclyiique reUtes to the 
understanding of **di*claimer«*'— 
•pecial sialementa eboul the product 
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■wr«Ul ItMlf, •u«h M *'k#tUhM not 
fttKluMr A atiHlv Qt ikfMm^ 
wtirdiM And co<M»ftHtiMi«« i l w b ft 
•I ft) 1(77) ravMWd that • ilMMUr^ 
4l^li(maf ("•oma ■■••inbjiy vt* 

2Utrfd**) WM Im% wtll undvniood h> 
ami •^y«ar okb than a mtidlfk* 
lion rVou Kiv« ia put U UftUiar''^ 
Thf obvkHik conoluaion — lhal word- 
ia^ ihiHild U a|>prQpri«t« to iha 
chlM't abihly lu uinimUnd— U ju«t 
on« of I he min>' wayi in which fhii 
rtwarch can play 1 rota in raflning 

Studiaa on Ihv vonUnl o^ #dv«jrtUin# 
hava »hown ihal thf app— r a nc a of a 
parikuUf characUr wiih tht product 
«*n nx^Klify (ha child a av«)uaiion of 
iKa priKiucli ailhar potilivaly or im( 
ativaiy, dap*ndlna on tha child 1 
•valuatioit of lb« charactar. It ia «lao 
claar thai chikir^n ara affKtad in a 
poaiiiva wav by prtMntarv of thair 
own aai and rac« <Adlar U77) On a 
mora-fanaral i^l. aaiual atataotypaa 
In advartiiinf probably {nnuafK>a 
childran in tht aatna way thay do in 
tha procf*n> ctuttanv 

Allhoofh* lhara ia ralativaly UtUa 
aif nlficanl raaaarch on th« affacU of 
c l ai m of producta. Iwo auch claaaai 
hAva baan undar inlanaa public acfu- 
tiny in racani yaara. propriatwy druf 
advartiaiPi ii>d cartain CAtaf oriaa of 
food advarliainf GovarnmantAl rag - 
ulalory aianclt* ara currantly con- 
aidf ring what kind of controla ibouM 
bt placad on auch adv«rUainf to 
cKiidran. 

Concarninf lha mora ganaral affacta 
of advarliainf uiraatad to Cbiklran. 
aurvaya iu||aal thai p«rtttU hava 
pradomiPMily nafativ* attitudaa 
about Kuch advartiainf b«ctuaa tbay 
baiiava il cauaaa atraaa in tha p«r«nt* 
child raUtionahip Siudiaa on quaa- 
tiona luch at thia. and 00 tha Wuiar 
laauaof howauch advartiainf laada to 
oooaumar aociaUaation, ara now baing 
PUrauad. Ward and hi« aaao«i«taa 
(Ward. Wackman, and WartalU 
' tt75) hava baan auminii^ tha antira 
quaation of how childran Uam to buy. 
Tba hif bly lophUtioatad tachniquaa 
ttMd by advartiam to |iva a dO^aac- 
mi or tO-aacood coitnMrcial atroi^ 
UipMi 00 lha child viawar naka 
Ihtaa commarciaia avcallanl aludy 
ttMlariai for asmminiaf tha antira 
ifoctti of conauatar aocialiiation. 
Much inporuni raaaarch itil) ram 
•Im to^W dona on thia topic. 



S«xoiiTV 

Of tha many public concarna aboui 
laWvfaion fid iu poUnlialty hanaful 
#ir#cU on childrta, tha (aaua of aai on 
laVvkilon la at praaant amonf tha 
moal viaiMt and lha laaal undaratood 
If raaaarch on tha affacu of advarlia- 
inf ia aliU in ita aarly dtvalopmanl, 
r attarch on aai on lalaviiion hai 
hardly bafun 

Il haa baait found lhal ihildran who 
wilch largt amount* of lalaviakm (35 
houra or mora par waak) ara mora 
liktly lo ravaal alaraotyuic aM rola 
atlitudaa than childran who waVch 10 
houra or laaa par waak (Fruah and 
McOhaa I97M Raaaarch baa docu- 
manud lha auraotypiM on Ulavtakm 
of wgman aa pMaiva and ruW*abidinf . 
whila man ara ahown a» acpraaaiva. 
powarful, 4i>d a«!iarlar than woman. 
AUo. youth and atlraclivanaaa ara 
ilraaaad mora for famaUa than malaa. 
TbUk avidanca of iiaraoiypinf waa 
includad aa of\a pari of an arguroant 
by. lha U.S. Commiulon on Civil 
Rifhu ihai tha fadaral Co^imuni* 
cation* Commiaaion ahould conduct 
an inquiry into lha portrayal of mi- 
mtriliM and woman in commarcial 
and public talaviaion drama and 
ah^ld proDoaa rulaa lo corract tha 
probWm (U.S. Commiaaion on Civil 
Righu 1977). Pru«raro conUnI in 
1977 and haa livan incraaaad 
amphaaii to ao-callad "aai ^ talavi* 
aion." al lha aama lima lhal violanca 
on talaviaion ii dacraaaing (Oarbnar 
alal. 1978) 

Daapita all tha public ooncarn and 
atttnlion. irwludinf covar atoriaa In 
mti^ naw a waakliaa. ralativaly liiila 
acadamic raaaarch haa baan dona on 
aaa on TV. Two aludiaa rapoHad in 
1977 providtd Informaiion on tha 
Wvfl of phyaical intimacy portray- 
ad on talaviaion (Franiblau al al^ 
1977 and Famandai-Co^ado and 
Graanbarg 1977). PranibUu. 
Sprafkin, and RubinaUln analyiad 61 
prima-lima proframy ahown on all 
Ihraa natworki durinf * full waak in 
aarly Octobar 197ft. RaaulU ihowtd 
that whila thara waa coiuidarabk 
caaual intimacy Mch aa kiitlnc *nd 
ambracint and much varbal iiinuando 
on aaliual activity, actual phyakal 
intimacy auch ai inlircouraa. rapa. 
arwl homoaaiual bahavlor wa* abaant 
in axplicil form. 

farnandai-Collado and Graanbarf 
axamintd 77 programa lirrd in prima 



luha durinf tht l#7e-77 aaaaon^ 
conchidad tbat inlimato aaaual acu 
did occur on commarcial takviakm, 
with "tha pradoainaal act bair^ 
aaiua) intafco^iraa batwaan halaro- 
^luak ufMMtfiad toaach oUmt." An 
aia;iiination of tha dala. howavar. 
ravaaU that 1 In thia aludy. varbal 
•lalaroanta— idanllflad a^ varbal in- 
nuando in tha aludv by FranibUu ti 
al.--aarvad aa tha baaia for tht con- 
ciution raachad. In fact^aiplicii aai- 
ua) acta auoh idanlify an R- or an 
X ratad movia' do noi occur on 
prima-lfma naiwtirk u^viaion. 

Evan thoufh faw publtthad iludiaa 
hava ao far anaminad tha quatlion of 
aaa on talavkakm. al Waat Iwo impor- 
tant iaaMM havf baan hif hlif hl*d by 
lha Iwo aludiaa maniionad abd\^. Tha 
moat obvioua poini ia tha diffaranot 
in inlf rpratatkm of tha data by tht 
iwo raporta-^unfortuiuitaly rwt an 
uncommon occurranct in aocial 
acianca raaaarch. labaliiii aiwl da> 
finirif tha pharvomana undar aianii- 
nation. lai akma drawing cot>cluaiona 
from raaulta. ihov^* viiriiiiont from 
invaallgalor to Invaaiigalor. WhUa 
Ihia kii»d of diffaranoa it not uniqua to. 
tha aodal aciaiKaa. tha mora complai 
tba dau and tha laaa itandard lha 
iaaaauramant-H)ualillaa ofian in- 
haranl In aocial aclanca aludiaa— tha 
mora likaly thaaa individual diffar- 
ancaa of intarpratation. 

Tha aacond poini lUuaUaiad by thaaa 
iwo aludiaa of aai on TV it mora in- 
Irtnak \f> tha lubjKt maUar ilatlf. 
Tha public concam aboul a«i on TV 
•ufftata that tha ganaral raa^lkm ia 
much in katpinf wUh tha aubatiiutioci 
of bahavior for varUJ ataiamanla, aa 
ia found in tha atudy by Farnandu^ 
Collado and Graanbarg. And, in fact, 
thatf ara no tdaniifk dau to Indloata 
that varbal innuando ma)' t>ol affact 
lha young viawar aa much~-or aa lit- 
lit— aa ai^idtly ravaalad baha\ior. 
What ia imp6rtanl hart U lhal wa do 
not ki»w thf afl^cto of aithar tha 
varbal daKrlplion or lha aipUdt 
daptclion on tha young viawar. Ra- 
March flndingt of tha Commiaaion on 
Obacanily aiid PoriKif raphy in 1970 
■uffMt that «kpoaurt to aipUcil 
ariUAliiy latmi harmlMa. Navartha- 
laaa, public itntltiviliai art claarly 
hif h; wbaihar thoaa aanaitlvlliaa ara 
iuftliflad by tha facta tilU rtmaiM an 
opan quHtloa. At tha vary laaat, 
iluditft thould bt undtriakvn lo giva 
aoma ob}tcliva aniwara to thaaa 
quaalioiu. 
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One •u(h tffurl u ■ rvcini lont^nl 
■n«lv»u b) KubuiiUui ■lui hit rol 
)t««i»«» (SiKpriiiait VI «) lUTh), «hich 
co«inriiui}i» ii(iM>Mrt o/ •«|»ltcii w« m 
ntlwoik pr\it(ram» iirvtl in the 
ltt77 78 bill (KKiiniipnU ■ 

t'ftiHintird (iirri^^hr n, iiiniirn 
r\irthiiii\,)rr Mratiiil inlrro'urM 

iihpltvil lit ihr l»i:s :g 4n«)x^K h\ 
Krmi/hUu vi at »Im:7) ^, „n 
pbtsJ hhrrn lintrMl.iiiM}; »hr \*ri»li ol 

rffmrl i lurU loiinu dr. ir»*r 
111 Molrnt iMiKriX u iMrlulK oIKri b\ 

Issues of policy , 

Wh.i 

l»h«i|»r<.h «)ll t«Or\ |M«>|y MM(I MMmI l.H' 

Uvuir" Trrhnih. lUf ii„.m ^.,i„|rt 
iitritt^tl ptniii to lir ihiutv u (h^i rviit 
wiib frtirU fleRi irxrWr* h liiijtn|t\ ih«> 
IHihw tt' Ijr fi>(K»ur^ riirt l\ rntrricr.x 
«» ■ liirfri rt-AVill hi* rrntrtn h 

Thr hiftlt>r\ i>f ihr jSurtiron ( ><• n»>rai\ 
pri«|tram prn\ iili>kl »iM»ful » nsr ftiiid\ 
of Ihc tuinplF«i/ir% ol this uhur 
\\h*ii ihf Sur^i^on (iriivr«)\ pro 
Cr«m of rrMritri h v>a* iittttatni. ihv 
•d\'i*j>r\ (iiiitniUirr >s «\ < hArifnl by 
theSri ieur> of }\V:\K , Hobcri Kimh. 
»uh thr rv^iHtniibihl) fur tfiuworini 
th« <|uv«iit>ii iiit|[inally r«iNMi bs 
^n«tor .li>hn PnHore (^htfirin«it bf 
th* ^n«ir SiilHommitUr on Com 
iitunimtuiiu IKH'%thc MtvMm of TV 
violnu* Altiitiiliilr a)i^r«ftfttN» b«hii\ 
h'tr on thr par! .>! youii^ i hilijrt n" 1"h» 
I'oininittvr 1^119.. .tpM^f ti vn)itintii 
from makiitK p. .its r^dtniinriula 
tions, Himr lh» Y\k\K h» nu rrfuU 
tor\ rchp4ii)«tbi1u> m thit atva Thuft. 
whni thr uoniniiUf rep<»rl wtk% it 
»UftJ in 1972. itirrrv^ai miHi>ruMton 
of ifirw't |mhc> impbi^tioiu. not wtrr 
thtrr «iiy ^ttfrifu |miIii > r»ii.iniurii 
(Jatioiu It) that final cbuiim^nt 

Sanalor I'axtort. on rt ori\ m| iht rr 
piut in January 1|72. wan tufTintnlly 
roiictrntd. b4»lh about l|)r lautiou* 
wording of tht conrlviaioii and thr 
•ba«nc« of policy rtcommrndalion*. 
to call ani\thtr atl of hfanngi in 
March 1972 to clarif> ih* mtrrprt 
Ution of thr rvKults and to atk thr 
committtr mrmbrrik for (hrir |Kilicy 
r«Cttmmtiid«tion» mm that tht^ w«ir 
no lonftr undtr offuia) i^tiutrainl^ 
What Senator Fattor« Icarntd at 
lhoa# KtArknita li now a familial 
chiractariitic of Kitntiit* »|>rakinK 
out on public |>olicy th«ir ttiifiitirH 



fvprrtiMT affmd* ihvm Iittir advan 
ia«r HI Ihr pubiM p«4ii'> ar«na IVrr 
wrr» rrUiivffty ff>A Murkablr and 
CiHii rrir ptilicy m^ttnintritdatioiu 
foribiximini lnd#9d. thr ntuat •!>• 
rifii m omnirndaiioii C4intf from tlir 
Srnalor htm»#U a rr<|ur»t In ihr 
S«rrur^ of HKW and ibr K't thai 
■n 4Mnu4l vK4«i»rv iiulrft U poblulvrd 
lhat *onld maanurr thr amount of 
\ i^cd \ H>lriicr rnirrinc Ainrrirah 
h,.n»»«v N<>«iich iintciat inJr» ha^ rvri 
rmviKriJ aliboufh (irtbnrr ha>^ ait 
niMll\ |>r.<dorrd *oi h a lui aMirr. a^ a 
coinmuaidtit of ht\ tin^nntt! rn^vaiib 

V\ bai ikilraf from au rhaiitinatioii of 
tht SuiKfm Orn«r«r» profiram in 
rrUoapnt t% thai th» advimry inun 
noM<*r «a% forrrctl\ confinml lo thr 
vxHiiiinMiion of thr rrM-arrh qurilion 
H»j» Ibr nrit itrp wak nol takfn--to 
M-i up a dilfrrrnl comioitttr. to dr 
\*lvp iH)\ii > rriA^nimmdatioiiion thr 
b«\u of thdl rf M*ari'h and in ktrpin^ 
wiih Wm*] (iMiHtrainUaiid i>(>rratioiilJ 
frnMbihl\ Indeed, il mixhl x^tl] havt 
Uki n ni.>rr timr ami rarr Corxamine 
thr litniplrviliM of hki*) policy in 
.»rdrr li> rtunr to rrahMu and uirful 
timflufo^ou aboui a i.hi*) ronrB« of 
arln»n than it t<Kik to rvalufttr I'hr 
rrhrari h Hndinfa 

Attriiipii at policy fornialion con 
crriimit »riual conttnt on TV will 
bring thr^complriitiri -of Kvcial 
•riencr rrwarch U» pubbc attriilion. 
For riAniplt. m DMiuthier (1977) hm 
piiiiitail iHit. th« conrbunonk of thr 
Sur|ron Ganfral'i ixiinniittrr afTirm 
Ihr iiK lal Irarninf modal Thr Com 
inusion on Ob*<>«nity and roriiugra 
phy. on Ihr othvr hand. concltid*d in 
1970 that rxpoaurr toripliclt laiua 
lit> «rvninj harmleu Atidf from thr 
fait lhat thf dtfTfraiicri tn thm two 
a«tt of coiicluaiimt may be partly a 
rrflfction of Itbvral vtr»u» conMrva 
Uve vaUir judgmtnU ralatinf to 
•«Krfft»ion and mi (Harkowiu 1971). 
there az«4^r intrif ulng implicatitmft 
for t^ial policy in other diffrrrnctt 
hrtwV^ th* purtravd un talaviiion of 
violrncr and physical intimacy. 
Dirnfttbivr auffMU that tncrtaaad 
p^irtraval of mi on ttlfviaion may 
becnmr an important ftiihititutt for 
fKtrntivf Mk education prof ma. 
Whilr such an amnion m*> provoke 
(on^derablr dtb«te amunf locial 
M irntisLv. If t aloM the public a1 larft. 
It i« worthy of further ronftideration. 
*s %ii)l another pertinent renearch 
question 



Difficultiet ill arnviiif al policy 
lUidrhnrt loi adv^rtiiiny ti>ibi)drrh 
arr euually appairnt In connrction 
with iKr current TlX' t nainination ol 
tht m«nt» of a tradr rule to rrgulatr 
trirvuion advert ti^tiiK of candy and 
i>lher ^u|arrd prodmts I'.ibiKlran. 
thr m triilifii fvidrmt. piiiiiaril> d» 
rivrd from thr NSK irpori (Adirr 
I9<7) and finm thi iniriprriatioii of 
thai rMdrnir by thr Tl ( iKNiner et 
al lli7H», IS ihr kuiircr of niocb dr 
balr Si.inr of tbr m triti i%l» hn ion 
litbuird i««lbr Itii iniurr nir piibliih 
wMoplaiiiinK thm ibrir ftitdniKv arr 
noMnlriprrird in thr \^\\ Mnfl rr 
pori (Si baai 11)78) 

It IK a niinoi iroin thai i«vi^Ari hrrik arr 
jviii amuirk 10 taki iviUi \Mth inier 
prrtalioni ^^h^cb thry m> |u lie 
yund thr daia drsi^nrd iti support 
•onir chanyr in m»bcv on Irlrvikion 
advrrtikiim a>. their vollraicutk were in 
to takr laiiir with inirrpreta 
tion^ b) thr SurgriHt Grnrrai'k com 
inittrr which they frit dul not $n m 
far ai their dal« iiidnntrd The cor ^ 
reit fenrraiiiation may well be thai' 
kocial »cirntiktk find it diflUull to 
aiiepi Aoinronr rlir'k intrrpreiation 
of thrir findin^t. ref^ardlrftt of the dl 
rection of thr pollc> iniplii ationi 

In all thr present rxanunatioo of re 
iearch on telrviMini and Micial be 
hnvinr and it¥ impbcatiim^ for social 
|H)bry there a ra a nuink>er of iin|>or 
Uni iuuet to roiikuler Onr p<»ini that 
bear^ re|>eAtiiig i% thai thr rrtoarch 
doefc nol b> itself idrntlf> the policy 
direction Nor. fur that inatirr. doei 
thr research todate Miisfaclonlx deal 
with the many rrkrarch qur»tion> 
that arr relevant to thr |>olii>y direc- 
tion* At a major conference on 
priorities for research on teievitinn 
and children held In Reatoii. Virginia, 
in 197& <Ford Foundation 1976). an 
entire agenda for future research was 
developed Topic* ind iiiethmloloo' 
recommended ranyed from simple 
experiments lo identify effecta of 
disclaimers and warntnf » in televiaion 
advertising to long range sttidin. in- 
cluding crots national Mudies. to 
study the affects of television on pO' 
htical and s(tcial bebefi 

However, except for the Surpeon^ 
General's program of rewarch. plus a 
ne>* program supported b\ ihe NSF 
in I97B follouing tifie 1976 Reatun 
conferenre. no niiijor frdrmt pn^rAm 
of research exist* Time and ■gftin 
over the past t>*enty \far^. following 
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umiiMiKialioni K«vt b««n MMMk fot a 
"UltvUioit i#Mtrch (*#nttr " In Mtly 
)97S. SvrMloi Wtmivll ArH)«rwm of 
Minn«%ou htfan tMplofing iKf (m- 
•ibilily oif tvfuUliiin tu Jrvtlop a 
**TtWvtM4m ImpiMri Aw««m*nt Act,"" 
but to dttt no f\n%\ drtfl bill \\m% 
m«tfruihtti!t 

Tht ^hivvmAjui mtvMiiki. primarily 
rv*|windhi| lo th* prt^sur** frmn tb« 
Sur^von (itnvral K }>M»yiam. Kavt 
tuipendvd lOTU ttppr^jkimtitb' 
1.1 rhilliun. iiriiiiariK on ihr (atut uf 
tt)rvi»#d vK^lriic* Thr Amtiican 
ttitfviainh hidu»ti\ ^«tnii much U*a 
wllliiif \o tkaroinr lh« i>««<|,fW a 
ma)cu piofirfm rfMiarfhiK*i><Jo«a 
thr bfiiiftn Biii«d(-a»lin| Corpora 
tkm. whkh> in 1976. txmunu«H>iHd an 
tinintnt MHiuU^tftl, Elihu Kat|, to 
drvflop t tiiii\pirhtn»ivr Ml of r«c 
im\m«ndtiiitn> fur « progriUD of 
rtKtar«h (Kali IHT7) Wtlh iht 
Anitricaii uurM^inn indualry op«r- 
atlng al tUiul a 110 billiuii annual 
budftt tvtn oiMP iriilh of one p^rctnt 
dtvoiad U) M>cial rtft«arch would 
tmiHin( lo 110 milliuii • ytar What 
Ktlt haft rriommrnd#d lo iht BBC 
would wrvt »«ll Uilh lh« Anurican 
ltltvi»ion indukln and lh« public a 
romprthtn»iv* prt)f miD uf r«March 
undtr tht «u»pH-«ft i}( t niw founda 
lion fuiidvd hy a \ aritiy of ftOAircM. 
inrludini ihr brvtadcailinf indu* 
try 

What i» cntiral in «uch an vndttvvr 
ii lhat il h« ft»*n ai a tuni it rm pro 
|ram In an rariiai papar (Kubihilt in 
1976> I propoatd luch t lonf ttrm 

ttrumtntallly ihal would includa 
dyiitf way« of tnhanch)| lh« ^alu• 
of ttif Villon to lh« child vitw«r li la 
liktly thai imporlani Hndinfaftlill lo 
b* uncov«r«d provtd« |uidfftin«« 
for mali\n| itlrviftio* a moM ut#ful 
iftnt of Kocialiialion than it It al 
py«a«nl. 

A wholt Mriaa of n«w popuUttont of 
ttWviftlon virwtrt await ih« bantftta 
of a confti/uctivt ttaminaiion of ih« 
way UltviftioD influtD<«t'Our livtm. 
Th# fvidtnct U alraftdy cfettr thai 
oldar paopit walch incrtating 
amounlAuf Itflfvliion Or|anitaiHma 
of u)dar indiN'iduaU havt b*fun lo 
crittciM th« WltviMd titrtoiypaa of 
tht h«lpU«» and mf^rm tldtrl) Ht- 

Snt public bruadcanl piiif ramminf 
<h M "Ovtr Ea»\ /' dittclMii to an 
oldar audiinca. ha« ftho«n how ula> 



vWkw t*n bf of i^iAc InttrMi tnd 
ban«fli 10 ihia po^Ulkko. 

AnoihM grou|» wotiK)' of tpKlal ai 
Wniion inchi^ iha iMiUulion*li«d 
m«nul p4i>*«iu. wKo. in publk 
UU hoapiuk watch a larn amount of 
cvmn»«rciftl uWviakm in thtir day 
room* (Hubtnalain at al. 1077^ 
Cartful Bludy may providt intif hli 
inio K<i« ihi» ititurv-iinit aciiviiy ovi 
b* c«mvtrltd into a mora maanfhfful 
pari of iht luUl thtra|HPUlk prtig ram 
of ih^r tnttituiion Hubin&uin«ml hi» 
volltanuft havt bttn aludying tht 
tfftcta of TV on iiitlllulionaliitd 
chiUjiti> (KiK-hmtwtr tl al I97S) 

reftearcn and policy 

What wai inllU.lly a narrow focua on 
lh# pr««umtd harmful tfftcU of lal< 
tviaad vkUtnct ha* baf un to bfo*dtn 
uito olhtr ar#«a ihal may htv* >vtn 
mort aiitMiva and imp(>rt«ni policy 
i'tmphcaiionft. SorUI ackflllata €«n 
nakt important rontribuiiona V> 
policy dturminatlon«, but ihtra art 
Im^Hirtant conatrainta thai mutt bt 
undtr«iuod apd acctpt#d In^ptr 
tuaaivt aigumtnl, Htvan (1977) 
makta a catt for lh» rolt of tht aci- 
trtiiBi in conirlbuithf to tht policy 
proc«aa Ht tt rtutt iht nttd for act 
tniuiu to "iMk activa roitt In pol> 
icy makinf both in iht public ami In 
tht privatt ttcton." Fundamtnlal lo 
taking auch a rolt U tht nttd tc^ roc> 
ufniia tht difftrtiK^ bttwttn tht 
world of tht tcitntUt and tht world of 
tht public oflkUl. Th4rt U a batic 
dichotomy b«lw«f n an tmpha>U on 
Kitnltf\c iiM^uiry and an tmphaakon 
•ciKHi and docUion makini. That 
dichoiom> it Juat aa raal btt wtan tht 
»octal acitnltal Utuking al tattviaion 
and \u tfftcU on tht vitwtr and tht 
ttltvitibn ofnciala who havt tht daily 
rt«poiisibilily for dtcidinf what dota 
or duaa not |o on tht air. 

AU too ofun tht aoclal acitntiai 
vanturinf into taltvition policy con- 
aMtraliont maktt nalvaly awtapini 
rtcommtndatlom with rvo undtr> 
fttandini of tht tnormoua complaaity 
of rtapondinf to all tht prttfturta and 
ntctaaittta of productloii. At tht tamt 
■ Umt. aomr VMponilbIt mtmbtrt of 
tht itWviiiun lnduitr\- takt rtfUf t in 
a dtftni{\t poaturt about tht impli* 
caitona of tht rtttarch findings In 
thi» vonltxt. a variation on Btvan't 
rtctmtmtndation that ftcitntiata tn<- 
fat* in thr priM:«af would bf 



that tht BocUl aoWnUaia and Vht 
tslfviaHm induairy itfflciaU tnpaift in 
a ct>htinuin| ditluf ut un how tht rt- 
March on ultvtaHm and chiMrtn ran 
bt mort tflKtivtly uulitvd 

For lunaifly. M»mt tffnru^ in thu di 
rtction art airtady undti way. All 
ihrtt ntlwurkk havt a varitly uf a(- 
livllit» In ouuidt rtMaroh 

conauUa)tl» mtfl with ttlvvi»ion 
ptra^mntl prt>f lammlng (or chil 
dran S|>tctal iuhf«rtnvvK and work 
tUinn oil rvMarvh hav» l>*»n %^hh\ 
»orMj m r^n^ ytan^ to (uundtiuuu. 
by ihr iiidutlry. h\ ritiith action 
|r<\up», and by proftntional oigani 
taliont 

f^arhapk mott coroptMini rtaaon 
for tnort rollaboralion among all 
a^ioiA-^tnduvm, rtftfarchtri, tht 
vtfwing public, fouhdalloDi. and 
(ovtrnnitnl agtnciaa— U ihrcoiniDon 
obi«^'livf« htid Taltvikton it now a 
diKninanl voict in Amtrican lift. It ia 
a formldablt itachtr of childrtn lit 
htalthN fulurtahouUl t»r iht inltrati 
and rtiponiibilliy of al) of vft 
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•nd R * r«jkm It7« A»i#>iiinf T,Ui>i- 
•*wt i ln/tu4tHt im Children t /VoMrial 
Brfiatii^ N«» Yo#L BTuoVdak Interna 
t>vr>«l Imuiuu. 
^h^t. K lt7^ T\* ad proht tniM m HilL 
rtMarchar m a/*A Woniiuf vol f . rw. t. 

** •^»«>d h^rvm two 

rtM^ch p/udurinc •vfwU Tht SurMOA 
GefMral-k tjwu/y and **SMm Stmi" Ahor 
Nai Af tfW Myr . vol S 
Schram*, W . J LyW. wvd L R. rarktr IMI. 

SunfyrdUiUt ftmt^ 
Silv»(wa«. U T.. J N SprafVin, tnd R A 
RuS4n«iMM It7» 5>i «n rtr#M«*« A 



UrMliMMl iMIityi* ^ 
««««ir.J L.fd.lt7l ni^CwUfW«^A«K«« 

Afwi and VM4vmi ^Mdisk 
lwflalt(*••c«RMMrc^ClMMlcU imA/Vi» 

S4M«^ A H .andL K VtwdiHK 197* /mmti 
^TtUiiMvn^Ch,l4r*nm^ Youth Univ 

•fCllKi«0 I'M 

iur|«(w-0«?««tal'k SfMntifk Advtery Ow 
Miti»« d* T«bvi%K>A and Social IMKavtaf 

pmrt */ rr/ft4»rd Vtvtthft Ui Gov«in 
M«ni rnntic^ (KrWt 
TinkMd. J W . and S W. IKcmahw. It77 
Pr*»4 cwtraca ol th« |»7J rtptift un ukvi- 
MunandtKuJUKaviof t/MrrM/iim i/bar| 

T»nntnbM«, r H l»72 Studm (• lUw Md 
uW%itton MdiAiad aruuMl and ^fmaMM 
A irfogrvM fffpurt In TtUiMun and So€i*l 
BfStvwr.yriA 5 Ttln inon tfftttt fUrthft 
i'lpruraiiMj. ad G A Co«MU*ck. L A 
RublfMUin. and J. P Murr«>. U. ft Gw 
•rnm«ni Prtntln| OfTWy 

U S CuwmivKwonCivdRuhU If77 IVin. 
diM ^irvMint iA# H'vmfn and Vi- 
in TVJfkivion >A atbu^toa. DC 

>A«rd,S lt?3 EirKUofuWt-WonadwrtMf^ 
on (hildrrn and •dultvtnu In TtUi-iH^ 
and .Socio/ Bfhtnor. vol ft. r#^«MM in 
IHy to^Dmy U/t f^tUmt 9/ . 96 ft, A 
Hubinutm.C A Comiuck.andJ P Mui- 
») U. S Govt riumat Prinllrv OitW. 

Ward. S.. D B Warkmwt. and E WarUUft. 
ItTi ChiUrttk Uvmnt la Hay Thf iM- 
vttvpmtnt «/ Cytuumtr /n/ofi^rien ft^ 
r#itind 5Ai7/f Cambi»d|i.MA hUrktUM 
^nc« tnMliuta. 

W'ttvJ H^^andR Kndl IIT7 AntumlM(i«i 
•/ Utm nudffli 0/ UlaviahM vWwlnf and 
•urMiigA. Hum^is ComnunifalMMu Xf. 

un. N 1977 WafMMw/ Sunvy 0/ ChMm 
f^timnv) fffMha N«» Yock FbwdaUoo 
rof Child Df vtlo|,mt«L 




"Whit wlih th« primAO rxifntnl ability Uit wid thf difffrfntidl iptitudv 
If «t ind thf rf Adini rtidiitf u tnt And thf bank »kilU tfM and th# J Q 
tNt and tho irqufntial tf»U of fduialional prucrttft and Ihf mfnla! 
maturity tf»t. wf haven't bffn Ifarninj; an\ihing at »chool/* 
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"Th« iUt« of tht art oi commt rcUl chUdrtn'i 
ttiflvltion pf ovtf thil \h9 nMlon't children ar« 
not *» ImpOf Unl ai th» b6tlom Un«/\ 




Children's TV: Sugar '^ndVi 

and Nothing Nice?*^ by P£CCV CHARRiN 



TllfVtSlON TODAY IS a (oui-blllK>iv<lollar 
IrxluMry li u •••Ihown and talman, Ms- 
lory and hyttaria, crfaitvt «ntf rUinimml and 
mindlf>»» m«yh«m. 9ul abov* all Mltvlsion In 
ihit countty ii b||, big bu»in«s». And cbHdrtn 
afv a diiproporlionalt part of thai butJntit. Thfy 
ai« uird, mitUMd. manipuUlvd. and mitdir^citd 
by an indu^lry iKal rvfardt two-la-tltv«n-»tir- 
old childrtn as a product lo be »o(d lo iht hi|b- 
ftt bidder 

Faw oi our young ptoptt can r«nwHnb«r Itft 
without t«lavliiOn. th% m«dlum hat grown up 
along with tbw. Over th« last thirty y«are. *t*t- 
viiion h*i |rown from a rwvtliy, a luxufy IO» ibt 
wealthy, to become a Maple in atmofi 96 ^Mfcent 
of all American hornet. Children today ipend 

' liWire time watching television then they fp9f^ 
In the ctatsroom. or in any activity except sleep, 
•y (he time a t^Wd reaches age eighteen, he hiS 
spent two full years of his life staring at a small 
screen. ' 

Although only t5 pefcenj of a child's Viewing 
time ukes place during daytime houre on Satur- 

, days ^nd Sundays, the netwof^ schedule hour 
after hour of what a recent Michigh^t Slate Unl- 
venity study has called "the most v|(t>l«n1%ind 
most deceitful time Mock of proframiplng on 
television " In addition, a ci^fHiderable portion 
of a child's TV viewing Ukes pUc* during after- 
school hours, when Independent, and UHF »ta- 
tlons recycle outdated lituation comedies, west- 
erns, and quli shows lo attract young viewers. 



^vggy Chacon is 

TeWviston (ACT). . 



preijisni ol Action for CMtdltA*! 



In the lat« 19%. animated programs 'ihlfted 
from the st«ndar<;| Mickey Mouse and Donald . 
Duck cartoorts to len^ featuring monsters, su- 
perheroes. gnd Klen^e-ftction creatures. It is not^ 
uncommon for characters lo retort lo murder, 
bombings, e^r chases, and shootings to extricate 
ihernselves from sticky situations. And If all else 
falls? there's always the last resoM: mysterious 
dealh raysl 

Thew antisocial behavior pelterns are often 
combined with racial and sexual stereotypes The 
world children watch on television it peopled 
primarily by white American malet. age aigljieen 
to thfrty-five. Women are more often witches 
than wofkert; blackt ting and dance; Oriantalt 
are villaint; and the elderly are victimt. 

The commercial broadcaster has no Incentive 
to develop Innovative, age-speci^c programming 
for chll<Vtn as long as ratlngf It the nume of the 
gimt: In 4he eiirfy days of television, programs 
werrthe bait used lo sell TV sets. Now that more 
peoplb In Ibli country have a television set than 
have Indoor plumbing or refrigerators, programs 
are the bait used to attract au^iefK^ to the ed^ 
vertiting n>fmtft. 

Television edvertltlng to childrtn hat evoked 
Into a complex, highly tophlttlcattd Industry. In 
^9J9. IX)0.000 was spent on radio advertising to 
chil<lrtn. Today, the two-to-^leven-year-oW mar- 
ket Is the object of a $^.000.000-a year edver- 
tising aswult« v*^th ads for toyi, candy, cereal, 
► record offtrt, an»wtfnents. and fast-food chain*. 
Advertisers obviously have not ma<*e this kind of 
Investment to attract f><ckels and dimet from a 
child's allowance. They rtcognlie the pertuasive 
|k>wert of chlWrw as surrogate laletmen. a 



with MrVlailott of Buatnew and Society Review, wlltorlal omcal^~-870 Setenth Are., New 
York. N.Y. 10019. Copyrlifhtim. 
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A Sugar t^lli for lolMMi/t TMlh 

rvtnM b9km li • p»MMor««»^ic vtrtkw o« • lNrty>«M«ind mI for Uft $«vtfi wtikh appMrwl on WC»$- 
IV lA NviA. VoHi Th« commMm Mow tfM ad ihoM of Imm Cmmmi, ht^l of nulrdkm dtMit< 



tmnt at ColumbU T#MtMf«' CoH«f». 




I. IMitKMAMSMWi U»» t. CHOIlUt 



iiiptt llMNm Mii*t to 




4. ft It IMM. 



Or %N fMTxMy VifM 




M wmy tnd wondnhil ctmmwrcW. nMm • pnxftict wft(ch AM twiW 6t btifr oft wtthmit. Sucking 
OM llh Stuftt aAar «no<litr, tMhln§ on^t ImM tW(h iwftr ov«r «n MttfxM ptriorf 0/ t/nw CT/Mr''* 
Am on ytxif tonpw «fi</ nudt (o tMf) to practicWV t«Mr«n(Md (b pioifuc* c«W(«m. Th* '22 /kWm' ar« 
prohtkiy whM panntt wlltnodin thtftr tttHOrtn'i mth H Ihty buy tftwn tfw ptwhct," 
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f hiM iicmn'l hiiy« lh« rtiourcM H> buy • pfodiKl 

fvltlng Mom ami D^d K> biiy )l fpf him At an 
Otcar May«r n«<:ullv« puli tl 

"Wtwrn .you a wonun on a product and 
•h« f09i inio lh« ilur« and flndi your brand 
iw't io «tuck. pfob«bly forf^l about II 

•ul wh«i) you mH a kid on your pfoducl, II 
K« lan'l §9\ )l. b« will throw bImMlf on th« 
llcKir. lUnip hU and cry. You can't 9»t « 
r««tticin Ilka thai out of an idult. " 

Durtiii a tlnyk w««k th« aV«fay« child will 
«ln>ott \ht^ tbouMnd commtrcUl n>t«»if«t; 
lhal't l)v» houn ol adv«f1l»<ng «wiy w««k lor 
\f%9 nation \ 3S niillloii children Thcrv ar« mor* 
coiim>«rriali un chi(dr«n'i IV than on adult pflmc 

No wond«i tha imu« of Mlhng to ctilldr«n Kai 
b«iom« A mallfr of )nt«nft# concern to all tW>»« 
who cai« about th« hMlth and w«ll>b#ing of 
children Many pcopiv b«h«v# that b«CAUM» chil- 
dren aif n«ith«i abt* to dUtinguiih fact from 
farilaiy. nor undvi stand th« functiont Of tb« mar^ 
k«tplar«, adwrtitiing to chlhlrvn i» inb*r«nthr 
niiftlaailing and unfair Or Richard Fciiibloom, 
M#tiif«l Director ol th« Family ^«Mlth Car* Pro- 
gram ol Harvard Mtfdical School, eMpieiMd thii 
opinion in a statement to the Federal Trade Com- 
miuion 

"An adveftitement to a child hat the quality 
ol aA order, not 4 tuggettion The child Uchi 
the ability to let pfiontleft, to determine rela- 
tive importance, and to reject tome directtont 
ai Inappropriate. " 



•UGAa IN TM MOtMNG 

Almost half of the MtvertlMmenti ^directed to 
children are for heavily tugared food*, leu tban 
2 percent of the food ads aie for milk, fruit, or 
vvfetablet. Candy, )unk food, «rtd aupeaweet 
cereals are marketed to children et rHitritlouft« 
delicious, and fun tO eat Some cefvelt advertised 
as eppropriate bttekifast chokes contain so much 
sugar, more than SO percent, that nutritionist )e«n 
Meyer has suggested they be rttebeled m "Iml- 
Ution cereal" ind placed on the candy counter. 
Pediatricians, dentists, and even the FDA itate 
that sticky |ugar between meats causes cavities* 
yet Mart, Inc markets Milky Way to children, 
with the oft-repeated slogan, "At worV or 



play--aM day, MUky Way " Do fhe e^ecutivet of 
Mart, Inc encourage their cnvn children to nibble 
these stk ky srmks et any hour of 'the day, or do 
they carefully leach the Ucit ol dental life to 
^ their Vulnerable offspring^ 



"Somt cercalt Advert(i«d ai approprUtt 
br«akfait choice contain to much sugar, 
m0r« than 50 percent, that nutrUionltt 
lean Me/tr has suggested lh«y bt re< 
lab«l#d at Imitation cvreal'-^and ptac«d 
on the candy counter." 



When they ire not sweet^talkln| the young, 
IVs admen are tnisy turning the living room Into 
a toy store The TV cpmnrterclil Is the answer to 
a toy maker's dream It afford* the opportunity 
for visual demonstration, loud music, slow mo- 
tion, fast action, engines .whining. ar>d t>abies 
crying. Armed with market research, pretested 
packaging, and program tie-lns, the toy salesman 
appears eifiy ir>d often during thai pre-Chrlstii>as 
season. There was a time when toys were inex- 
pensive, simply made, ar>d related to the devel< 
opmental rteeds of the child. Now the pressure 
to create an effective TV corrunerclal afbcti the 
design of toyt. A rag doll looks dead on televl> 
lion, but the doll that walks, talks, blows bubbles, 
and burpt is a star attraction In a thirty-tecoix) 
dramA. Despite the diKlaimert "batteries not 
Included" or "each Item sold separately/' e child 
is often disappointed to find that garble doesn't 
come with e hir coat and four frlet>ds, or that tbe 
Hot Wheels race-cer set doesn't really look that 
much lll^ Indianapolis after all. 

Toy commercials accounted for §4 percent of 
all children's advertising during the after-Khool 
hours on a New York City nation In November, 



DiPAKTMiNT Of gUSINfSS WtSPOM 

"To understand Cuba It helps to understand 
Mohltot. They have e»ese drinks In Cuba* They 
call them Mohilot. Rum. Soda Sugar, lime ht\c%. 
A ftpfig of n>lni. Eveiyon4 drinks tfiem. 

"It changes everything. Two or three MohlKM 
and yoM begin to urtdtntand. You begin to see 
mofe ctearly. Yet, Cutia is a communlit country, 
gut Uid back Very laid badt," 

--SaHy Quinn 
loumalitt 
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mtmtUduifii of hivi, g4mft. *ml hobbynAfii 
H>»ni About *IJ}.MA.OUO on ntiwofk *dv«ilttlng 
m If 71 n«aity half of ii dirvcivd to yoo^g vtvw^ 
tff on iiluiday ami Sunday morning p<oframv 
Th» proliftutlon of ll€«i>t4K4 ioy» with TV |l#*lnl 
cr«al«i « boomvfang ^H^x. A pio«r«m lllit 
"$ W.A T HHjff A dvmMHl foi S WAT. «<l)cm 
figuiM. which in turn i«fvr it •v«H^prt««i>i 
i«min4j|«f 10 wAlch ih« h«ioM on lh« tub*. 

Until r«<«nlly. ih« bro«dc«il«ii' Cotlt of Good 
fracti«.« p^imlllvd pilU lo bf pu*h«d Ip youngs 
lUft. pilit thai Mid on \h^ tMck of |K# bolll*, 
"•(••p out of reach of ch)ldi«n." be^auM in ov9t- 
dow. th«y would put chlldian into coma o* 
•hock II wa^ not until Aclion Iw Childffn i 
T»l»vi»nm (ACT) paiiiKmiHl ih« Fvdtial Trada 
Commiiiion to prohibit the itliing of v^tamlni 
diiartly to children that Hi* ind^Mry lOok actioa 

Mudton fbaimacvoticaU ignorad the Coda ban 
In an attampi lo mar^al Spltiaiman vitamiha, ua* 
Jng the roi«ic book hffo SpidamUn to andona 
lha tpfiial qualltiat lha plUs. (Hudion li 
own«d by Cadanca Indtittriaa. wh»ch alio owm 
Maiv«l Comici ) in ratpona* to a com^nt from 
ACT. f TC iiiuati a conMnt ofd«i' prohibiting 
tha company from veiling vitamint to chiM au< 
diencei 

In another illuitratlon pf corporate ditregard 
for the vulnerability of childhood corKarna, 
WOCA. an (mfependent TV itatlon in Waihlng- 
ton. DC in 1975. during the two wetb b«for« 
the Fourth of July, that nation tch^duled Afty- 
four commeiciait promoting tha sale of flit* 
worlit The manufacturer bf fireworki had 
arranged for all thaaa talea pitdm to be brvMd- 
cait on popular chiWran't programs, ihcluding 
"Sug* lunny," "toio f. Circui," "Cilllgan'f If. 
land," and "Suparman." Complaintt from the 
AmarKan Academy of redlatrict convinced the 
broadcaiter to cancal lha potentially danger out 
campaign 



CmOMN KM MAftUT 

In deffnia bf latf^ragulation. tha Ivlavition In- 
dustry irguat that outtida regulation h an un- 
necaitary impo«l|ion and yrould reuilt In antraOf- 
dlnary expenditures. Industry and govammant 
talk a lot about the coiti of regu|atlop--ln tlma« 
money, energy, and paperwork iut the real if- 
ma it tha cott of no ivgulatlon The tiata of tha 
art of eomnoercial chlldfan t lelevitJon provM 



lhat «f If^ragulailon <^ no4 work; that left to Itt 
own device*, bunnett doe* not make the right 
decliion, that the natior)'* children are t>ot at 
important at the bottont line 



"In « lyplcai Saturday irtorning oi cartoon 
show*, an animal is more apt to have a 
speaking part than a black." 



The Colli to'toclety will be enormout if we 
contlnua to treat two-to-eleven.year-old childtan 
at a markel to be captured Some of tha coitt 
are obvioui poor dental health and nutritionally 
ditattrout foo<i habiti The toll In dental blllt 
hat reached a lUggering $S billion annually. 
Denllttt rc^gnixe that tha ftlnglfblggeat threat 
tajjbnial health it sugar, Ami y«t talavlilon con- 
HiHifi Itt luiW'twfet talet pitchet hundredt of 
timet a week. 

S€>mfl of the cottt of Inaction are mora subtle. 
What are tha effects on e child's percaptloht of 
society whan he Js constantly Exposed to racial 
•nd taxuat stereo'typesf In tha world of tatavitlon« 
capable, self asturfd, ruggedly handsome malts 
predomlnaie in the leadership roles. Woman, 
In conlratt, are often shown as weak, Insacura, 
scatter-brained, and submissive. In a typical 
Saturday morning of cartoon shows, an animal 
|s mora apt to have a ipaaking part than a black. 

What ara the affects of Incessant ekpoiurv to 
vWant Inttractlon on telavislonr Ara children 
learning that violenca ami a^^grasslon art accept- 
able solutions to probtemsr M it works for their 
haroas. why r>ol for them? Whai Is ihf affect of 
violence on people's perceptions of reat tifa vi- 
olance and danger? prs, George GerbOer and 
tarry GroSs of the Ai^nanbarg School of Com- 
munications have four>d: 

"heavy vlawars significantly overestimated the 
etitent of violence and danger In the world. 
Their halghtened sema of fear and mistrust 
Is manifested InUelr typically mpre apprthtn* 
^Ive responses to questions about their own 
personal safety, about crime and law enforce- 
ment, ^nd about trust in other people." 

What are the results to society of an atmo- 
sphere that aiKourages materialism and consump> 
tlon In children ai a very early age? With ^11 the 
sophistication that Madison Avanue can mWstar, 
televitior^ advertisements are baan>ed to chltiran 
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T«klnf C«ndy to « taby 



lh« lnllowin( Ikiity w<vml mJ Iui Mirt>uitl fiult Ch*wt <n>*<iM4 on WNtC.-1V In N*w Yoik Ag«ln 
coninwtilt b*hiw 
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7. A»«tr«|«lf 
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initios /I > th» td9» thst ytw hsvt to »ell cimfy toi-Kidi it somehow ndiculoui On (he wtv/d 

o/ 5aliiu/jy nH»fn;Mg TV iv/xTr j/rmul Mrythlng whUh iWt J loy /J iwwl jrx/fooey. (f»«f« Jn ov»r 
Ai/I o/ <jiNiy jd\ rrop/« ui« (h« phrjse 'Uk9 Uking cjiic/y froni « b^by' to indUMt thtt son}ethin$ li 
ejty but imino/j/ On nulnlicwu/ g/oumh, /"d 5U|Cj|vt( (bjt ielhn$ cMndy to « baby /i eguj//y MSy jnd 

"tifcr mjny < j/nfy tdt. lhj\ o/t* te/Kfi to td^ntity cj/xfy w«h son>«Chinf who/noiiie. In Chii cjie /ruU 
/ vv WIT i J^^^ adi wbrrr j bjg o/ p*AnuU turn I /nio A *:ji»dy bJf, owf conipjny got in tmiibtr tor ihovv- 
ing 4 g/*4v miffc turn into J i*iK/y*bJ/. imp/ying thjt tbry were nutr<t/o»«//y iHju/v*/ent. It j/so sMnts 
to thit J vr/y yt>4ii»g t/ii/</ /night hsvt troubtt dhUngui%hin§ huit fUvot iUvoring chemlcMl) 
Ififm tUvor //«w» Unit' n r , hwt /uhp) Mortovtr. thu kind of chewy cjmfy /s the moit di»vjitJt/og in 
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Who h "ACT"? 

A<liOn foi Chlldr«n I T«I«vi»uhi (ACT) l» « 
nuitpiulil. iMdonal contumin or|«nii«liorv 
biMd lit Ntwlynvtll*. MatMchutvlu, workinf 
lo inipiuw br04di«il pr«rlit«t r«l4ivd lo <;^ll 
iii9t\ Ihioufh lt|4l AclHtn. •ducaiioiv «f>d 
rtte^uh. lb* Hroup ii trying lo »*duc« viol«ni« 
and (oiimivfdjlivn and to •niuuragv quality 
AixJ diwriily on children » itlvvukiun 

ACr% Aciiviiir% hicludt pfiiiioot and com 
pUinit 10 rvgulaiorv ag«ncit». niaintvnanv* oi 
a rvftr«nc« 4ibiaiv and »pvalirr'» bureau an 
nua) rnnttrrntt» on var>ou\ a»prcit of chll 
drco % Itlrvuion. and diilribulKin of maltriaU 
lo pa'irnU. phytKianft. tvachvrv and indutlfy 
ACl putilt>hr» a quarttrly n9)A-»lf iirr. tpoosori 
r«f«afch tludiVft, ar>d currently i» pfeparing a 
\9Uit\ of hamfbookt on *p#<l*li/rd arvai of 
ihildrrn I programming 

AC T I a((Oit)pli»hinvMl» includt luci^tful 
lobbying to r«duc« wt«li«nd childivn't ad 
vrfliiing lime by 40 p«rctnL vliminati* vllam'm 
pill adv«iliMng on chiKtrvn t programi. and 
•linttnair "ho*!" (ommvrciaU (No longei can 
ihiP chiUlreiVt tavorile p#rforii)«ri acl at %a}««' 
m«ii for a i^HinMir t produCI ) 

ACT hai a paid iiaH o/ l»n. over a hurxfrvd 
volunleer rtpr«4tnlaliv«v and (iflr«n affiliaied 
groupi ^crO»i lh« counlry ACT it funded by 
membe)\ and by foundaliont. including ibe 
Ford Foundalion. Ihe Carnegie Corporanon of 
New Yoik. and Ihe National [ndowmeni iot 
the Arlt For more in^omialion. conlaci ACT 
at 46 Autltn Street. Newlohville, Matt . 02160 



who lack even the batit •Oilily lo tell where a 
program eodk and an ad begini Through com- 
n^ertialt. children are led to believe thai unleu 
ihey own a certain toy they woo l be ha>)f)y. that 
there It tomethtng intrinucally *i^tter" aboiil a 
cereal which comet with a pille In the bo*, thai 
they can actually buy a device which will maVe 
them bionu We're railing a new generation of 
children who know feter Pan ^ly at peanut 
butter, and ihink Mother Nature li a middle-aged 
Jidy who telit margarine Although It it no longer 
peimittible to exhort a child to be "the fiitt kid 
on your block" to own a ceMain product, ad- 
veiUteii ttill aim at a child't lenie of murlly and 
worth In adt bke the one for a footwear com- 
pany thai promised, "Wear our tr>eakert and 
you'll never be lonely again " 

Advertitert don't market moderation They 
don't tu^geit that a particular toy may be too 
txpeiulve for the family budgat. They don t warn 
that too much candy can lead to cavitiet or 
weight prf>hlemi They don't volunteer the In- 
formation lhat iweet cerealt do fiot contflbwte 
to a balanced, nutrltiout diet. Adveititlng to 
children hai little educational value It l» there to 
encourage them to acquire, rwt Inquire 

American toctety hittoiically hat provided ipe- 
clal prolection for Iti children child labor lawt. 
lettrictioni on the legal drinking age. and lawt 
governing the ability of minors lo enter Into 
cor^tractt Until the regulatory agenClel act to 
protect children from the TV marketplace, broad- 
catiera mull exerciie rettralnt and retpontlbllity 
in program practice! directed to children At 
present, the induttry. by both itt actlont and In- 
actions. It not responiive to the toclal and human ^ 
needt of developing children. D 



THl ClUTTONY Of THl fOftTUNE 500 

*Unbr*dled growth of natkKi't corporate glantt en- 
danger U.S. ecortomy. Companiet In Porlune SOO \ht 
tncreMe talei by M 1% patt five vean lo it7i billion. 
M.ke atte(t by *V7% »o |7W» blllkm tmprove net 
mcome by 1to% lo $4«4 billion. Croat National 
Product gfowt S91% to |17 trillion tn M(ne period. 
Civilian work force etpandt 14 S% lo M6 million 
while employment in Fortune 500 companiet griywi 
fnere ) &X lo 14 1 million (from 14. J miltHM) tn ie71), 
CPt predictt number of 'thotgun' corporate marffla|et 
lo nie over ne«t five yeart ai retult of llg lutineu 
muule forced mergen lo be %oh roule to aurvival." 

—The Gallagher Pretidenti' 
Repoit May 10, W7 
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In the 'kidvid' war, 

there is a way 

for both sides to win 



Scott Ward 



«l«tlun't ' kidvid iul«" U 
iKt htavicti aiuok to date 
om phildrtn't l«lrvt«lun 
Advcriifting In the tvccni 
wai btlWMa contumci 
KttyUti 4a<i ittuUtory 
Bfi^n^n, on lh» one 
liand. tnd lh< TV «dvri 
tUtti. on iht oihti, 
liuw«vci. ihr r*al iMUct 
undtilytng Ihv v«itotii 
chtfgM «(ainti TV 
•4vcitt«ins hit chtldicn 
•ft lit hrom ct^^i-^ul. ^ 
Mya Ikti aullKM Ht foinu 
•out lh«l hoih tidv* ol (k* 
contrvvcny at* «dopttpx 
a fotlUiAl cppnMch 
thai (nvolvM • coMly aimI 
fn>ttM»#il WllW. uul ba 
mm I la • nort rallonal 

I MiucjihMial mtihikh i 



Ml U aMocUtc 

l^raliMOf o< bMknctt td 
«lt»|MiaUo<i •! Om Haivard 
BvMlfMM School and Mnlor 
r m iich •••9cialc ai the 
MatktUng S<Unc« Inill 
tui« In •ddUkm ci> hit 
rtMaich on war^lln« and 
chlldif n, h* kst pubhthcd 
ovti tp •niclr% \n Wvttal 

Inltmt U public pt^iicy 



ud raguUtofy InpMit 
ott NutkfUnt pf«ctk« 

Hu fonhciMBttif honk, 
Cak4 in Cufuumtr 

Spilnt ift79). cwuiBi 

UtM b*«*d on Ihc COUfM 

he developed •! Harvatd 
on c<Miiun]«i Whavloi 



Fof MMBi yvtii oow. ihi •0cctt of tlUvUioQ «d- 
vcnUa)! on chUdrtn tuv« uu^ed 4 frait d«il of 
cooirovcify. WhlU the 9u«tUon» hivc partlcukriy 
conc«nitd food tad toy «dv«ftiMu, who devote 
ippioximticly 1400 million • ycti to icUviiion 
«dvariUinf durin( children's prime viewing lUnea, 
tht iMUe MiCfMU m^e brD«dcr Impliuiloni for 
molvUif conflicU araong nuiketera, conaumei 
gioupe, tnd reguleiory afen<Ue#. 

Uudar the ttcwirdiKlp of three tucc«wlv« 
ohelrmen of the Federal Ttede CMnmlitlon (Mile* 
Rlfkp«tiic|i« Uwla Enimen, Calvin |. Colllei, and 
Michael Ptrtichuck), the subject of advtnltinf and 
children has been promottd 10 Mnitr atage oi the 
PTCa •cilWtica. Sinca the Mrly i97oe< the commla- 
tlon has brought cak* egainit advartlMfti charging 
them with deceptive advertising 10 children, but of 
the Trade Regulation Rules ptoinulgaicd In this 
Area, the inoai oompnhensivt and poteij^ally devaa- 
Uling to marketera Is the r«c«Alty ptopoacd "kldvId 
rule/' whicii would: 

1. Ban all advertising to children on ttlevislon 
«i times when children In a particuUr age range, 
comprise a oeruin percentage of the audience- 
possibly »o%, 

2. Ban advertising of products thai conuln over 
a Ki amount c»f augar, by wei or dry weight. 

3. Reoulra advertlsen to ipontor health and/or 
nuiiitional disclosure messages In proportion to the 
amouni of food advertiiing thai Is directed to child 
sudiences. 

The ktdvld rule comes st a time when passions on 
both sides fun deep, and when research evidence, 
while growing, la sliti far from conclusive. Ii also 
comes in the mldsi oi broad political snd loclal 
currents that have mixed impUc«tlons For example. 



♦HiMitt Wnnl In IIiirviitr<l ItimincHH Kovlow, vol. 50. Novomb<>r<-Pooombor 107ft: 138-180. 
Uo|irliit4'<l with iHTinlHHton of tho llnrvnrd ItiiHhioMM Kovlow, Boatoit» Mmb, 0*J103, "Com- 
promiNo III t^>nllnorcl^lH for iMillilriMi'* l»y Srntt WiirtI (Novemtwr-Dewmbcr 1078), Copy- 
rlKht l^ns hy tUv rri'Hiarnt and WIIowh of Hnrvanl OoUogQ 1 nil rifhtii rmervort. 
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whiU (h« Caitf t MiminbiutlOA lu* procUiMd th« 
•cmI oI tMMiiiii« Mcrt) rafuUikm In th« iU^tu^y 
Uh ol cltiMiu. ih#r« AM c(Mint«nr«lUac trtmli o< 
coniMtn ibout thf family (kmm allMi that •dvtt- 
C4IUM (nti«i«mlty oocUhat) about aatrt- 
(lort and htalih (iomt allafi tlut tW prodoct* 
vtrtlacd lo chtldrvn poM a health (hraat) 

My poaUlon U that it It powlbk for bualntaa 
and govtrnmcnt to avoid th« Uitkg aiid coMly itfuU^ 
toffy and Icgjil baitlra that at* curf«nt)y ahaplal up 
iV^t tht kldvld ruU A compromlt^ lohition wdi tt- 
quire (hat wc Ignore ih^ aitrtmlMt on both akbi;, 
who will «€C«pi nothlM short M vlthtr a to<4l h«n 
on #dv«itl»ln« lo^lldrtn otr. on ih« o«h«r lAdt, no 
movcrotni huia ih« lutva quo' Th« «mutmUta 
afgue from poaliKmi roo<*d In p«raonal valuM, and 
all ihc argument! and cmplrtoal data are nacleaa 
agaliMi entrenched value p<MUo4(ia. But If the ffC 
lawyer! and coiMumer groupa oan aee that chanfe* 
aimed toward the fuaU of iho rule can accompliah 
their ohKctlvc!, and U bu!lneaain«n are wllllnt to 
aeinowlcdgc the dctir ability of compromiM. then 
Pvrhap* iht IMUc Oi ad vent ting to children can be 
pu( to rcit 

In thU article, I review eome prominent land- 
mark* In (he kldvld iMue. luggeat what t fetl ar« 
(hv crnttal laauei and reiearch Andin«i in thU area, 
and diKUM three poaaible modela for rcaolutmn of 
the conOict» rmhodled in the kidvUl r^ilc 



Latuimarks in kidvid 



American! have long cxpreaaed concern over telc- 
viiion'! effecta on children, but the real depth of 
that coiKerti U hard to aaacaa. For example,, while 
mtMt Ameiicani exprean C4>nc«m in opinion polU 
aKmt television violence, profrani! with aggrctaWe 
thrmefl arc among the top-rated. And Raymond A. 
Bauer and Stephen A Creyaer found that, when 
prompted, people complain about adveititlng In 
general, but U la not a malor concern when pollitct! 
do not prompt then) to rcapond * 

PolU arc amillaily murky about public attitude* 
lowAU) advert iMog to children, lome polU Indicate 
that It u a uniquely highbrow iuue, drawing Hi tup* 
piHt I Torn an elite band of people who arc dli- 
tIngulAhcd bv (heir high M>cial itatu» ai well ai by 

Ihr t »h*w*iM> ifto.K^p |t«>i\i.»> ul H«M«ii>« IUi.«fJ •wxin<«i 
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then wiicriii toi oih«rt li, iIinc* Mfcm Mtc lo con 
cliiilc ilui their li Huuc Uuni »up|H>ri iiuohg the 
{•I get |H>|ml4iioii (ill the VOC4I cun«uin«r grtmp* < 
ihit \MMt ih4i up ol ih« iccbcix pbci}l 
tfHiMb hric RcK4iillc»« ul the device (il |H>puUr 
poll, howrvci. luur» iiivolvtiiK •ilvcilltliiK fliul 
chihlicii Aiul chilihcii'w hvillK. air p<iliil^fllly tjuilc 
flp|M:4hiijt. lititciiiix Icgitlfltlvc fliu) icKiiUtoiY fliciH-y 
flitcniion 

The Hut for«yi in the tMiilc were ioundcd by 
Rohi*tl Choiic, who !■ now chflirniflii oi thr Council 
on C'hilihcn. Mrii hiinliinig And Mrdu. « cunftumei 
KHoip h4M*d in W^ihinglon. DC Mc h4« lun|| cx 
prvMcd concrrn tbinii the luinilionfll hcillh of 
Aniciii MON Me diKcnvcrcd thai IckuUipi* wnc much 
iiioi« ir»|xiiuivc In aignmrnli Aht^ut •dvciliiiniK to 
ihihlirn ih4n ihry wcic to tiKvinicnlv flb4)ul the nu 
iiitioiul hiitth oi children Cho4le wfl» loined by 
Atiiun lui Childien> Tetev(»iun (ACT), which ex 
P4nded itft oitj[in4l (.uncein with the tiufllitv ol pm 
Kiinviuinit lor chlldicn to eiicompiM 4dveit)iiinK 4nd 
puKlui ts Aimed «i child audlcnccB 

Fit>in (he orlgiiul concent of the eaily w7oa 
«honi ihc initnlunul value ol bieakUii ccirflU [4nd. 
•ubscqiicntlv the tdveiluinK lui ihcur pioducli). 
flKcnllon «hllied Ui ioiiceiiis thinu viUinin 
veiti^iDK to ihiidieii. whuh W4i vohintinly with 
di4wn bv Indiiitry 



FTC action 

A lew yeiii* tj|o, the FTC luued i tiide regiiUl^on 
role (TRRI which wOiKI have banned fldveiimv^ix lu 
childirn ih^it conuinii pieinnnn olletx |>4ck4|tc<) wtlh 
the puHinci Hut the KTC wilhdiew the TKR when 
lese^Tih evidence indtcflttd ihii chtldre^ obl«ln 
i\i%t t» imuh inloiiiMtton «Kiut pioducli In )o 
Mioiid TV 4dveiti«cmcnu. whelhei prcnUUin oHei» 
«tf indndrd oi not In ^ddiiion. the |Hdiiic4l cliinAie 
•rented lo Uvoi withdriwiitK the piO|>oftcd .TRR, 
•iiKe 4 vtRtwtJUi b4ltle ippriied lo be iinnnneni 

Toy 4dvciliMrt«i hive to In been irUllvely 
unK^ihcd by thr biillcn While consumer gToupft 
iirt)nrnllv expieiw concrni flbniil the txtent to which 
ctiiKlien lan niulei^t^nd cliiinn in tov idvertUlnn 
Und pitHlvici diiH:l4iinoM). ihc drbate Aiound IckhI 
•dvertininK fuciMe* 4ii ollen on the pioducts lhem<' 
M'lve'i 4i« on the «dvciiifting loi iheiu Such «lUck« 
on thr pTtHlnctB ihcnntrlvrn do not iktcui h> fte- 
i|neiitlv icKardiiiK loy^ * 

Iho fcilcml Tiidi' CointnlMion h4!i ie«|Hnided 
lo Lon^niiu'r iniricst in chtldit-o ■! tdcviiiion wilb 
«nnir iniiutivev «>! m\ own Since the iv^i Hr4nn|i« 
on Mtnli'in AilvntHing l*T4Clkev, cluiud by Miles 



KtiJ^fliiitk. iclevitimt •JveiiiMiig'B (mp«ci on chil 
fln h4i been i ccnier ol deb^ic Mlownig Mi t/fldt 
' CAM* by CAM ippiiMch, ihc VW chtiged ihe 
Wonder Hie«d DtvUion ol Inleinfllionfll Triephoiic 
And TeltigiAph Corpoi Auon wiih mlilcAding childicn 
by vuuaI And AudIo iepre»ciiiAiloiu iHaI ihr piod 
ucl "help* budd ■Itong boiUct i» wAyt " 

Mole reccnily. however, ihe coininlMlon hii 
followed lu chicl AluinAilve couitc of iclUin in 
piopiMlng TRRa 10 modify Advcrtlilng piAclleci Af 
fe^iUng chlldicn While ihe IHR on premium Ad 
veriuing hAt bc«n wllhdiAwn, ihe kldvld inlc repre 
•rnlB • much inoie comproheiulve piopoul And 
one wiih A greAl deAl of aiaH itirle And effort In 
veiled, hence, no wilhdrAWAl of ll li likely. In iplle 
ol A IcgUUltve inAneiivei lo withhold the FTCT't 
AppioprlAiion if the Agency thonld Aileinpl lo bAo 
•dvrillting for Any fiHHl found uiiMfe foi hnnun 
comumpLion-A move ihAi ii Intended lo bU>ck ihc 
kidvUl nilr 



Intluttry mpoiiM 

For thch pAri, Adveilitcri who ipcnd much of iheli 
budgeii to leAch child Audlcncei jiAvc followed 
whAi cAii bcti be deKiibcd aa a policy of drAwlng 
A line Aiul then bAcklng AWAy fioin it, or, more 
AccniAlrly, coint>roinlAing wllhmil AdinliUng it l1ie 
lAck of A unlArd And elective Induilry rcApimtc 
pmbAbly rcfleciA the dlvfrilly ol Advcrlincu who 
promote their prodiiciA to chUdren 

At Ant glAiicc, it AppcAn ihAl the mA)oi Ad 
verilBciii Ate niAnufAClurerA.of food «nd loyA, who 
cIcArly hAve dillercnl pcrtpcctlvca And ApproAcheA 
lo the problem Huwevrr, Ainnng food AdveitlMr« 
there Are widely divergent vicwA And AppKWicheA, 
owing to different product chArACterlAtlCA. 

For exAiiiplc, while coiiAumciA mAy feel thAi 
NUgAi on or in ccicaIa And Augir In uiAck foods inch 
Ai CAiuly b«r« Are AimlUr In theii "bAd" ImpllCAtloiu 
for nutrltlnn And dcntAl heAlth, the Iaci ii thAt the 
ImplicAtioni foi mott dletA cAn be quite divertc 
HreAkfAAt cc'r^Al ^idVertltciA do not WAnt to itelldeK 
the chArgei leveled a1 «n«ck food AdverUnen^ Any ' 
mii7e thAn mAniifActurers of CAndy luch aa chocoUte 
bArA WAnt to shoulder the chArgcA leveled At such 
inAiJk ftHHis AS Q«ke| or other imnlucu In the generic 
CAiegory of BiiAck food. Into which chocoUte mAnii 
fActnrers Are unwillingly put 

In Ally CAiic, the vArious coinpinlcn aiuI tiAde 
ARMK'Ullonx have got together In icU-iegnlAtion - 
most notAbly lu the gnldclincii offered by the Chil 
drcn'ii AdveitlHing Review Unit (CARU) ni the Na 
tioiul Council of Hcttcr Hn^incss IUmcaus And to the 
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omfo ol ih« N4ilon«l AMociation ol »ro«kMt«ri 
(NA9} i0<h aHofU oiler ikuiltd ip«cillciiioiM foi 
•4lv«CllMninii air««t«a it Qlllkll«n. 

TbM who l«TOf M9mI rt(uUtk)fi |uv« WyvM 
v«itCHM oluriM If tlMi MlfitguUtofy ifMclunUinr 
Thvy iff Mid to Uok iimily ink»fc«Qiini, to invulva 
•Mn4«nk tK«i ir« uiift«iUy apphta (rmirch on 
the ittfvu ol ^obUm <omiiMtU«l9 to not routinely 
ctHulucimi on ohllilitn iil^m#tW«« ^ii inii«44j on 
whii «auU )ihitt« ^1 th« ilftctt on chiMrtn m] 
Olhir ortitci not* ilu^ th« NAI coiW ippIlM to only 
iboui 6o'> ol U S. Itlivteion tuiiou. 

WhiCcvcr ih« ch««n, than U Ittik clogbt ilui 
idvciiltmc iJdrfMcd to chlhlrin U VMtly dlff«r«ni 
now t|»n li WM •vtii i l«w yc«r* «fo. Omti'frr- 
ihly more c«r^ to t«kan in pnp^riU^ ol tuch ad- 
ViitUin^ Miny advirttocn now \m pilo< comiBtr 
oIaHi lo i«tt^h« sccuiMy ol chlldifn'i pcrctptkma 
u.w«H M slniply to r««i for ttctll. There to Atao 
Im* GommtrvUl "Q|MH«r," tinc^ advf itiainc during 
chUdrtn'a prlra« viawing cimca haa bven reduced 
(a€Ctinlh)« lo the NAB code) (o nine miniites an 

boMT. 

Thtee ohancea, and ihe lack ol attention lo 
them, explain why I ft«| that iuaineaa haa com- 
pniinlacd without aaylng to. Why, then, haa the 
Gontroveray contMcd, culmlnatlnt In the kkivid 
rule? Some ol the crlUclacna of the •elf-recuUiory 
mcohanltma are at Icaat pertUlly Talld. But it to 
alau true that mar he ten to children (Mve not elfcc- 
lively pubJiciied their fifom toward cocnpromlac 
by aeU*rcfulation. 

There to a moce penrMire reMon, however, why 
aeU regulation haa ribi aicinnMd the tide. Tike prob- 
lem la ihut the NAB code and the CARU futdclinea 
are eeaenUally a aerlea ol don'ta apQlytng to advcr 
ttolnf to children Pirat, uich neiatlvea are unappcal 
Ing Irom a butlneea pertp^tive because they Imply 
reetrelni and ihcy ralae qtMH^iu about what hap- 
pened before the don'ta. Second, without extenalvc 
and Goitly re^arch on ciwdrtn. It to difficult to 
alwaya demonatrate that tBe forbld^n pracHc*- 
the don'r-actually doet notJoccujUm a (ivtn cotn- 
marclal One cannot prove |hc jnll hypothealt that 
an effect doea not occur. / y 



Basit issues 



Agalnai thi» backdtop of connumcr charsei. FTC 
actions, and induitry rrguUlion initlatlvcj, the 
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icil u»uc!% «ic bluiry. owing to then iheer dWeitlly 
knd cotiipkiiiy 

A 9UIVCV •|H>tiM>i«<l by the NiiioiiaI Science 
Foiiiuliiiiin covcicd ni«ik<ieift. coiu^ni«i gioup*. 
iwii icftuUtiirv iiul levicwctl nioic ih*ii mo rcMAich 
ktmlica to •!! •iiciiipi to vpc^tfy iiiwl luuly the 
ctfntiil tMueM ' The foiindilion iliJK.oveicil th<! le 
«|U)iidciitk' liuitcfut ccntcicti chtetly on ihc cfletl* 
ol fiilluwnift 

1 Ahiiiiy lu ih.nnnKuiih coinnicicitl* horn pn> 
. giiiii iiiiiriuU 

} hoiinAi Ami •vuluivisuil leiihniqucn tud iihil 
ilicii *i p^-KciUiuiu coninieniul mckMi|(c» 

I S4tii|te etfri II (ihe impact a pcfJKMi pirwiitinK 
ill ill hi^ on i bviyer iiiil trit voiK-ept ipf>ciN) 

4 Prcniuini ulfcr* 

5 Vuileuir iiid uinutc ieli 

6 Volume iiiil repcilllon 

/ oniumri Hxiahxanon {how vhtJiiren IcJtu 
loiiMJinei iikillt) 

H Piienl i htlil ieUtioii»hlpft 
S> PiupiU'txrv medicine idvcrlivitiK £^ 
10 hiHul idvriti.ting ^ 

X\w»c inAurft \wi\ down lo ihiee miioi Atejit I he 
Him iH-ftiiiM n> rluklren's tonoiiive piwrMing i4 
loiinni'ii liU -ihit 11, iheii piiieiii.t ol Mieciinjt. 
iniripri-tMiK, 'nd rvuliiilluK ilitoiniation In com 
UiciiiiK Ivtiies t thiongh 6 lill in thu aiei I'hr 
mitt two iMueit (7 and H) prildiii lo ■dvciluiiijt's 
tinptii t ou (hi- tamily Oo ehildirn and paicnlA argue 
in lianiitiil wiv<i aboui ■dvciiiMiiK Kciiciatrd pui 
ihi^f iciiuontH t>i i» ihcrc ui»(iuclivc diicUMJon? l>i 
pjicn(> iiicdiitr t!»c rtlcila of ■dvciililng on thil 
dien' Fiiullv, the Usl nenerjl aiea perlanw lo ad 
veitixuiK loi Io^hI and ovci the l Oinili-r nicdiciiu' 
piodiit i.t (i.\»vu-s ^ alll^ 10} « 

Uu- lyswcn iir divciM). bui ihev iie siiiUUi ni 
(lirii cxiiaouliiuiv roniplcxnv Mtueovei the evi 
dcme aviiUblc Imoi lociith unnm timplv Hipply 
a loluiioii. paitly bceiii»c tht' i.viucri aie ctn\tonndcd 
wuh pi-nonal viliii't irndenuK cmpnn-il iiilonna 
tion inrlivjoi. pailK bccanst* ihe icsearch ii noi 
ioin.I\)siVi- hm iliiTO aie Minu' snimeativc t\Mdu^)('> 

Complexity ni ihf rule 

A key I^Mii* IS w!ir(hri the pu^pOM* o( conMimri 
Kiiuip\ Ml xcneiil iiiil the kidvid lule in pailicuUi. 
iH lo ie>;oUtt- advert i^iOK chddien nr ihi' piodviil*! 
thiiiiHi'lvVN Soiiu- tecl thai baiininK ailveni^mg u! 
MiKJicil piodiuts >»iuh at bicaktasi icieals. will 
ulmnatt-Iv lodtue oi even chiiiiii.itc the tonsiimp 
tion t>t *\iv h ptv>i!v>i t** 



Cflilc« ol the kldvid niU point mii thai cigaictic 
c6nauinpittm hai •dually incfMicd t)nc« the h«n 
^oii TV advciitiingi ihe'y alio point out ihai pci 
capita aiigai coiiamnpiiun haa changed hillc dining 
ihu c«nlury-b«loi« and altcf ihc advcitl ol^tele 
viaioii and thai the piolileiaiton ol picawecieiicd 
ccieaU haa leaulied finm iniCRK bfand coinpeiliitio 
in ihc InduiltY *• nianulaciuieia have toughl lo 
meet deniaiul among varioua market a«giiionta 

A arvnnd complexity in the kidvid nilc iteina 
iwiti the facta that children watch at all houf« ol 
the bfoadc4»i day «ml that chlldicn'a abilitlea to 
cvalnate vanuua adveitianig claima are cicaily Age 
related While the ahaie ol audience cointita mainly 
ot 1 to 1 1 ye^r old chlldien on Saturday momingi. 
the weokeiid daytime houia account loi only l6% 
ol total weekly telcvition viewing among children 
The houia Inmi 4 )o r m to 11 00 r.M account lor 
nioif than hall their avctagc weekly viewing* 

Regarding age relationahip*. the kiilvid fule 
pio|H>»c» bani])iig adveftising duilng tlmea when 
lUcachtHil children coinprlac a ceftain percentage 
of the (otal audience Aaide Irom ira mipraciicality, 
the pioiwual la uiiappt'^hng bec*UK even young 
childicu'M viewing tiiiiea are very divciae and be 
caiiae )t might reatrict advcrtiiing lor piodiicta not 
aimed at child audiencea at all. 

A third pouit thai makea the kldvld itiaue in 
ordlnately complex ateinii Iroin whcic the burden 
ol piool lie* Miiat iiidnatry ilcmonatrate the lack of 
validity in the KPC chargea, or docs the burden 
lie with the FTC to piove the chargei alleged in the 
iiile? One indnitfy obseivei haa cxpicaacd the opin 
ion that the aide that haa the burden of prool v^U! 
have a very ditfiOtilt time. 

1 HirkttJ Aih> t.«.aU Lmmi Nivaii rilW1a»i«> "IVwim JjM^ 

on rJilUt«ii lW»*Himw« UV Ni»i"«» »tMl \^ . ' 

1 A i«..rith«««itt aiHwio* ul (ViJi«>'> Mlt»I.ii»*i palMina »» it\ 

Ili.ktiJ AJli. «i »l H**Mth iw) Ji* i.tf»tH W ral«viMO« y«^««itiii«« 

4 Lt«iti..i I CitniMiMi inJ r»*i> A ZucktiMttM. ' Mia«un«| CViliitn i 

H».(^R.t. ... Ttli.mi.n AJvfnii.nji " mnrMiA*4 r*r«i H.Ki»«*.' 

Iltirti h Utrfi* In. . IfMl f 

% Wa.J .nJ OtMltl i Waikmaa. ■XVUia* • lnk)i*»«»iMi hM«*als| 

M 1tli«iti>iH^AJ«riiiiin| " In Nt** MaI«I* hH MM* i^trtUai"Hiiiii 
l^^,^*,^h «J r rlaih* t»#M»l|f MilU 1 #111 r»»Hn"t^» l"« itJl) 

A t hiiti. Aifcin in*iu nf Tfl«>iiion AdviVUKt fsitml <hOA 

iSimniunnaKoM in Jur«ilttJift*l Pif.ilkr«il SttMUOn. Mli^ltan Vl«i« WiH 

\ \ l^failiMfMl nl I lifftmuiiiiiimn Rtroii Nn t. i«M 

» |i> Ann *tUf MtUi anJ Mii» Alii* Wklw. "X\>* 0»iK«a1lKlf ISiiuaiii 1>vi 

RtinluKiM VaNa •}! ttUviUMi In TKUirtn't rwfiKaM iMflu<n(t«i A(i«m|<i« 

ti iki lu{t«ii4tikti. "i'hi}J l>«tari.|iin«iiL Utitmb^i r *^ 

% \.i<ii WiiJ 111 hirr*' '•^•1 LUalil ft WaUman Taifnii WmJii rc««*uii 

liill.iin«t> rtii Mtuhtii llt«|>4Miif« ii> itiilditn. rwiihMt ftf 

W..ikini rtpti ltirnh<ii44< Mi» MaikfilM Unnr* Ipimui* Au|ui«.i«m) 

V Af.lit ni..n ,ni Uf>\* Wi.J -i:!!! OttiMUn. k» H'li anj\ai«n i.. " 

fnuiii.il <i| A.Ut M» Httt*uS Aufiiti i«M r '* s 

in \iKii Wfi.l Oanitl ft Wadmin ami lllin Watftlla ChiUifivJ'Jm 
ii. Hiir Jhf |Vt/>rtriM«n> <«.fi'«ii.#i Infoimjiinn ritKctuni 
lUrwiU Mild 1 fill M|C TiiMki > liii M 
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A iiniith «M4 II p«Mh4p« the mo«i cciiiiplox <il 
all the cvulrntr luiunung *o the nmiuion «nd 
hr4lthhilitcM ot.pciKiucia coiiuiniiif 111441 The 
n V 11411 • |H(ip<u4l drvoic« Mimr p4Kca lo Jikumiod 
ol (hew T*«ici. but II »c<-iiu ihfli the cviiicucc 14 Ui 
limii i lcdi Our nuiiKumim in 4 Uigr (i>uJ comp4ny 
irtchily oh^iivct) ih4( >.4iiO||riiu piO|H-iii«» ol KkkI 
tli pcml h.ii only on thr panhic i but nn ih<- p4iiKul4i 
loiiii oi the pitMluti kg. c4ndK» th4i »tKk to the 
ifcih vciMM milk thiKul4ic b4n ih^t mcli m ihc 
nimiih) 4 person !« ini«| iliriiry nn4kc mJiviJu4i 
41 til IcvcN HI the nu uih. 4nJ kj on 

lit one i^miipji) > Anntul rrpon, « coMip4i4tivc 
4n4iv?in show, ijui tiuxis Lonuin im.ic iitniicnirt 
dun milk «.hiKoU(c puhJui.i> btii ihji liic l4«ir 41c 

dcvtiij 1)1 lunncnik Muirovci. hunn «uh 4^ 
4|TU-s 4nJ daio lonijin nioir C4f bohvili4ic» 4nJ 
i^cAtU A„ nun. liliJiu'^ js ,h,oc highly |H)pu}4i 
i hiH oljtc i t^n(« % (iiiiit 



Research evidence 



AlthouKli ihc hiMlih 4iMi ilict4iy twrn-^ 141K1I in 
iho kulvt.l iiilc iir bi vonTi the uopr oi this 4mflc. 
ti u poshihK- to icvicw MJinc nu|H)it4iw bchjvioial 
ir%c,iit!i HiivtinK^ ihjt (h-imiu tn ihc |U(4)hivJ rule 
A bjtii HnitntK ironi reK'4Kh i» thai thcie 4ic, 
luit suiiwuntxiv. -Kr leLicil diffciences ui childirn'i 
4Im1iiv 10 Killv ev4hi4le 4iul unJei«t4i)J 4Jvcuistn|i 
meiiMKeH In ^piir oi the »rll eviJeni ii4nnr ot ihli 
pioposttion. le^cJith !i(mnMtieJ hv 4 c:hu4||u 4 J 
vriti&inK 4Kiniv cUniu to thow th4t rhildr^n 
"mulriMind" conin^euinl* -ihcy tutipiv i4niuii vn 
bjlizc then unileitiAnilhix * 

It ^^ (nie (hit chililieit A coKnitivc ibiliiici dc 
velop bcloie thru veib4l 4bili(iev 4ml ihc ChlcaRo 
■mdv iltH H show ih4i chililrcu C4n Jt»ttn|iinth he 
twecii, 4iul letuHoizc. oonuucii I4I ch4i4ttci^. 4s op 
P^iacd (o ch4r4. leii in television pioKumn But, In 
my opinion (hi« »nidy d»)r* hot jiidK4ie 4nvihin|i 
4hoin iiitdcr»i4itdinK ii*U which is 4 uioic com 
plex phrinmienon th4ii the stvidy iur4Miic» 

Agr leUied dillcu'ticcii 4ie »ccn lii chtldicnS 
brhjvioi 4n %^ell 4M in iJheii vnbal response* to 
goi'snott>. h»i cJtampUv li^io mvuIv childK-n wcir 
nnobmiMVcIv ob<«crvcd witch) televisiun 4i htmu- 
tnulei ni)im4l i ii\nin«tjm:efi * Ai tott mjiiv dillcicni 
viewiDK lunct. voniiK i hildicti ^ j yc4M oldl showed 
Iilllt X hjnxr »n Ji«CMt\o;i when coniiheu iiK irpi4ccd 



|>ii*Ki4in» ^hiiing routine telcvuioii w4(Lhin|| Oldci 
childien iti M yc4i» old) ihtiwed niiikcd vhifu In 
4iiciiiu)n 

Thii Hndliig ii contkiicni wiih the hy|H>ihril» 
th4t ytnmx childien ihi nin diiciiiiiin«ie 4a rc4dtly 
between piogriijni 4iid comineituU 4* du older 
childien h u uitciviniiK »h4t the WcitlUKhniiM' 
Hro4dc4atlii(( Cor(HM4iUm 4i4iioiti h*ve been r»|>eil 
iiicniing wiib V4iioui 4udko 4nd vtnul devlcei 10 
■iRiul 4 winnieiciil'i coming on l1iU priciire ta 
loniuicly employed In ttiiop« dunng chlldian'fc 
pnine viewing tiiitei 

Althongh children do hideeil 4«k their p4icnih 
MO buy prinJiicuMhey icc 4dveriiMd an iclevinon. 
the eitenr 4iid iinp|ic4tton» oi inch rcqiieiii »«em 
htxhiy e«4ggeured The critic'* nitnlel hold* ih4i 
iclevisinn 4dveiliiing ro ohUdicn directly (4nd |Hiw ^ 
crliilly) 4llecu. children, and the iciulting b4ii4Ke 
of ieque»ti lor 4<lverrlKd prwUicti dtKi violence 10 
domesric (r4nqnl|iry Stnne C4rly 4iudie» decried the 
*4r.i th4i children In iii|>errn4rket4 often 44ked iheir 
p4ienu 10 boy VArioiu brc4k(4ii crre4U 4nd jKunc 
tlnie.n pur up 4 Kim if they did rmi comply* Cnn 
versely, other rc!ic4Kh ihowed ih4t children ihop 
ping wirh iheir p4renti 4ik (or 4 wide V4ilety of 
giHHls. m4ny tif them cxpreuly designed for con 
lumpnon by children. 4nd »ome even 4dvcr(i!icd 
on televuittn ' 

In tjn4htjiive 4iid follow up Uboutory rc*e4rcb 
i:onduc(ed 4( the H4rvjrd 4fflli4ted M4rketlng Sti 
eiu'c loMitute, we^ouiul th4t rhe protlutt imclf 4nd 
the child's rcccm bch4vior 4re V4iit]y more iiuporr4nt 
ih4n '!;V 4dverti>ing in 4 moihciS deciiion to gr4nt 
4 child'i rcqucAi for 4 prtnluct " 

^ In other rete4rch. we ftuiiVl thjit p4rf iiti 4Ciu4lly 
encour4ge their children to uk; «dveitiiiing medu 
ip4rtrciil4rly C4i4|og«) 4> 4 rnc4i» oi Hndiiig out wh4l 
they W4nt foi Chriitmin glft4» And we h4ve 4IM) 
found (h4t p4rent!i C4n 4nd do mcdute I he eflrcct4 
of 4dvertising hy uning (he tippt>rtunlty 4Hoidcd by 
coininerci4h ro help their children 4pply developing 
ctignitive 4kllU '* 

At preicnt, we 4rc coinplcting 4 study in which 
exrcnsivcly Ir4iiicd molhcli kept fgr' one month 4 
di4ry nf 4II producu one t^f their childien requested 
e4ch tUy Othci ,di4riel were ailed oui dully to im 
d It 4 re proilucis purch4fted in leveri C4tcgOric4 (e g , 
cer«f4h. C4ndics, in4ck») even if the child did not 
reqiiem puroh4»e. 4Md 4 dUry W4i kept Teg4rdlng 
childrcn'4 tcleviMim viewing The results Will pro 
VI Jr some of the flikr d4r4 on chddren s 4ttn.il 4sking 
beh4viot in the home enviroiunent (irmst sludlei to 
d4i(- h4ve Rimply 4!ikVd fnr reports of children's pur 
ch4se requests ind purLli4»e frequency on riting 

»C4lcs} 
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Nf w itudtf I 

A fln«l ul r«M«icK» a provoutW# oot, It 
bcgiiui)iu| lu (ndicAit iKit even very yoiint children 
{dowh iSTend Including, pieichcKtl ohildieiil c*n \k 
Uughi rcliiively complex coiicepit end m<K!c« of 
ireioiilnf. Othci rcM«Kh we «ie complcUnn Ik In- 
veviiteilng the cxieni u> whlch-«nd huw^yuuiiK 
childien cun be uught tu carefully evalutio ed- 

In conitMi in much "consumer cduceiloii/' 
which BtieMc* ednmnliUMU about edvciiliing, we 
eil exi^itmemlng with helping children lu under 
■uiid jihiough »ch«>ol liniiiucilon) the c^mcepi til 
edvcTitiIng, mc neiurc uf iclluig^ the duiUicilont 
^iwf^n piogieuii and cununGiclalt, and how lo 
kclcci and u*e Inluimailun In^^dverilpkng 

Our applied fcfearch It baMsd on recent Hndhig» 
in child dcvclopnicni rctcaich The«c AndU)|« ex- 
tend th« work of Ican/Piaget. the Swlu ptychulogiat 
niost rctptmslblc fur Shaping out knowledge of cnll 
drcu'i cognitive development It appears that the 
itagct of cognitive development l^iaiei dcAcrlbcd 
are not inflexible barflcr* to children'! learning The 
"neo Fiagctiana" are Adding that Iceming among 
even young children can be greatly accelerated if 
one kliuply appioachci them In temu moit con- 
sistent with their cognitive abilltlet at a given time. 



Modes of rcsolytion 



e^ivcn the itaie of aHalia iketchcd to ihl« point- 
the naiuie and development of the kidvid contro- 
ver5iy, the complexities of the luuei, and the revearch 
flnduigk~how can bivlnesamen, contnmer groups, 
and icKoUtoi) beat rewlve the luueif Some cynica 
•ay that it la impoMlblc. There arc nindeli of indUa- 
t,ty rrc^ cooperation, however, ihat^have taved bual- 
nesn and government the enoriuouii coata Involved 
In protracted litigation. 

Unfortunately, the uioat prevalent model iaatill 
the "political legal" approach HukinetMrs employ 
large legal ataf!a. and the FFC in populated moatly 
by tawyeta, to It la iiatnral for confliclft tm'M(low 
the KKky load of Initial inveatigatioiu. pretriaHygo 
tntioiiK, gathering of evlden^ and iniervicWa of 
pronpective wltncaaei, dcUysind postponement 
Thin would then be followed by hearings before an 
adniiniitiatlve Uw i'udgc, the dlMiict couit. and 
Anally the Supreme Couii 
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Thi* bjiilr MgtuU tui (hu approAi h luvc jlrcjdy 
btrii Miuudcd lor the kidvid ruie ludiiMiy ftuuip* 
hjvi- chjii«d FTC Chjimuii l»eiiwhuik wiih hi«i 
m ihc tnjdci and have |H?iiiuiiicd htm lo »t<p aiidCi 
lobhyisrft have cHctdvcly apinrali'il to che intcreiit> 
o( iniiKicktiuvn «iul tcnaiorv who hav«' atllchcil 
thr rulci 111 ihi' KI C apviopnaiiona bill ineiiiionctt 
raiiiii thai would havt the cflcci l\\ sruppiUR wort 
on (he ktdvtd luic 

The luiiuc HcJiario calU lor cxiciuivc and cx 
Ik-imvt; }e|iil picpJijtioii. lengthy heaij^g^ on ihc 
iiile, aiul oliinutrly. appeals {Krou|(h ihc couil> A 
ictitial kojI oi llie !0»x!cl acriut to be delay 
^Whcihri or iuK one believts iha( indusirv can uld 
filiirly ' wur' the case rhe ciMia will be cnoinvv^ua, 
ihe poblicity bad. and ihr rcnulinii^ cnvuonn\cni 
veiy ufueViatu 

A Mcond ii)ih!c1 miKhi be called \he ' raiioiial 
man ' appioarh lelleciniK iio( m» uniuli ihc aiauntp 
turn ni eeonnnm thai inan is capable of op 

timai behavioi a.i the uodeilyiiiK value ol laiioiialtiy 
one hope* to have iii coiifiicl icanluiioii Soiut in 
the irscaich coiniiiur.ity and no diuibi. on boih 
^ideior ihe kidvul rule- would <ipl foi nioie rescaich, 
OI 41 li-a^i inoie reliani^ on cuiieni irieari h imidica 
nons. ill di'cidiiiK on the mcnis o» the nile 

l» »» inie that cnipnual' resejiih hak cpiiic 
a loiiK wjv Ml rcKolatoiy and legal pinceedingv 
rcplaiiiig ai l.isj ihr spcclatle of p^yLhlatIlC tcntl 
incMiv. tn which caih iide line.s up an equal number 
ol psvt huiii»t<i wuh exJt llv npp<iHiie opinions ba\ed 
•on "tlnmal cX|H*iiehce " (The net effect, of coiiise, 
1% that each haiik ot p^ychiaiiiats nulliHen the other ) 
Uol the mechaiiithik for MicoriHilatnig research Htid 
uiKs into regulatt>^v puKeedniK?* are far friun well 
eNublislied Moteover behavioral iKicncc concepts 
ami inethiHls arc far from perfect 

li IS unlikely, then, that we will see the rational 
nun model applied here^ it j.n equallv iiride\irahle. 
Ill tnv view that the ptilitical' legal approach should 
pitilofif; ilie iMucs etnbixiied in the kidvid nilt 

The jhiid appioath. and tlu* mivit desirable, in 
mv view, calls h>t the parties to the controveny to 
seek coiiipionuke Instead of a ban on advert»|]og • 
addiessed lo thlldieii. I have in niiiij osnig pro 
giamniatu iiiatenals to leach children ahi^oi adver- 
tiMiig and piodut ty lontead of reijoirinn adveitiM-rs 
to »poiM(M lualth or luitritioii diM:li>!nue messages 
Jwliiih thddu-n would rii<v*t likely niiNundcrstaiid), 
I propov teaching children how to evaluate footls 
and eMahlish g04nl diets hiitead of trying tn a\\ey 
thai yoin\^ ihildreii leally can" oiidei^tand adver 
tisnig I sdggisi a rigt>r60!i approach lo fostering and ' 
aciu.il(v ilcnions^raiinj^ (hat uiulci-itanding 



What I am auggeatlng la industry and govern 
nient aponftorahtp ol initructhinal pro^rania-piob 
ably lor uic it\ ithooN-^that would butld on the 
emerging rcaearch and provt4e Inatructlon for chll 
dren In cvaluacing conimcrciali and producta The 
moilel for ihia appro«di t» "Seaatne Street," which 
has cnioyed coniniued financial support and wide 
•pread acclaim prmiaiily bccauK the producera con 
ducted "lormativc" research to detcrtnliic how 
moat effectively teach children Tfii* progiatn al 
conducts ongoing evahiative research to re|Hiit \ 
well It Is meeting objectives and to make char 
when ncc^ossary 

^^'•S? «he single rcaaoR why many (;iusinea 
mltiativlSl concerning advertising and chilikcu 
had htile impact is that empirical data 510 eflfecliv? 
iieia have been lackmg Initlatlvea ifnch «s Kellogg'a 
iintrition commercials. Weatinghousc Broadcasting's 
prograii\ciininiercial dlff^petitiaiion techtiiqUea, and 
vaiiott.* cbnipanles' educational materials thUs look 
like public relations efforts rather th«n serious at 
tempts to deaf with serious problem^, It is nol 
enough for adverCiserA tti flsacrt that "the schoola 
should do It " Sclioola hny curriculum iiiateriali 
and l^xtbookv and curnculum designers aupply the 
schiHils-aiul that is where corporate aponsorahip of 
curriculum innovations such As'theAr comes In 

H thcfmjn^ lo be a national educational effort, 
auch Mn 1 haveilkctched here, what would have to 
be the p<iiiits of ComprorniK lo replace the propose;) 
kidv«l rule with ihU prOpokaU r 
The consumer group and FTC pcnpcctive woultl 
rc:qnire flexibility regarding the rule itself The goal 
Would hAvc to become a reasonable level ol Miphis 
tication and information among child audlcncea 
regarding advertising and foods rather than rigid 
adherence to the goal of ultimate victory Itir the 
pniposals in the kidvid nile. ' 

Such a glial would require fDcuiiing attention 
on schjHil age tihildrert rather than on holding id, 
vcrtiscrs accountable for effects of advertiaing on 
even younger children, alncc school age c^hildren are 
more active arrd acquiailive than younger children. 
J am not excusing wrong Impressions that very 
young children may gain from watching coninier- 
claU, hut I am suggesting that parents have different 
concerns for their children at different atages Educa< 
lion aHinit commercials and products can and should 
effectively begin with the school-age child 

From an indgstry ptfrvpecrive. I am suggeiting 
a more uoiHcd and deinonst(ahle approach to * 
coinpromisf than has been the c<sc sti far. Adver^ 
twt% must cr^r5C the dual Ideas that children 
should he ahl^^o evaluate «dvertlsing messages 
fairly and thai it ii desirable to cooperate. iri efforts 
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H) tduciii chlkhtfii toward tlut tod md towird iK« 

muii My itwit "9Ui«r In my wnouni it M.** ¥ui 
' ti do9u tuifrM thai tdvcrtiM n thould 10 lotKi 
|0O{^ dietary habiia. It do«a no< dirtattti W«imI com- 
pailiion ihioufh advcrtiaint foi oMTkctcit to cn- 
doiM Um profioiliion that ckildiao akcmld bt abl< 
to tvaluaic cfltciWdy comflMfoiali daiijntj to ap- 
p«il to thtm and that ckUdrtn ihotild focoi food 
dietary Ktblts. Whether It la vltlmaitly iodiktuy't 
NHtontlblltty to midartakc ivch afioru attflu moot 
ai tht nomtni, |ivtn the aJtcmativta pAropotMl In 
the hidvid luW. 

Ont qutatlon ramaloa, Who can |ii aw^ a 
comproroUt pvopoaal undtr way and ho«rr Taking 
4 ciM Uom tht diplomatic ootpa, tomthody la foing 
to havt to aignal tomthody iut Induairy wUlluTt 
to be aaiurtd thai tffom auoh at thote propoted 
httt will ftod a ittaptlVa audlenct at the FTC. Nt- 
hapa an induatry ttada attociaiion could f^oeote 
apontonhip oi tht fonnatlve iftearch for the e^uca* 
tional prafreoM) the it«um tifiul couM he tA ei- 
prctaion of interett in the iftulta from the FTC. 

Ii\(iuiiry thould replace public ftletiocit pr&- 
grarot with educational ptogramt of demonttratcd 
worth Tht traditiooal politkal-legal approach to 
regulatory matter* la a poOr approach-it umiihet 
the Image ol butlnett and otftra oo turc outcome 
in the lapldly changing enYirooment, even if aome 
"favorable" court ruling obtaini in the dittant fu< 
turc Cocnpromltet will be called for on both tldei, 
but tht foal thould be oducatiag chUdrtn now 
rathtr than j^uiauing political- legal procatatt on a 
propoaed rule that promitta tndleta debate. 
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The Censorship of Violent Motion Pictures: ^ 
A Constitutional AnalysisH^ 

Violence [n motiofi ptcrures and television ihowi hat trcently become yh' 
iiiue in the courts and legislatures. For example, in Florida » a youth charged 
with murder offered the defense of temporary insanity resulting from wat- 
chtng television.* In Calilfornia. a plaintiff in a tort action against a television 
network sought damages for injuries allegedly inflicted upon her by juveniles 
imitating a scene ^ brutality in a television drama.' In (hicago^.the City 
Council in 1976 amended an ordinance' in order to set up a procedure for 
censoring violent motion pictures for audiences under eighteen years of age.* 

The existence of the CI>icago ordinance, plus the public concern over 
controversially violent media, necessitates an inquiry into the constitutionality 
of cenj^oring violent motion pictures. Although the censorship of obscene mo- 
tion pictures is constitutional if done by means of a system with procedural 



•Mnr>' \\ ( jM)! hi IndUiin L«w 4oiiriiAl, vol. 03. No. 2. 1077-1078: 881^308. Rc|)rlnt«d M 
wUh i)**nnUHl«v« of ImUftun UnlvorMty. 502 Krtiit -Ith St.. Tlloomlnffton. Inmniia. 4740B. 9 
«"o|».vrlKht 1077 

^Th# Indianapolii Star. Oct I. 1977 at 5. col. \. 

•Olivin N V N BC . \nc . 46 US L W 226^ (Csl App 1977) 

•Chicago. Ill . Municiml Coot $ lii I lo I5!i 7.4 (1969) 

*ld , M 8 ^^^^ "1 he ainendmenii ( hereinafter referred lo ai Chicago Ordmanct] re^d in 
part , • , 

I >t ihatl be unlawful for any person to ihow or exhibit in a public place, or 
in a place where the public ii admitted anywhere in the city, any mofion picture, 
whether an admission fee ii charged or not. withoui first having secured a permit 
therefor from the Superintendent of Police 

I&& I It shall' b« the duty of the Superintendent of Police to refute lo iuuc luch 
permit if the motion picture. ciSnsidert'd as a whole. i« harmful [obscene) when viewed 
by children, as ^tftntd hgrgm . « 

I he term "children" m^^ns any persons leu than eighteen years of age. ; 
fM- "f^mnful wh0n vt^wfd^ by chtldrtn" m^ans "obsctn$ whwn vitxifitd by chiUtrtn*' ot • 

"iMoUnt wh4n iMiiv0d by ihttdr^n, " as thifS4 t9fms at* dtfintd b^t^tw, , . 

A ^ mohon picturf ts "obscfn9 wh^n vitw^d by childr^n'-^ whth ioktn as a UfhoU 
it (!) to ih$ av4taiK$ child, apply^ityf contemporary comm^urtity sta^id^rds, appfais <<? 
pruntnt mttrtst, (2) deptcts or df scribes tn a patentfy offensive v^tly sexual conduct 
^ as defined htfein. i^nd {}) lacks xtrious literary, aritsiic, political, or scientific xMlue ^ 
Each of these thr^e elements shall be applied m terms]of \.hat the adult community 
fudges u appropritite for children , " . 

B A motion pic tuft is iwleni when tkea>4d by children'* (I) when its theme or plot u * 
dewtfd primarily or iubitant tally to patfnt^y offensive deeds or acts of hrutattty or 
Violence . whether actual or simulated^ such as but not limited to assaults, cutiings^ 
stabbingi, shootings, beatingi. ilugffings, /loggings, eye gougings, brutal kicking, bum 
ingt, dismemberments and other tfprfhensihle conduct to the persot%s pf human tieings 
or ^o animals andj2) which, when \aken as a whole, lacks serious literary, ttrttstic, 
.political, or scientific value , . 

Both of these elemenh shall be applied in terms of tvhat the Adult community^ 
applying contemptyrary, standards, judges is uppropnatit for children. 
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^jlrKiiartls/ ihr Supreme Courf has not decided whether violent motion ptc- 
tuios cJiii br crntorrd * This note will examine whether traditional modet o( 
KuM Aniendnieni analytit nunproiected categoriei of tpercb. balancing, and 
the* ( unriu^veDion of the clear and pieseni danger lest - can juitify luch cen- 
\or%hip. and 4s an siid tn deciding the legal ittue of centonhip. recent social 
uieruc rrsciiuh on the effects of viewing violent media will be reviewed. 

l)FHMN(. ViOl f.NCK Ol'l Of Mir FlRSl AMtNOMtNTS PROTKCMON 

1 he fir^it .iinriuiment slates that "CongreM shall make no law . . . abridg- 
ing thr lirrdom ot 5j)rech "'. and "speech" includet motion pictures. • 
Although .this phra.Mng of the first ameiulmeni sounds absolute, it has not 
l»rrn uuripirird to protect aII »|)eech; some categories of speech, such as 
olisttM\ity and fij^htinK words, clearly lie outside of its protection.' Until 
ircrntly (Oinmcfiial speech'* and group libeP* were also considered un 
|)i(i(curd II violent movies could fit into a nonprotected category or be 
ircoj^m/cd AS a new categ^^ry of nonprotected speech, such media would be 
NMSi fpiiblr to censorship or other legislative control.*' ,? 

I'uylerictf Outsidt Established Categories of Nonprotected Speech 

l( wouhl seem that violent expression cannot he strained to fit into the 
iw»» cMahlishcd categories of nonprotected s|>eech. obscenity and fighting 
Winds Obsienity \s liniitrd by the Supreme (^ourt to "works which depict or 



'Kirrttinjit v Mjiyl^m! 180 V S M (1*M»^). 1 imr Film Corp v City of Chicago. 36i 
V \ \^ (hitit) 

* 1 hr Supirinr (\>utt ilid review 4 (Sir involving an oiihiiaiicr )>rrmi((iiig claitincatton of ' 
violritt niovtri j» niuviiiAhlr foi y^^un^ |>rrv>iis. bnt dri idrd thr casr on vaguriiru groimdi In- 
trfSLitr riKini Itu v''(*iiv of lialUs 3*)0 U S 676 (1968) Srt irxt accompanying notr 87 in/ra 

'I! S <.;c)Nl 4inrml I 

^Jinrph HniMvn ln< v WiKoo ^-41 U S ^^fi ^liJSS) 

•Roih V iMntril Siaicv V S -iVh {I'Vjl). Ch^plimky v. New Ilainpihire. 568 
(I 'HZ) - • 

'*\jirivunr v (yurxrniro. 316 1' S (1'J42) 

••nrAiih^rn^i* V Hlinoiv 1^1 r S 2r)0(l9Jj^) 

"II (ciuoMl^ip oi violrut incilu is i (»n»li(ii(unully |>rrnnuiblr, ihr criisnrthip procru (liuit 
indiiiir (rrtuin pioirdur^l mI<*kU'*'^1> Fiiit. ilir huid^n or proving ^hat (h^ fUni Ii unpmtrnnl 
muM ir\i t>ti ihr criiM)i Although tlic SiA\r may iripiiir advance submission of films, (he re 
ipntnnrni (.^nnoi Uod 4n riird r>f fni^litv «) ihr criitor's drtrrmination Only a judicial deter 
miiMioM sntlur^ tv mip^ur ihr linil irstiAint 'Ihui. the crn.inr. wilhin a ihort iprcifird prritKl 
nuiit rith^r iiiuc Jl lirrntr or gi^ to rooit l^ii addili<n>'. th^ pro<}r<lurr must .auurr a prompt final 
piduui ^triuioh KtrrdniAh V M*ryUn<l 580 (> 5 M(ll)64)^ . - 

\ hr ('lyi igw (Hdii(atu'r„ap^>raM to iticliutr such sagrgiiards. CHlCACO ORDINANCE, iupra 
mnr 4 § 1^') '\ ? 1 I')') 7 1. 1 lir Sut>rriMtciidcnt of Poller is the initial crnHxr. If he 
irliMrii to iwoc a |>rrniit a' Motion PiV/virc Ap(>cal Ho«r,d mull review the d^ciiion within five 
kU\\ II thr Uoatd Arfilint the Su^WTuuendent'.i driision. thr l^ard must fde with a court an ac . 
<i<>ii lor jri ui)un<tion within three days Assuming lli^jlT such filing will lead to a prompt judicial 
dftrrnmutton tn whuK the Ro^rd mo«t hrar thr burden of proof, fr^fdman's reqiiirrmcnti aVe 
'\.viitrtrd Sff !>nrl4i!m .Corp v Cu^ac 190 I! S 159(1968) 
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dccnbr ,cxu>l .o„d»c,.">' ami ,hr Coun c«,nrMly declined to include 
violriKc wMh.n .ha. .»,f„ory in W,nUrs v New York.'* which .,ruck down ». 
void for v,Kurne„ * drf,«,,i.,„ of ob.ccni.y .nd indecccy lha. included 

Mortc, o» dcrd* of blomlshrd or In,, ,o m.Mcd as .o bccomr vrbirlr, for in 
ni.ng v.olrnl ,nd drpr.v.d . rimr, against the j>rrson " In .pparrn, rrcogni- 
•io.» of .h., d.st.m,.dn iH-twrrn obs.rnity and violence, draftrr, of the 
Um.»Ko o.dmaftce prAvrdc-d " ,epari»r definition* for movies which «re 

0bs,ene when v.ewed by children" and »o, movies which are •yiolen, when 
viewed by children Thus, violence does no. fall within the nonprotected 
categoiy of obscene speech. 

^ U movies trigger a physu ally violen, leaction, ,K-rlia|>s rliey are fighting 
movies, synonyinovM w.,h nonprotected Ttghting words " "which by thei, very 
utterance influ. injury or tend to ...cite an immediate breach of the peace 
Howevei, the tighiing words exception to the first amendment steins from the 
need to avoid fights o, insults hurled at jMilice.nen. and has little relevance to 
movie watch.ng, which involves no face tofa.e confrontation or personal in- 
miles Ihe iionpro.eced c^itegory of fighting words- thus does not accom 
inodate the violence <.lasificaiion either 

r«<)/,Ti<-,- as a New Category of NonproUctrd Speech 

Although distiiut fio.n existing nonprotected ..speech, violent exp,es..ion 
"lay warrant, recognition a new category of nonprotected speech par- 
t.cularly if .,». h expression i, of slight social value or devoid of ideas The 
irigre<lien,s of a. nonprotected category of speech include: 

"Millri V C^liroinu 415 |: s ] «, (iqVH) 

'^H ,1 SI8 lV,„,„f ,„vj|,d;,„| ^ mi(J!) .,( ,hr I^Jrw Yo.k" IVn^l I ,w rm„le<l ' Ob.. r„r 

i ' ;:r unHurL cH,iZn. hZZ ^ 

Oftu..,.,, /.,,^ai.,.M, ^ ,,,, rv. |hr.r.„.,(.r n.r.l » K„,lovl . 

. < »I.M.<. ()HI.IN.,M-, ,„„r ^ „ jj ,,,,, ^ 

t.l<4|)lii>»ky V Nrw H,iin(),liiir Sl'il'iS r>l)8, ri72 ( 1 9-t2) 

- n ^ , T ' ' >*"'"•' '"•*'-"'K <»•<• woHli ■ Ku<k ihr Drill " M, 

. .vut>..1 ..uM ,..v.,.,blv U..r r.K,„l„) ,h. wo,.l, . ....^c,.' j, ^ 

p...,r. V....,,. ,,f , f,6n;-,>rov..ki„x . group „7Vo"il 

l"'";<"'^" --' ""h r,p.ru.on A« , ,r„.l,, a vrry „.r.l,« ...rKO.y of ■r>l\ 1 

vialrmr wmmi nonnioirtiril Hi.iM^b n/t f . . .« ^ . '»|l"pny»u«i 



' . . ' " ■ - i-vr 111 irfir (onfromjkiioo whuh could uiatttr uhvtiol 

T.T.'rri^ r;".- "tr - 

V ZrilV^: '"T ■"•""vr d,.n,ed lnv..S o'lcr 

.Ml ^ w« „„, ...nflocl to r.Kh,„,x word.- 
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the lewtl and olMceive. the profaiK. che llbelcNU. aiui (he Intuliing or 
nghiing" wowU ihot* which by their very utltrance Inflkt injury or lend to 
incite an iinmedi«ce breach oi the peace. . . ISfuck uii4fmH€€s «fe no e«#n- 
im/ fHtri of any 4Mp&iUtoH of n^mj. mni M of $uch jAfAl ipcM/ M|/mr «J # , 
U4p to tfMih that mt%y bon^fii ihmi mmy bo dorivod from thorn u cloorly 
oulwotgH0d by iho jocw/ miorost m ardor and worelrt^.** ^ ^ ^ ^ ^ _ 



To asacM whether violent media lacks social importance, and is therefore 
outside firii amendment protection, one must examine the policies or tocietal 
imerrtti promoted by regulation of violent media. Relevant interests may in- 
elude: (1) the prevention of antisocial conduct. (2) the unwilllngncns to ad- 
vocate immoAil behavior, and (3) avoidance of revolting public displays.** 

The prevention of antiiocial conduct Is a primary interest underlying the 
regubtion of violent expression, for antisocial conduct triggered by depictions 
of violence could culminate in overt, destructive, and criminal acts. Some 
memberr of the public apparently blame the media for murders and other 
crimes of • violence. However, proof of a causal connection should be re- 
quired to rernove the protection of the First Amendment. and lo far. con- 



without ictie^^jng kki*! iinjKirtarKe * aiuI thiii "not within the area of conitituiio^ally protected 
h or preM Roth v Unitrd Si*te». 3i4 V S 47«. 404 (1957) A •imilar premiae might be 
acirpirti with regard to viulcsnt rvprettion 

••i:hapliniky v New Mainp«hirr 515 U S 56S. 572 (194%) (emphaiU added). 
*'Theae tocial interestt are modeled on thoae pwd as juitiflcationi for obaceniiy regulation. 
Nmet one commentator in regard to obfcenity y 

"AnalyaU reveali four pouible evili (1) the incitement to antiiocial aexual conduct; (2) 
piychological excitement resulting from texual imagery; (3) the arouting of feeling* of 
dilgutt and revulsion, ami (4) the advocacy of improper sexual values." , 
Kalven T^4 M#r« I'Ayjuj of tht Law of Obicmty, I960 SUf Cr Riv. I. V5 (hereinafter oited 
as Kalven) All luch interests, when applied to obKently. have come under tTn from critics both 
on the Court and off 5e#. eg . Roth v United Slates. 554 U.S. 476. 50S-M (1957) (dlsaentlng 
opinion, Douglai. | \ |oined by Black. J ): 1'. KMtRU)N. TitK SV5TKM OF F^KKDOM OF E)CrM5SlON 
497 99 (1970) [heremaftei cite«l as EmewON) Kalven. supro. at 4 
Kalven iiimmarites. 

It II h^ril to see ihe Ailvo<a<y of improper sexual values should fare differently, as 
a conititutional in. ler. from any other exposition in the realm of ideas. Arouslng\ 
(luguit and revuliton m a voluntary audience seems an impoaaibly trivial baw for maV* \^ 
ing speeih a crime The mcuement of antisocial conduct . . . evaporates in light of the 
abience of any evidence to *how a connection between the written word and overt sex \ 
ual behavior ' j'^ 
Id Nevertheleis. the mteieitt. even if not universally accepted in regard to obKenity. ma^ 
become imire compelling when applied to violent movies. As one commentator notes. "For evefy 
|iiitilicitioh forreitruting »ex candor precisely analogtmi arguments could be developed with 
re«|>ect lo liiniiing Haunted violence Kriilov. supto Dote 15. at 159. 
*'5r#. eg. Washington Post. Aug 4. 1976. g A. at II. 

**Ciitits of obKenity law« <iften |Kilnt to the lack of empirical data to support the assunip 
lion that obKemiv triggers antrntcial conduct F.MINSON. supra, note 21. At 498. Bui iee f^^tit 
Adult Iheatre v Slatoii. 415 V S 49. 60 (1975). Although the Supreme €ourt has made It clear 
that It does not r*«|ui^e »uch empirical pioof for obscenity legislation, it does not neceuarily 
follow that It will not lequire prtxif for the censorship of violent expression The force of history 
no doubt make-i it myt h eatier for the Court to accept obKenity laws than to accept a whole new 
area of ^|>eech regulation without proof of the need for it. ' 



o 



3S2 



ERIC 



357 



cluiivf rvidrncr of that cauMi coniMrction U lacking." Thui the Intereit 
«puu*rd do« not support the nonprotrction dnircd. 

The unwilliugneu to advocate immoral behavior U an intemt apparently 
aimed more at thnughti than at conduct Promoters of thii interest might 
be coiuerncd with instilling negative attitudes in viewers by exposing them to 
destructive m.>dels on the screen." In other words. thoM who oppoM; the 
media advocaimg rMent beHartor «re etmcemed ab<rut putting tdtms in 
viewers minds Yet the first amendment s protection is designcti to protect 
"all ideas having even the slightest redeeming social importance -unorthodox 
ld<'aj. controversial ideas, even ideas hateful to the prevailing climate of opi 
nion ••' Thus, using this interest to avoid "bad ideas" would clash with 

the marketplace of ideas" concept** and would be rejected. 

However, if t>ie impact on "character" could eventually produce a change 
in conduct, perhapa attempting to avoid advocating immoral behavior is not 
altogether ijiecioiis ** Whereas the first interest discusMrd seeks to prevent im 
mediate antis<Hial conduct, this second interest attacks gradually emerging 
antisocial behavior: again, .lubstantiating evidence would make the argument 
more cuiwiiicing 

I hr avoidance of revolting public displays may also seem a specious in 
tere.« at fiiit blush ^^ a commentator states in reference to obscene movies, 
arousing disgu.it and revulsion in a voluntary audience seems an impossibly 
trivial ba.»e for making .tpeech a criuie."'* Yet revulsion at sexual scenes on 



•*5if^ irm iiioinpaiiymii nwn 5* 9t .13 in/ra 
**hMin\ON tupra lUMr 21. it 499 
•Mwo uxia\ k tent lata commrni 

Some inaivulii^li who arc o|»p*iar»1 to llir ilrpiciion of violnur on irlrviiion arr not 
ioiurrnnt chirny with thr potabiliiy thai ihr adult vicwrr will himtrlf go out and 
thiun a nnichbor or ihal ihr child who rnjoya • Haiman" will kick ihr family dog 
Many /ii(u« of whai ihry tonsidri I'ncrwivr prof|i«mniinK violrncr arr wril awarr of 
ilir uxial .omn^iuiJ^whuh imially kr^ chddrrn and adullA ahkr from injuring each 
oihri ofirn or irriouslv Thry arr niorr lomrrnrd wiih ibr alliludra which irlrviiioni 
mav br uuulraimg and ibr rmmumal rri|MnM-a whn h ii may be riigrndrring 
Sprufu ally Jhry |>oini m ihr fact lhai nioal irlrviiion programs ii>^lving violence In 
iludr .A gooti guv oi guy* who. m (hr namr of "my " couniry. "our" ildr. or law and 
o.dri innici in)uiy oi death on the bad guyi The rnnlt of brmg expoacd lo auch 
a^^nudr^ n is argurd i> not paiiicularlv violrnce on thr pan of ihe viewri but ihe in 
nra»rd piobabdiiy thai hr will uipp^i.i. condnnr. or jiiiiify aggrruion on ihr partt of 
hii own |iobcr drpaitmrni or armril forcri 
5 f-t.^HiMM A R SiNMR TiifAinioN \Ni) A(.(;rmjii<»n 18 (1971) 

"Roih V Ifnilrd Suiev 1!S4 US 47ft. 484 (19^7) KIng.ley li^iernaiional Pklurra v 
Rrgrni, 1M> I' S hH4 (I'*59). inakct it .Irar thai a Mair caimol prrvrni ihe rxhibliion of a mo 
tion piiiiirr b<c<an!ir thai pit turr VKo< air« an idra 

"Abi4n» V l»nitrd Siatri «0 |i S filfi. ftio (1919) (Holmri J . diaacmihg) 
••Kalvrn jy^ra noir 21 ai 4 Mi Juiiice Harlan arrnird to rrly on ihii gradual effeii on 
condiut a« a juililn atn>n for obHenily lawt Hr iiaird in Hoth v UntUd S(aUs, "[llhe Stair can 
rrasonablv draw ihr mfrremr thai ovri a long prriod of nmr ihr induciiminaie dlMeminaiion of 
malriia . the rtM^niial thaiactrr of whuh u lo drgiadr %rn. will havr an riodlnir rffeci on motal 
itainUrd% 141 rs ai^O^illaiUn | comnrrmg) flti/ irr KMfcMON. iu/>rct noie 21. ai 499, ' 
'*K*lvrii, \upra noi«» ?l at 4 
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thr Krr^rn raay br of a l<^r magniiudc than revulsion at watching the 
ditmcmbcrmrni of a human bring. •» l>epicting the brutal destruction of 
huhian brings for the sake of cntcrtaiiuprnt and comiirf|^ial gain could strike 



too deeply at shared soiietal valun^g^Whrther governmental sanction of 
nomnierJerence with luch displays wUl xause harm to society may be an 
unanswerable question, but the spe<ter of such harm may be enough to 
justify M>m# r^gnUtifn oi gfoMiy violent ajui brutal • movica, - £inpiriciil 
research studying the elfeclji of viewing violent media may help in deciding 
whether this and the preceding inteiests diKUSjied are strong enough to justify 
setting vip a new category of nonprotected s|>eech. 

A considerable number of studies on the effects of media violence on 
children now exist Some Corns on television violence, others on motion pic^ 
tures Piesent knowJrdge on the effects of violent media is difficult to sum 
marue.^rtially becauir of the quantity of studies, but primarily because in^ 
terpieters of the same data often reach opposite conclusions, »» It is difficult to 



*\Sff fUfft^fiiny New Yofk Iimr* Mji 7 J'Hh ^ i( M t ul B Frb 27. 1976. At 21. 
<«>! 12 

* <t . ^ AnNiiio ViDUNt ii AND YouR CiiiLn ( 1 969). A BanouRa AccrIlmion A 

SaHIAI I lARNINl. ;^Al YMSd'HI) S ttJMSAt II & R SiNt.lR I 1 1 I V IMON ANIl AU.RI.VMON ( I «J7 I ). 
J CUHt»!llllN A(.<,RIAM<).N ANI> C.RIMM l»r Viol »N(1 (197%) D lloWiTT A(i CtMSI.RRAU'll Mav^ 

MfiJiA Vu>i»Nri AND S*H im (I*}?")) Vn)UNr» AND nu Mav% Midia (O Liwn rii 1968) 

At rciriuly At 1970. a Uw )4nirn«l, wniri rrinAikrtI that "h frw iiKdiuluiivr »iu<li^ liAvr 
brrn iiiulrrukrn to ilrinminr thr rMri » of tuoliuii pittMir^ on ihlliiirn" And vilril only iwo 
■Dulir* whuh look plAir n» ihr 1910 * Noir. /Vii«*/ (VtiiorjAip o/ MoM#J. 22 Si an L RiV 618. 
hi} (1970) Ihr IWO »iiiai« Air H Humir k II Hadmr Movii.% Dilinquincv and Crimi 
(I'MI) W M»AiY & H Brinnir Niw Lu.in »>n l>i i inqv»n<^v and (11 I rilaimini (1956) 

Siiur thr wilting ol ih»( 1970 noir. volunir* o( tluili'ri on ihr lub^ri Havc bwn publUhrd 
In pAK ihii publUiAlion of irncAiih wai dur lo thr work of ihr |969 NAlionAl.Comiuiuion.on 
ihr Ca«>« aiuI Pirvrniion of Violriur .Anil ihr SuiKcon CmrrAl i Ikirniiru Aiivijory Coinmiiirr 
•n IrlrvuKm Ami Sih iaI BrhAvioi which hrf^MU in 1969 And complriril woik A 1972 For ihr 
irlvvAot rriKArih lollrtird by ihr Comnuuion. j/# D I^Ni;r k BAKKR & S Bai I 9 MaW 
Mkdia ani> Vi(»nNrf. (1969) 9A S\\\\ MtDU Mmrinos (1969) 5## Sdrchin Ginirai s Ai>viv>ry 
C<iMMittt.t ON ^KtiV«lo^4.^ and S<h.iai Bliiavior iMfVisiON andGmwInc. Hp Till iMfACi 
1>jrvnioN ViiURNri (1972). ^ ImivnioN and Anot»CENi AiA.ntS^NVM (1972) Ai ihr tAiur 
iimr. brhAvioiAl ttiroiitls pnblih»rd triuliiof ini(lir« (ollniril or ioiutu<tr<1 ind«|>rmlrMi!y of ihr 
govrr|iinri\i pro^rt It • ^ BaiuIuia tupra. S FrshbAth h R Singrr. $upra 

►•Onr Kroup of kh»aI Hirniiilt lonilmlc ihAl **[l|hrrr it a clcAr Ami rflUblr rrlAlionthip 
hriwrrn (hr Aiuouni of vu»lrnir whu h a ihiUI trri oi» rniriiaimnrni irlrviiion AtuI ihr drgrrr lo 
whuh hr II AKgrrtAivr in hii A(iiimlr« aiuI brhAvior l.irbrri. I>Aviii»on. k NrAlr. Aggieuion in 
CStliiSoiui 7A# ImfMd of 1 tltxxuon. in Wiirai IV> You Draw Hii Lini/ (V. Clinr rd 1974) 
119 20 Oihrit drilAir ihAi ihr Mam MrdiA do noi hAvr Any tinniflcAiu rlt«i on ihr Irvd of 
violriur in KKiriy D HpwUi k G Ciitnbrrbsuh. xuptd noir 32. ai vii F.ximplri of a frw w«U 
known tindtrt mAy hrlp to irtoniili^ ih««r conflidii^ comlutioni 

Albrri BAndurA hA« loiuluiird %rvriAl iiudirl wilh very young fhildrrn 5##. # . BAndiii*. 
/rt/?tt#nr# o/ \lod#t» «#m/or»#m#n/ ConUn^^^ncm on iht Ac^Mtitiion of !mUalM R^ipotu^y I |. 
P|r.u»Naiiiv k S<M P^YiH S89 9% (196S). BaiuIuia. Rou, k Ro*«. yumnoui «#m/or<^m#n* and 
/mimriw /#«mm^. 67 J AsnoHMaS k So<: INv< m 601 07 (1965): BAnduri, Rom. k Ron. /mtU 
Uon of Fiim Mfdmud Mo«rf#ii. 66 J Adnormai. k Sot: PsVCH 5 71 (1965) Hit lum 

mary of oilf miporlAol tiudy illutliAl^t a hkiaI Kirlu* UborAtory ^iprrimtni drtigurd lo Iril 
whrihri rhildirn will Adopc AMrruivr brhAvior |H)iirsyrd by Aduh modfU in VAriout iiAiAiioni 

Ihr nrtl jjroup ob«rivrd rrAl hfr Adulit 
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III on- .oiuri {til lUr ir»i rtXMti} thr ( hiht luiiiitl ji •ci ol |iUy inAtrri«U. in aiiolhri 
ifjfnri. Ur 411 4iluli ^KiiiiK ijiiirtU Willi J *rl ol tiitlirr li>y». j l4iKe' inlUtr«l pU«tu 
HoIh» »li»n 411.1 J in4l)r( Soon 4liri »hr i htlil lurtrtl lo |)t4y wuh hn loyv llir attiili 
iniHirl l»r^4ii 4ii4ikiaK ihr lUttto iloll «i 

Ihr %CMUu\ utMU)} III ihilttirii 4 inovir M ihr Aitult mmlrl liralitig U|» ihr 

Hob*, tloll Ihr ihtiit H**»^>P v*4nhrtl 4 inovir |Mo)rUrtl ihrouKh 1 irlcviiiun cim 
%olr m whuh ihr 4.luli 4ii4ikiuK ihr Uull W4« »a»iuinrfl At 4 C4iu>,>n cjl. ChiMicn m 
tUr fiuiMh nuui)\ (iiii luii wr 411V angrrMivr mmlrU. iliry jrrvrcl 4» a lOiurol )(i«^^>r 

\l iKr (ti4i iii 10 wwmu». ilw i»twuill.<'l^<'-| (,H)k rj^h i ttilil i.i jn ahH-i%4iiio>i 
loom vvhnr >.r l.-...i,|r,l ln» hrUAxuu [\\'\v iliililU 4lino>r,! rji h Wild brforr hf 

( inir in 

Ihr nh»ri»4H.m iiH>in iont4iMr(t 4 \4Hriv io>> Soiur iOii!»i ohvioiiily hr mri! 
!o r\(.irM 4KKir>»inh whilr oihri% irivnl looir |ir4ir(ol puipii»«« 
hjiuluij UA.w M rir>/rf». .» ran i)o I0 > »>ur C AiW. in Vn>MNi » aJN»> Tiit Ma%% Midia. luftra 
noir VJ 41 12 1 Ihr ui,.lv is I\4M.hii4 Ron A Ho«. /niiMfion of tUm MnUated Anrtsuv^ 

I HO iinp.iiuni (nuhng^ icuilirJ fn.rn ilii» ,ui.iy (."Jnhlrrn who h4ct nh^rivril ihr >g){rfMit>n 
|iiil)i 10 l(,Mt(4irJ .*rir ni.or 4KK'<'vmm' ui thru pUy ih4ii ih.»*r who hail noi ohwrvr.! *ny 

4iluh i^^^^^r^^uu^ hiinhn ihr JKK"-v>nr yU) W4i nniijinr nuulrird on ihr Ix-haviur ihr 
th.Ulrrn h4*J ubscfvril in 4cloi(> whrihn hvr iu on lihn I hr ^imJy n f!i»ru*»ril in Sirnrl. 7A# £/ 
/rifi 0/ Vfi-./iti itolrm^ on So. Ill/ / r<irni»ix m I 4nnr. B4kri. A lljll. lupra rtoir 52. »|J74 7^ 
Anoihri uiiifv hv lUiulU.j «i,lwra 4 tur iniiuilr filiii in whuh onr inxn pUy* wilh alu^t 
ti%r io>^ unid inuir.ri .hi..„iri K.uk> . 4KHir,Mvrly ukn ilir ^oy* H4n(luii. Hoi» & Rom. 
r>.afioui W^ifi/.ii.<ifi*'or <jfu/ /'ni/.i/m^ / fiminx. »u/ir,i A 1 omiiiriii4loi Aimooiwrit lo ihr ihrrr 
ut li»r >r4i .dii virwrM ih.,i R,„ ky ^4% ihr ^uuu Anoihn Tihn »howri! HovkyS AKKrruivr 
hrh4VKH %rvrrrlv punMhr,! Attn virwinx our tihn .hiiilirn wrir ohicivrd in 4 pljiy »ruum 
lltuh »4n.loi4 Miid.r^ illiiMijir ihji vouIl^ thiUlirn iininiir ihr iix-t ifu Mi\ of iKgirMiuii ihry 
h4vi ..h,rivr,| I iniil-iiuMi oiiUM whnhrr ihr di 4in4lM ■ |)i r^riii 41 ion 11 rrahilu 01 Uii 

i4%>hkr Iniii.in.tM ,> rMh..n, rd il ihr 4KKi'-*»Hm btin^ irw4id, (o ihr .iduh who is ohjrrvrd 4nd 
iMiMiinurii li ihr 4m(irMt..n Utm^y ptinithinrni " SirgrJ iupm, 4t ?7(i 

ii>iuhiMon> 4j>iv.ii .Irliniir Mowrvri. oih«[ mm mI ifirniiili JiiMiir ih4l Uinduia* 
dln^^ ,uc n.ii irlr* mi i(^ 4nvj.fl M.»Jriur .uiistdf ot ijir Uboi4lory srlliUR. allhuugh lUnduia t% 
ir%pr4ir4l hii hi% inr ( h, mI..|„^y Srr |> HnwHi & ( hiiiilSri hji n h noir jupfrt I hrir whoir bo<ik 
d. vMir.l ii> ilUiMi4iinK how Mi.h ^luihr^ 4ir inrlrvj^ii to iral hir violriur 

N'oi aW \lxn\\rs K>i di on vol|^^ ihihtirii in plavpHiMtiolii. howrVri Srvrial ftliidirt h«vr 
iMr4ioird ihr 4j(KrrvMun of i olh^r ^iwdrnit who jllrrWirwing (rriain fdinv briirvrd fhry wrrr 
drlivrMOK rlrilm %hoi ks 10 t onfrdri 4in f^. Mrikowiii Somr A\prfti oj O^fri'Tii Agf^rfy 
icon 2 J rutM^NAiMN AMI S.H ISw H I'i'J M» Wjihrr, A 1 honiji. Ktihunirmtnt oJ 

/^jfiifM-Mt'i) hy riwi.W .1111/ iuUhHuual Ihiplaw. 16 CANADIAN J IN>i II 2-44 55 (1963) Ihr flhiu 
.dtrir.^ 4pp.orni )iiMilu4iioM ni 4.1i1 II 10114I nicmiivr (nr drlivrry ol ihr diot ki Huwrvri. cniic* 
air ii.t auuf %4H%lird ^iilt ih^> rt^K-i iroriiiul dr^i^n ihjn wiih Hjitdula s 

Ihr iii.ittn .nir.iii>ii ii( 4i{Kir\MMn rmphwril m iiu>il ol ihr tdidirs is i. drlivrry cif m 
ih.». k ol \\\)^U MHi-MMiv in jn..ihri Miidcni pirsiinijihly 4t p4[l of 1 Ir. liiig rK|>rn 
1' ii-ni.iih> 4 \riiou\ tpir^iion whrilin ihr drlivny <d tlir ihiH k rrJilly ii 
.nulommv 10 40 4< I .»{ ovrii J^^Ic\M«Il || f. |rx|>ri iinrturi | aiKrd ihr fruslrat^rd .V 

iMihuvi; lit >i.ip ihr oihri |uituip4iii m ihr Ijcr 01 in wh4fk him wiili 1 piddlr wr 
inij^hi ii.»i ilir \uinr ir4mi»n Coiit riV4htv hy ^ritmK op a roifiplrx siliulion in 
whuh S ^rl^ tnooni.d Irrdh^i k from hi* frilnw pUyri fd diiUru and h4i rvriy reason ' 
lo hrlir%r ih4i 4 (jiuliv riirnihci o\ a t ullr^r would not |>rriiin hiin in harm 4nf<>iir 
\rn.ni\lv rhr whidr \iui.MiiMi i4Kri on 4 k^*"^*" bkf JtinoAphrrr 
Singri Mr hi/lurn,^ nf I lo/^Mi r /S>r(r,iyr,/ m Teteiiuon or Motion Ptcturrs Upon Oiyr/ Ag 
^r^Liriv iii^hiutor hu { t»MKiii ,u Ai.f.Ri.%M*iN ANn Vioi fJSK'f (| SinKcr rd 197!) al 4b 46 

Smh (iitiinnu in4v hr iiii4Vout4hlr 111 any l4ho!4iory triling Thcirforr. Held Miidics may 
hr ini»ir oxrtul tr» |>l.lMll^ whi'ihrr sw»lrni mrdi.i < anir anliuHial londmi Kr»hbach and Singer 
rnadr 40 rlloit 10 rii^»l;iv l4hoi4ioiv pnHrdiiir^ m n field rOntrxl 's Fcslihach ft R Smg^r. 
iuptit iinir V^ 7hrti \ix wrrK M\u\\ W4< (4irird oiii in ihr »rttiiig of thr^r private uhtwU and 
lout ho\% ic^iilriiiul iiMtiiiiitori^ n>r Mih|riM. adnirsf rni hoy*, wrrr rrcjuirrd 10 wMrh Irlrviiion 
lituii nor ol luo ilrMj{ii.iir»l \\\{\ i^yf^^^^^l^u^^ One h^i w4a an aggicMivr dirt of ihow$. thr oiher 
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gencralue from studin batrit on different conrcpii to ultimately reach a 
dennttion of aggreition ihowing the relation between viewing media and the 
actual tKcurrcnce of crime •* 

To dale, empirical remrarch paints a gloomy picture of unprovable con 
cluiioni. Behavioral tcience currently doei not allow concluaive proof that 
violent moviei precipitate crimes or cauie terioui harm to children to other 
wayt. Empirrcai data dora rHH disprovo either potaibility. and ia lome cir- 
cumstancen a tentative causal connection has been shown.** Hut limited, ten* 
tative conclusions from empirical research do not wippori creation of a new 
category of nonprotected speech. 

Additional reasons exiH for keeping violent movies within the scope of the 
ftist amendment. One reason is the lack of history or tradition of censoring 
violent media If anything, the apf>ral of war stories and the adventures of 



nunaggiruivt. Di^ily behavior lalmg forms wrrr coniplrirti fui rach child by luiKrviK)!* or 
icaihrii VacU Agxiruivr aH wa\ iaicO aiul |>rMoiiAhiy iuvriKuiir* wrrc «liu (akrn > 
(MnhtHioloKK aI pioblrifni (HCurrrd. hnatiw Miiiir l>oyi (lio|i|>r<l out of (hr project Aiid «oinr 
lAirt wrir very o'tvoiuiftlrni ) 

I hr tliiA I'ollrriril irvrAlnl no vigiuru am rffrc i on |>rri a|miruion xorri hi (hr piivacr 
uhtHil |Hi|M)ia(ioi) but showed iiiaikrd rffri t> iti (hr boyi' hoinri "1 hr signirtcaiK dtcliiic in 
giruiun toward p«rr» in (hr boy> rx()oarcl lo aggrruion tonlriU tn (rlrviion and (hr im rraK *in 
'KK'^^**"'* III thr bov« ntpoird lo (hr tonirol dirt (unyiiiiKr (hr ino«( iii)por(aiu Hnding in ihr 
Kutly/ Id a( 80 81 1 hii rr«uU wai in(rrprr(rd to niraii (ha( an aggrruNr (drvisiun dir( pro 
vidr* toguKivr soppoK ' a coping (uncdon au<Hia(rd wi(h aggi^saivc fantasies. In o(hcr wordf. 
(hr vit anoui iinaginadvr ai(iv|(y rn(ailrd in oh»rivii)g aggrruivr iunirn( on (rlrviiion Iradi (o a 
irlra«r of AggTr\»ion 1 hii rr«ciuhlr» ihr V( a(har»is" hypo(hr*ii. which tuggrxs (ha( drivr rrdilc- 
iioi) tioin (^IrvMion or niovir wa(ching occurs and. (hrrrfo^r. (ha( inch virwing rtduc^s ira) lifr 
viulriitr 0 MowH( k Cunibrrba(ch. ju^ra a( St. 

**lT«hbih and Singrr ilraily u(diml dlffrtnu iindrrlying con(rp(« from H«iuliiia. 
Krvtibach rmphaiixr» fan(aiY and cathaiiii. whilr Banduia (alks of ob»crv«(ional framing ant! 
niiiiaiion Srr irxi ai i on^panylng n.xr )5 supra Anoihrr prdhlrnt is ihr tnrasurr of aggiriiion. 
ai (hr vtiidiri invulvr play «i(uaiion» and a(iack» on inanima(r objccd. wi(h no dnnonidatrd 
irUdiMi (o ovrr( aggiriaion and acdial a<»aul( on ano(hri individual. 

It rrniamt an uiiamwrrrd qorsiion whrdirr aggi'rsaivr play ii a( all (hr samr at a 
dtirt( aMauU upi>ii ano(hri ihild liuirrd (hrrr i« rvi(^rncr (ha( onr of (hr 
( hata((rriiidi » of iinagin<invr childrrn n (hrii capat i(y in rngagr in vigorous aggrruivr 
plav tpiii^ coin|Kiiablr lo ihr tiiuaiion (Hcurrit>g in (hr Bandura lypr rx|>riiu)rnis 
\i rrinain* to he «rrn wlir(hri tuch play brais a dirrc( rrla(ion (o ovrT( aggrriMon 
S>iij^rr Tht ln/lu*fii't of VioUmt J\}rtra^^d in TtUitsxon or Motton Pictur*i Ifpotx Of^rt Ag 
gr/tiit-r Brhaiuir 1 UK CdmriX (^f A(.(.RiAMdN AND VloLtNCE (J Siogrr rd F97I) a( 9H 

** lhr Siiigron (irnriar\ SciriinlVc Advuoiy ("onunildV on 1 rlrvition and Social Behavior 
lomlodril (ha( a i aiua) connrtdon di»r» rxitl, finding 

A prrliininary and fMKativr itidu adon of a rausal irlanon<l>r(wren viewing violriur on 
*(rlrv\«ioii and aggir««ivr brhavioi an indiiadoii iha( any luch causal reUdoii o|>rra(ri 
onlv on M>inr ihildirn (who aKt pirdit|H>ird (o br aggiruive), and an indicadon (hai i( 
oprijir« iMilv in «oinr rnvmminrnlal (Onirvii Sm h (riMaiivr and lMni(rd (^llulu«ion^ 
arr not vriv vansfyiiig I hry irprrveiii subKandally inorr knowtrdge (ban wr had iwo 
yrait age. bvii (hey leave many ipie*(ioi» unatiiiweied 
M . tu/>r«i no(e 1?. a( 18 10 

••5ee WimeM v New York. ^^^ V S S07 (1918). Coinmem. Exclmton of Chtldrttt from 
I'lo/^n/ Moi^ri. 67 COdM I RiV 1149^1967) 

I he la«k of a biKoiy of irn«oiing violeiue is in tdnirasi wnh (he his(orical iupi>oi( for cen 
vHing obueniiY III Hoth v Unitrd Statts. Jiistite Bieniian gave great weigb( (o bii(ory ai a 



cowboy, ,nd Indi.iw point »o a hiitory in lupport of luch violent t,|«. The 
mo« produced crime comic book legi.latioi>. »ime«l a( cenK»rinK or limiting 
distribution to .nino« of comic, featuring crime;" however' that legislation 
doe. not lupport the Chicago ordinance inaimuch at the comic book laws 
.were struck down by court,»« relying on Winttrs v. New York." the c»»e 
which rejected an attempt to censor violent publications More recently. 
lcg»btion censoring violent media was likewise rejected when an ordinance 
censdring mov.es hannful to children was held void for vaguenew in In- 
ttrstat* Circuit. Inc v. City of Dallas *' 

Support for constitutional protection of violent media may also be drawn 
from the current erosion of tradiiional nonprotected categories of expression 
For eaainple. N,w York Timts v Sulhvan" has been interpreted as signaling 
an erosion of .he "two level spproach" ,o speech." which creates two 

,»«.!.. «.»„ (,„ ruhidniK c.b«r„„y (r„.„ . o.,..„u„o«./,,rmrO,o„ 354 U S 476 ^»^ (1957) 

.he I.,, .„,nul,„cn> AUho,.Kh ...... cn-.y Uw. ..InnUcllv were „„. „ acVrl.l^ „bL.?' 

Tnr ir T """" ' ■"■"»'■''—' -"•"'■"K -o B.C.,.,,... Who rc.«,.,^^ -A. c.r y 

,.Mc.^l,,.cl „,.Hk ,.n„„.> r„..v ,„of.,.,.y ,.,„„„..y w... .H..c,t ..ffc"! J. 

-..^.r, in I >> i7h, 5H (duwi,...,(( i,|..nioii A iboujrb ihr rvidrm r of 
..,n ....dele,, .h,. ,.,...cWn,. b,.,.„y ,o,.,,„,u..,. by'„,„i,.„ ,hc "x . c,,c of 

^64 l.S ,,..,rr.'" "'"''^'■''V'" ■ A 2d 7i7, cer, .M. 

A<ir./, .hcd <bc .Icjr 4.,d pinrm .U.,Kr. trM ' ' 

, "I'^l.l'S M)7(I-)4H) 

' > >>' ^ -V lUH.. r„.. ,rd ...d..,..,.. r«.bli.hi.,K . Mono,, PiO 

«,...bl. „„l,.dcd |.l|,.,.nb.„K .„ ...V.nK h..„.|.,y. .,„„.,„, ,,olc.„c or dcpUryT. .urb " 

.....,„c. « .o be ,„ ,bc „.dH,.,c„. ... H.„„f. bkcly .o ,.c o, c.,.„..r,«c c.i nc o 'dc i. ,, . ., 

....... I.WC, .„,.„ .,f.,„.o,„ I. R,v 17MI%H). r.5CAi.r l. Rrv ^2^196 ) To. 




catrgonri ih«i f hich it worthy rnough lo require "the application of Fimt 
Ameiulninii pn/iecnoii aiui that whkh ii beneath Pint Amendment" con 
cenw tower fc-vel sj>eech traditionally included fighting wordi." group 
libel, obwrenity.*' «nd commervial speech *• Utilizing the traditional ap 
pruach. ihe pkaiiuifft m Ngw York 7im#J argued that libel wai lower level, 
not conitiiutionAiiy protected, speech Mr. Justice Brennan rejected the argxi 
moot* ' " - ...x..v.>.r. 

(VV)r jkte ioiiipcllfd by iietiher precedent uoi polity to give any more weight 
to ihc rpithci • lilcl * iKaii we are to other "meic labels" of slate law. . 
Likr iiiiurrrt iloii.lt oiiieinpi. advocacy of unlawful acts, breach of the peace, 
obiirnify. tolu italoit of legal butincM. and the various other formulae for 
ihe iepir«iion of elprruion that Have been challenged in thii Court, libel can 
claim no i4litmar^ immunity from ct)iis(i(vitional limitations. It muit be 
inrasi^rrd bv itandfrdi that satisfy the First Aniendmeni .** 

1 his siateinpni tnay indeed signal the elimination of much lower-level 
speech, us commercial speech and group libel are now placed back under thc^ 
protection of the #rst amendment. *• F.ven though obscenity and fighting' 
wottiji may remain nonprotected categories, -pther broad categories of non- 
protected speech have become less acceptable, so that creation of an 
anjiogous category for violent speech would probably not be wannly 
received 

The iinacceptability of a broad category does not. however, preclude 



*Ud It XI7 

••Chaphuiky v Nrw H*|npfthiic. US ^68 (19^2) 
•«BrAvihAriian v lllinuii. ^4^ V S {\9b2) 
••Roth V StJt«. V S 476 (IW> 

••Vjirminc V Chrr«ri»ten. SI6 ir S ^S<I^>42) 
•*176 II 5 At 269 (rootit()te« ^miittrd) 

••5## VuK"*!* ^^^^^ Pharmacy v Viigiiiia Ciiiieiu Cotuuiiier Council. Inc.. 415 

II S 74rt tl'}76). Nrw Vork Time* v Sulhvan. 376 U S 254 (1964). Vanaito v. Schwarti. 401 F. 
Siijiii 87 iK D N Y P)7^) a/fd m#m sub rtom. Schwaiti v Vanatco. 425 U.S. 1041 ("1976) 

•'flul i## Yi>unK V Aninuan Mini Thcatiei. Iiu . 427 U S ^0 (1976). in whUh Mr. Juitice 
Strv<>n!i iiuluAie» ihjit \mirty i uueint in wnnc ty|>ei ,of expieiion ii of a lc*»cr magnitudr than 
the inirrr« ni rxpiruion at thr core of the Tint ainrmlnicnt The Juiticr iiairi. 

Morrvri rvrn thtiugh wr rrcogn»ic that the Fit« Amendment will not lolerair 
thr loul »uj>|>ir»\»on of rrotu inalrriiU that have wmc arguably arliiiic value, it ii 
tnanifr« ihjii vnirtvA intrrrit m piolnnng ihii iy|>e of cxprruion ii of a wholly dif 
frrrnt jnil Uwri. magintudr than ihr mlriril in untiammclcd |>oUtical drbatr that 
n»»pirrd VoItJiirS unmmtAl lominent Whcihcr political oratory or philowphical 
diK UMion niovri \\\ (o applaud or to dmpiic whal ii laid, cvrry ichoolchild can unders- 
tand why our duty Ui defend the right to i|>eak remains the lame But few of ui woul(l^ 
injir^h out \on* 4n<l daughien off lo war to pret*rve the citiien'i right to tee 'Specified 
Sexual Aitivuiei exhibited in the theaters of oor choice Even though the Firit 
Anieiidineni protriM iommunicanon in thii area from total luppreMioii. we hold that 
the State inav leguimatelv vi»e Uie tonient of theie materiali ai the baiii for placing 
them in a dilfeient i lavMfit aiion from other motion pictlirfs 
id at 70 71 

Where violent rupiewion wouiil III mio Mr jnitiie Steveni' gradvuied apptoach to the fltst 
arnendmeni i.i not appaifnl 
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hfCr drawing oi nilr making whuh iUyr^ not MXicmpi lo i rrair "(aliamttnu im 
nmmiy foi violrnc i,kt< h |uM a% a dclibrracr. Ciili ulaird laUrhood" rr 
mami nonpc ocrnril/« miglu a nariow cUm of violrni expression in c'rriain 
nrMumtaiurs InMrad of caiving one ii hioad i.urgory of nonpioccurd 
sprrth, onr may rngagr in a moir rrrinni ■licrinicional balancing, which 
■■draw^ ihr cunsimuiuniil hnr grnrrirally. by drirrmining (hr meaning of 
conMiciiiional guarantrrs th\ iliffcrrm cla%Ars of sinr»tion5."*» >- • 

Huwrvri. drhnranng a nairow class of violrni expression and 
disHnKui%hing it from ihe violrm expression which ronains proirtcrd by the 
first amrndinrni 15 a dilfuuli (ask Kor insiancr. violent when virwrd by 
. hildrrn in the Chicago ordinance docN no( apparmiiy crrair a nairow class / 
of violrni rxprrwion Inscrad. modeled im ihr drfinKlon of Wbscrniiy for * 
mulatrd in MilUr v C^i/i/ornu, . - (hr Chicago ddiimion includes violent 
movies whith laik jcrioin ariiMic. political or scirniilic value, *• As an attempt 
10 accommodate fiee %,>eech with the interests in pievrnting antisocial con* 
duct anil related harms, the Chicago formula is over inclusive. 

To ayoid ovei incluMvrnesN.^ the definition could be limited to violent 
movie* lauMog viewers 10 engage in actual violence and 'criminal acts. 
Ahhough ihis naiiowci definition UKiy hr less objectionable constitutionally, 
It may be currently unworkable given the inconclusive results' of empirical 
studies attempting to relate violrnt media and crime Separation of media in 
to cauial and noncausal categories would he guesswork, risking intrusion of 
censouhip power uut) protected speech. I his risk looms too large to warrant 
classihiition of even this narrow class of expression as nonprotected." 



*«Nrw Voik Iiniriv Sullivan »7b U S ZE>4. '-^79 HO (1 9<>'*) 

*'S(MH>H htfty Voir, i:i^ar and jlVrirrW l}anf(rr " hrom Schtttck to .Hrand^nburf^ and 
Hfyofui I'M.^ Sij' i\^ Kiv II M Srr Va.uuov StTiw.ru. 401 F Sunn H7 9^ (F t) N Y 

Imii>K clown uHh ,l,lr^ nl ^pplii at.on i, 411 Jippio^ih which has gainrd much KTcnUbihiy 
iiuM^ Nrw Vo.k luno V S„ll,^.^ 17u V S ^4 (l^bS) w« Hrodrd Ihai r«.hh,hrd a 

Ifdr.al rulr .h.. pMih.h.M a pubhc n»fu ,al lr„,n rnovning <la.naKrs lor a drlaiiufi)ry faUrh<»od 
irUii.>K to his ol!u,al loiuhu! nnlrvs hr piovr. th.K ihr Mairnirni wa. madr with adual mahcV " " 
17b US Ai 80 

*VSr/ \r\i ttxlra j»( mur \ 
*MM r S IS (I»)71) 

"Cnn nRnl^^^\^:^ xupui imir A. at |) S(U) 

*'lhr Conn ol Appr.iU Dpihum in hunvair tlirdiii. Ini v Cuy of Dalfa* 56fi F ^d ')90 
\ II I'll,?*) x^uaitd, V S "hTb H»)6K) ualrv 

^ (ourful a, ihr^r iiKiMurnt^ may hr for ihr rxpantion of fhr scopr of ihr 

*la».tuaimn Mamfawi, ,Ur hm^ hmory of ihr mmur „f ihr acii«»Mhip |H)wrr urn 
wnir, ,h.u Ihr .tamlau! toi i laMifp al ion mini hr rniricfrd fo fhr roniiol ol 
• »hMruiiv In con^iiirnnK ihr ilaiMhialum appioach. wr lannonKimrr ihr acliviiirt of 
ihr rriMors Bri au.r ol thr vriy rral ihrral ui (hr aduh s firrdom of sprech and 

r^iptrwuMi Ihr Siipirm*^ Coon ha. appairntty hmiird crmor%hip affrcling aduhi lo a 
iiaiiowlv drtinrd aira nl obn rnny 
td a I 'S'lH 
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4li¥rnaftv4 Approach AppUcalton of fkMngwr Tt%t 

To allow limited ccnionhtp of violent media without the difftcuhy of 
labeling iiuh media' at nonprotected, their protected itatus might be 
recogniird but a( the same time made subject to the "cl^ar and present 
danger" test *' Became a major concern in censoring violent media is the 
prrvrnttou of antisocud^ dcUiufueul, ot criiuinal acUi>.lbc public might w«ll 
consider such media dangerous If ^hil datigrrous quality reaches certain legal 
standards, the media in qiieston niay be suppresaeo, not becauie U ts by 
defniition outside of the first amendment, but becauie that which could be 
protected sj>rech may be so harmful that it juitifics regvilation.** "The ques- 
tioii \\\ every case is whether the words used are used in such circumstances 
and aie^of sv^h a nature as to create a clear and present danger that they 
will bring about the substantive evils tliat Congress has a right to prevent."** 

riir convoluted history of the clear and present danger test makes it dif* 
firutt to assume that the test is applicable to a motion picture censorship or- 
dinance I wo probtrins imf>ede applii;ation of the test: (1) determining the 
cuiieiit formulation of the test and (2) evaluating whether this formula ap- 
plies ti> enterti^i^iieiit as expression.*^ 

T he test ill its metamorphosis from clear and present danger to the cur- 
.iriit stiftudard of inciting inin^inent lawless action** has been formulated and 



••5##r Sthrnck y Unitril Siairt. 249 U S H (1919) 

'*Mr ItiMirr Holmr^ noting that thr iiUMt itriiigriii prolrctioii of frrr i^f^rch %|p\|ld iiol 
|}T4)iri I J man m (aIbtIv thoutiiig Tiir in i ihraiir antl t jusing a panic." Hut foiMiulatr<l tnr (r«i for 
iriogninnK uu h i|KTi h S*e SchcncK v VwUrd Stain. 249 U S 47. 52 (1919) 

*'544 (^tn^mtty »AiiR\or« noir t\. M SiiAriKO FrilK1H)M Of SriKCH 'I>tK SurasMi 

t:ot Rr ANDjroiCiAi Remivv (|9h(>). l.tmlr. ' CUat and /Vrj^nr Danger" H44xamm4<i Dtuonar%<4 
in tfir HraniUnbuTK Contfrio 2'2 SfAs L Riv 1161 (i970). Strong. Ftjty Ytart of "Ct4at and 
f*r«\rnt Dant^^r ' From SiSfnck tu Brand^nburf^ and Btyond. 1969 Sur Ct RiV. 41. 

**Whrn Ml fustiir Holn>r« (ti»t aitii nljiirti thr ilrar ami pirirtit <Ungrr tril ilA Schrnck v 
f'niiriJ SUir«. 249 I' H 47 (1919). hr apphrd il to SthriukA j(invKlion for violating thr Ei- 
pu>nagr An ot 1917 by iliKrihjiiinK a Iraflrt (oiurrning op|H>«itiun to draft. Thr crrai of 
thr test ttuihri (livM%ard i{ in hu tlmrniiiig opinion ni Abiaini v Unilnl Slain. 250 U S. v/.€ 
(PM9) (iro)nir). | liiMrniniK) ^brnmi w irinrinhrirtl iii>l only foi thr marketplace of Itlrat con 
irpi hui aUn for rlrvaiin)f ilir d^ngrr irit from a rulr of rvulrncr lo a contiuulional Irvrl. id at 
O^^O .4^^rJM|] ha« (h\ii hrri/ iiiiripirtril tti inran that "fot Irgitlatiun lo pau niuiirr, ii muit br 
(IrinDii^t I Aird thai a priiiiit'^ihlr ohjruivr of govriniiiriii ii iniiiiinriitfy and lubilaiilially 
thirairnrd Stiong lupr^ noir 19 at 4(> A Irw yrari lain, (fidow v Nrw York, 268 U S 652 
tPl?*)) jiiroiptrd lo liinn ihr ir\i tti t atr« in which ihr fttatdtr wai couchrd in nompf^ch irrmi. 
dMiiiiKuithing \uili iM«r^ tioni ihmr in which ihr ilaiuir by u« irrni* prohibiird certain ipfrch 
thr ilitiuuiion was lam rlwninaird yrl may havr ninurncrd ihr growth of 4hr iri(. 5«« Drnnii 
V r'nTirO J>i*n**. 541 r S 494 i^l9M) Ctdow mvotvrd the ttatutory piohibilion of advocacy of 
\ X iimnal anau hy , 

Ml finiur Uiaii(lri.\ who liad rarlin |ninrd in Mt |uilic«- llolniri* di»M*iit in Abr^mi. fur 
thrt iituvtlaifd ihr llolnirii DiAiidriK loncrplmn of (hr cirar and ptrteni danger leai in hit con 
f uiiii\g tipihioii Ml VVhiinry v Cahfoima. 274 V Si 557 (1927> (Brandrit. J., concurring) 
t III loutAgroin trif irliant turn wuh < (mndrncr in ihr powrr of frrc afid frarlrM 

ira^oniiig applird thtougb thr piotrun of popular govrrnmnli, no dangrr flowing 
liuin tprri h liii hr drrinrd i Ir at and pir»fni. unlru thr inctdrtiCr of ihr rvil ^ap 
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rrvi^d in ihr subvcnivr speech coiucxi. However, it hai been applied in 
other contentB For instance, the clear and present dangle fonyulation wai 
apphM in four cays involving contempt citations for iJikt publication of 
adverse comments on judicial behavior and )>ending cases. 

It ha^ alj»o been applied to speech evoking a hostile reaclcion from 
hsieners.** a factual situation somewhat analogous to that of evoking^ hostile 



prt>iriKtrd \% so miminciu ih^i it may bcrall before ihcrc ti oppuiiuiuiy for full tlUvui 
»ion If ihriff br,ninc he ejipo»r ihrough diuuuiion ihe f^lschpod and falUtim. co avcri * 
ihe rvil bv ihc prmestri of cduciHwn. the remedy (n be applied U mnrr »j>ecch.'noc 
rnfiiiird iileiur Only an nnri)(riuy can juscify rrprruton 

Mcirrove^. rvni iiiiiiuneiu daiiK<*r camioi jii^cify rcwrl lo' prohibilion of lhc»e 
ruiunoiis c>*eiftial ,ui rtfcaivc dcmtxraiy uulru [he evil ^apprehended it rrla^Kcly 
lenoii!! , 
Id M 377. MiMf^Whiuicy was convu^cd oi violaciivK Criminal Syndiralmiv Au or CVifonua 
roi awQUUK m ihc orgauwaiioii o( ihr Col^wlUllml Labor Paily: SrAi-nrV Abrmms, Cutow ami 
Whiinty *|| mvolvrd 1^ appluauon of ihc iril iii casci of %|>rech as pail of polniral ^iiioiV 
I hr "lubiuruivr rvd * was subvcrtio'h or ovcrihrow «f ihe govrritmnu by unlawful mraiia Hr. 
Jnsmr Brahdeis woitU. quoit?1 jbovc, rc cmphaijzr the |Hdi(iial conirxi in w4iich (he dinir^i icit 
was employed ^ 



N nis 
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Ihr [e|( wai rcfonmilatcd several years later and again appliH to politital specvh In Oen. 
lis V UnKrd Srairi. 5^1 I' S ^9Mt95l). thr Cou.f i.msidr.rd whrihrr two sections of IhVsinilh 
tonrrinrd with adviHJimg the overthrow of the govcsumcni by force, violated the fi'" 
iiurmlniriit ("hiff lii«ii<t* 



aiurmlmriK Ch«rf Jusiur Vtns.m icjeiicd*thc Holinn Biandeis test and fr(>latcd iwwi»>» a for 
ijmlaiu.n by Judgr Lramrd Maud In rach .cair [c^uml "»u« whelhrr thr-^^avity of th^ 
dm^ounicd by nnpiobability-. |uslifles auch invasion of free speech as is necrisary to Avoid 
the danger •• td at MO JH^i. MJnd Vinson fonnula hai been much criiiciicd. one writer terms it 
•so pair in tonr and sancuUal >n emphasis thai ii is h/rd to coiucivc of it a) being used, effcf 
lively to iuniiol gnvrrnmcrttar ^K>wcr uvcr oipuiiion FM»R%t^N. ,u/)rd notr 2J. ai II? AiioiV •>* 
noir^ that D^nnu ha5^h^ dubious <listimtion of bringing to a head the paradox Unit the ^ 
Holtnri^ Brandos roiinulay«ii of the danger telt as a constitutional solvent would satisfy but few ' 
Bui to many ii became, aher Dtnnu, largely o^ wliolly unsatisfac49ry because either io# ' 
vinle or overly weak ' Snoiig. suprn note 69. at 53. 

The nn>^t Decent formula announced by th Court is in Brandenburg v. Ohio*. 505 V^S, 444^ 
(1969). another political speech lase which reversed a ttinviction pf s Ku Klux Klan spoKesman * 
under the Ohm Criminal Syndualism itatute 1 he',court made reference -to thr Dtnnu c«k. Vft « 
articulated its o\yn teit^ ^r . 

Thne later decitioifs have fashioned the principle that' the coi^itituttonal guarantees of 
free speech and free pre« do not permit a state t^foir* i or proMrribe advocacy of the a 
use of force or of law viol^non except where such ndvuv.^ry U directed \o inciting or, • f 
produclig imminent lawleu action and is hkely to incite or produce such action V * 

id at 447 I . ^ 

"WoJl V Georgia. 370 U S 575 (1962): Craig v.^lj^ney. 55^ U.S. 367 (1947) Peiv* 
nekamp v Florida. 528 U S 511 (1946). Bridges v Cali4||Br'5M ^u/S. 252 (1941). ^ ^ 

^ 'VY hy fin*l*y merges from ihe.clesr and present dang:«r' cases is a working principle thif A* 
th^ubstantivr evil r«ust be exuemely serious and the degree of imminence extremely High 
^fore mierances can'be punished * Bridges v (.>lifomi». 51^ U.S. at 263 In f^wnnekamff v 
Ftonda. the Court found that there was a %ibitantive eVif in the disorderly Mid unfair. ad 
ministration of justice 328 US. at 355. However, no adequate ^wing pf* clear and pre^nt *> 
danger was made in any of the four cases, and onVh(t-basis rfll the contempt citations wer^ « 
reversed ^ ^ 

"The offense known as breach of the peace embrace! a gteat variety of cond^t*d«troy - 
ing or menacing public order »n\dL tranquility It'inclu<lef n«t only violent aOa. hut acti 
and-^ords likely to produce violence in others. No one would have the ^lardiho^d to* , 
«H>*^' '^'^ principle of freedom of speech la)i^|tdna mcktrntni to riot or that . 
TtttpoushbtTty connoUi thi fynviUg^ to fxhdrt otfiffS to a physical attack upon those " 
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rraction from a movir iprct^xot In Ygrmmullo v Chicago the int was ap- 
plied in the cair of a man^chargeti^ with disorderly conduct. The speaker itf 
TtrmmuUo Addressed an audience of several hundred' people inside an 
'^audict>iiuni. «iid his address stirrird the Crowd otitside to anger. However, the 
Su4)retne V^^rt found no danger in the turbulent crowd: speech only becomes 
^/lonflfdteiifed when "shown likely to produce a clear and preseni^ danger of a 
s«^ious sut>s<ant^ve eviT that rf^e) far ab^ve public Incbnvrnience'; ^mnayntice/ 
or iii\rA>t If an angry, turbuknt crowd ^oes nol con'ktkule a "clear and 
^presoiit danget,** perhjfps^^a passive audience 4tf movie spectatorif'^nray likewise 
not^ ri^ to <hr tiangeir level/ ^' • ^ 

I'tili/rd in the '^Hj^text * of political advoci^.* contempt of court, -and 
hosule audiences, the test, wh^'^er best phrased \p ^4ear *and f>rese^t. jWfe 
and probable^ or likelV to. pt^u^e imminent^, lawless action, is n<^W\hekss 
n<|t easily applied jo a^^'^ow cftitext. In fjfcf^ the several' <;hanges in ihic ior- 
nuil.i iiidi^4te difficuliy invir^plying \\ \\\ ciigtnal contexr *"Sonie would 
liinii^ the t rat- to cases l^f 'jH^vcrsiv^ aclicfn and cq^empt of cburt:*' others 
p;e5;* f<^us t^otal d<^niA^'5jnce the ^est - whatever sense it may .have ma^e in 
^Ke liiinted 1?onte*t in wfiith h o^giiiatrd - is -cl^nlsy and aatificial wheYi ex* 
jfamieS'^intcr ^ general criterion of perinis.^ible speech, the 'decline in its fo^ 
tunes ^ .^seems to be iateTlWtual' gain. 'M . ' 

FNlotwhhstandiiig t^ese.reftrictivc^omit^ctus. use 'of tfre t*rlativelyj recent 
lest .in BrandJBriburg V OHjio,** H^g^^'^ yiilbility in certajn .C4rcunist|inces. 
Jfowev^r. t,he revised f^v'tn^da myst b^||K>plicabl<^ tO t^e wtif^on at band." 

^ hr{ot\g\i\% Aiiothrr m-l Whrn lUmr and pf€f€nt 3ang€r of riot, dU^rder, ip- 

•* %«fftv. jvstr^ or tfrdrr. ap}>^^« ihr power of ihe'SjMt tp^rrvent or piaiih i» <^b- . ' 
vioin ' V ' ^ ^ » ^ . **' ^ ^ ^' ' ' 

CAiii^^fll Coi'mrciKui. 5»0,US 2%. 5^8 ( 1940) (Vmpham ^ddeU) V 'i ^ ' \^ 

Ai J* Rrvr/SmK ihr^ convict ity^T^uiv thr^lfrountM thai me ir^l court coniirued the tir- 
diiiahcr (o- prrjnti i1)c^uvkiiun if ht> ip^ech "merriy "iiirrrd urt^pl* lO'-sDgcr. .ihvii^d pul|^lk 
ditpuiff or brouifhir ftbiiui > <.oiu1uioi> of unreft," |uiiice D^i((lai etpUi.^ ^^ihai a convrction 
rtiting on any of ihrir gipundi could not iimid ^'Spt^ecJiT i>^dfien ^irovqcativt! i^d challen)(ih||: It. 
may nirikr at prrjud^ict and pmoncrpitoni have profound untitling effecti ai it ^reuei for 
ae^rptJiur. of an idea i Id kx i ^ " * ^ - ■ « » 

''^rronnn. TJif Su^rrmw Court arrd Mttkl/fithn tntwrpr^tation of 4h§ first Am^nd- 
*thfHt'. 79 Harv RtV 1.8 (1965) \' ^ t f ^ * 

VKiKen. Vnmhtbtttd, «o^^rt. 4t\d Wtd4 bf>4ny A Nolw pn ft€4 Spt€ch and thw War- • 
r0f% Court. 67 MtC.H t Riv 289.^97 (l^Hj Kaiven ^raited the Warrenucourt for "the abKoga- 
Don of outinodrc) uirav ' (^^oit tlgnifli^ajitiy. great redut^tion In j'he itaiui and ffieitlge^ ctf the , 
clear and pre»e!it danger ten '* ' vt^ ." » ^ \ 4* ^ 

*And Mr Juitue l>ouglai. ip hit* conrui^uig^'Opinion in Bmpi^en^rf. notet/. "Tlioti^ 1 
^oubt if th^ WtMl aod preaent dant[er' ii'cohgenial to Ahe First Ai^enfimeiit in i(pne^f a 
dedated wa^ J am certain jhaj/ ^t la no^ reconcilaWe 4ith the Kins Amendment in days of 
^aie ' )9ttll S at'4^2 . ' . 

^ i\*Mn .A<i4. Kalvej^ itated tha\ '*it U j^lear that. ai#(^e judgtne^t in theTiAej cate, it hai 
di'fappeired <^ K'aNen. supr^ npit 43. at 16. draiid«ti6iir# wai decide^ in 1969^ , v 

, ,1'he Bjiandenburg formula, ma); be iburrent. /eL limited, to in factuaV com^>t ~ poUiiM' 
rtditiVaty wHtlh^nctfes ttsltnii^ i^urUluivfut action- fi\\t lince the earlier verslbnrof the<teil were 
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And tcits focufing on advocacy and incitement are ill suite^to motion pic- 
ture! 'as art or entertainment. Notes one commentor: 

The eiiiphatu is all on truth winnifig om in a. fair fight btujien competing 
ideas , all coinmunicirtiunt are relevant to the political pro^rss. 

Artiand bfUrt IrtUY* do not deal in luch ^tdcat , . , ■nd%it makes Utile lenae 
herr tu'iaUk at J4i^Jusikci.JlcAJ¥lcU did iu ius. gra;)kt opuupaJa.l^AiU9«>»v«i. 
whether there i» ttill time for counter >pe«ch./rhut there, tcemi to be. ■ hiatus 
in our basic free speetrb, theory 7' 



"VSuch criticbm a|cne need ^oi preclude apj^lication ^of the.test tp art or 
entrrt4inment/« If a tesi is to be utilixed. it will presumably be the Brand0n 
burg formulation '» Translated into the context' of movie irertsorsliip. under 
Brandenburg, only violent movies that- incjte viewers to commit trimin^l acts 
within a short time would be censored. Without reliable empirical pfobf of 
the causation of antisocial conduct, a test resti>lg on suoh proof would reSiSit 
in automatic rejection of fhe\:hicago ordinance or -^ly comparable scheme.'* 
Given the inadequacy of current attempts ^o shoW causation it.is appropriite 
to wail ^OT such proof 

ir PKRMITI INC UlMHtp CENSORSHIP TO PROTECT CHILDREN ' ' 

Without hard ernpirical evidence to provide a distinction between films, 
which incite viewers to commit criminal aces and films which are harmless, it 
is sound to deny constitutional validity to a general Scheme foj- censoring 
violent motion pictures under any existing first amendment analysis. Never- 
theless, narrow censorship confined to -i^protection of children may be con 
Mitutional The Supreme Court has signaled the acceptability of special pro ' 
} ■ ^ . . , " * 

devflyprti ill the pohhuLconirti yei jpplircyiAt Iran oclaiiunally in other contexts, perhaps the 
Brandgnhurg irti t jh b^^ jpplicii ouiiiJe ,«f the j^dlitical organiiaiion scene. Hoevfr. by its 
own irrmi. ihr «rii i% hmiird lo advocacy jnd innf#m#nf; .1. the wyds of the case, "the consiitu 
lionai guarantrr* , Ho not prrmu j Siair 10 f(v«^ia or pioicribe advocmcy . . . except where 
imh adwcacy 11 direcied 10 mcinn^ . irAmineiii lawlesj action.^. , " 595 U.S. at UX (*ni 
phalli jddetl) The o^^viou* quetiion. then 11 whether movie censorship can be asMSsed by a irai 
focuiiiiK on Jdvocaoy jiid incitemeni Kt^iley Ini'l Pictures v Regents. 360 U S. 664 (1959). 
warns that censonhip \uw% cannot prevent the exhibition of a movie that advocates an idea -in 
this cjse. that aduitrry may ^ proprr under certain cirrutnstances 'The court Kerns ta reason 
that where advtvracy of conduct falb ihort of incitement, regulation interferes with ideas. 560 
V 5 at h88 ft9 1 he usr of the langxiagr vf "idvocacy ' snd "incitement" in ICmgdty may. in 
dicaie that % Brandtnturg test i« apphcablr to motioti picture censorship. 
"Kalve»*ju/>«| note t\. #t 16 - 

"5f# Burhaiun. Ohst'gmty and BtandtnbOtg Th* Missing f ink?. II Hotfs L^RtV 557. 
^•See iio<e 69 m/ra « 

'*Knslov suggests that ^hoae who oppose all obscenity regulation "adopt a thinly veiled form 
of the lame |H)sition by lUggestinf that publicationi may be censored only upofi proof of a clear 
and preseirt danger' of an evil that rather self evidently U not provable under present c^nditioni 
in the behavioral icieoces ' Krislov. note 15. at 155. 



373 



308 



teccton for children Pom obtceniiy'* und hai' ofTered a rough delineation of 
vartabte obKcniiy." whkh enable* ihe Mate to regulate the i^fcemination of 
m»teriaiU to juvenilet which U could nol regulate at to'^adulti." It it con 
crivabic that liinilar variable defirtitiont for cenioring violence may be accep- 
table However, the cate law precetlVntt for variable ob^rcnity J^avr been 
brought into quentton by a tu^tetjuent change in the definition of obtcenity.'* 
The weak IUpp:f>Ml>fr«Wt>yirqflr?r*iiW !rt^ 

caiet address only the ^ubjrct'of obtceniiy and ^not tl^at of violent expret* 
lion. 

^It ii nevcrthelett well tettled jrfiat more ttringent controlf on com- 
municative materials available lo yobiht may be uiilixed in certain contexit,** 
At the tame time, it it only in relatively narrow and well defined c;ir- 
cumttancet that the government may bar tuch distemination of protected 
materialt to miiM>rt.*Mn other worciQi, wh?le recogniiing that different ttan- 
dirds may apply to legitlation fociited jftu minom. the Supreme Court hiit not 
precisely articulated the differencet." 

In view of the lack of guidelines, it becomes a formidable task to create 
lef{i^lation restricting diwemlnation of violent Viaterials to minort whic*» 



'^Wr rrcogfiiie ihc IrgMimai^ and iiidrfd rKigriii iiiicrrii of St£\c% ^t\^ lot;*! 
rtirt throughout ihe Nation in prrvrntin^ thr dtWniinatiftn ij niatrnal drrnird haitn • 
(ul to chitdV«n State and local aulhoritirf might wril contidrr whether thrr objcc 

*tiv« in thii ar^a would be b^tur icAfd by law aimed iprciftcally at preventing 
diatribution of objcctionablr material to child^n. rath^^r ihaii at (oially prohibiting iu 
diiiemi nations ' 

Jacobellii v Ohio. 578 W S IM. 195 ( l964)(BrennH J • dictum). 

'*Kritlov. iupr^ no(e^l6. j«« jido Nmr. For Adults Oniy Th^ Coiut$tutionaUty of Gov4m^ 
mtntal Film C^nsorihtp by Agt Clmsst/Hfitton. 6Sf Yai i L J, 141 ^1959^; Note, /Vit«i<# CeruorjAt^ 
o/ Maw/j. M STAN L. lUv 6I«(1976) ' *^ ^ o^* 

"5## Rab^tk v New York. 591 U S 461 (I96R). Inteniaie Circuit. Inc. v City of Oat||#. / 
590 V 5 676 (1968): Ciiuberg v New York. .190 U S. 6t9 (1968). ^ . ' 

* G$mbtrg V Ntw York, the Court adopted a varij^tUtn of the adult obKeniiy ua^dardt 

enunciated in Rmh v United State*. 5M U.S. 476 (I9ft7)y and Mcmoirt v. MaiMchu»ecti. 385 
tJ S 415 (1966). however, the court abandoned the Roth- Memoir* lett in Miller v. Cahfornia. 

••In Urtnoiiuk v Jackaonville. 4« I' S 105, (1975). Mr . Justice Powell wated. "In Millet ' 
,v Caiifornia. iuprm, we abandonnl the Roth Mcmoirj te«t for judghin ntHf^nity with respect tq 
adult! We have not had <^ cation to decide what eUeci Mjller will have oTinir«|jntberg formula 
thin ErmoxntM involve^ ap ordinance nuking it puniihable for a dr^ve iii^ theater >o ^xhihjt filmt / 
containing nudity, when the ^reen ii vlible from ibe ilreet. The ^ordinance wai held invall^ 
^ SeventK^Circuit caae involvingA limila* ordii^ance addrewed t^ question *^f whether ^jjk 

city tftWr go beyond the TeMricttot)|^^plicit in the concept of variable obtccnity and •onclude*^ 
thai ''a city may not. cuuMonant with the Fint Amepdmeni, go >>eyond the limitation! inherenr in 
the ioncept of variable obMenity in reft^Utjng I he diiacm(na\ion.to ]uv«;pile« of objectionable*" 
nutenal ' Cinecom Theaten Midweti Statri. Inc. v. City of Fort Wayn*. 473 F td -1297. 1103 
(7ih Cir 1975) , . . 

'••4« II S at. tlx , ^ ' , 

. , •'kd at 112 15' ^ \ 

jrfn«rd//y Ertonin^k v Jack ion ville'. 422 V S 205 (1975): linker v l)et MoiiVrt 
School Dill . 595 t^S 505 (1969) "TSnker ii cited in t^onotnlk not only for thf prt^irion that * 
"(i]n mo#t circunUtaiiceft.^ the valuei protected by the Firit Amendment at^'no le«yippn««^ble, 
when gt>vernmni{ serki to control ihWIow of informalion t^tninori." 422 U S. rft,2lV*bdt ajio 



%w>uM siirvivf' 4 cwmiiutionil challengr. and it appears ii\evitaW thai luc 
legislation would be patK ularly suKrptible to a due procTss challrngr on ch 
g^^ounds of vagucncM " Mr justice Marshall state^l in lnUr$tat$ CiVcmiI** l*Ut 
the vice of vagueness, ii particuiarly pronounced whcce expression ii s^tfffht to 
be subjected to licensing." A licensing ordinance, even if confipcdto filuu 
exhibited to youths, may well affect the marketabUity of fil^s for adult au 
diencrs and aa a coiMqufiHe' affect the Hm auvendine.iu inicrcsu such 
adult.i •• Morrovn. the f>emuMible extent of Vagueness is not a function of 
the extent of the power to regxilate or contiol expression with respect to 
children, vagiienrss is not rfndered lesA objectionable because the regulation 
" <>f/«pf«^Mio» is one of claMificanon jrather than direct s^tppression.*^ 

Just ^9 'tfi^ Dallas licensing ordinance fai^ecj without narrowty drawn, 
reasonable and definite iian^iarHs for the official to follow." so might the 

lot ihr lucilioii (hat Rm Amciutinriii u^tui o( iiiiiiura irr iiui corxirniivr wiih iIkik of «dull» 
U It II M Mr Jiiiiuf Mrwau % luiuuiniiji opinion* xxy Tinktr «nd Ciajft#r^ «rr nubird (or ^Jir 
iilr« (hii 1 ihtlii i« hkr a>mronr m a lapiiyr luilinij^r; noi |>o»kw<1 of full t«p«iliy for in 
tliviflual ihoKc til W A inmoi i virwniK o( i vioirm niovir ii likr Mmironr in a cap(tvc «u 
tllnwr • II may i|nih(Y il onr of ihr uiniAmrtl ■•pr<^.|K'ly drUiir«(r<l HirAi' which itAy ht 
TgMlablr Id Ihr fiiulinic o« motMiicvi in ]nx5b» V BojihI nf Sihixil Comm -190 Xd 601 (7ih 



" - j,^^ ~ . -^^^^ .r.,,v>^., v<«Maiiii . Ul/I infill 

t II I'HI) iUiiUfd il^ moor itO V S ! 28 ( i;>7!.j;iirtlj hr 4iioihri iiulu*iion oi m prririK imrirtt 
in •v^mlmK dilfMull tlriiiiom .f>n fu.i aninitlmfrni ' tlghii of thildrcn Jacob, ioncrrucil a high 




liir.>tu?e t«ncf ^-n/brMUcprrt^d biUncuiK fi^^rj|||n<lntrni Vighi. wjlh fhr concern, of 
(hdd Ubiir f^w^ Ihr FiKh Cniiiii opinifyi in tnVi»i»iff>ti|oiir J66v> Ui^) (r966). r#i;tf anj 
r#m<iaiirti.^HW V 676 (T%HV ioii.Wrtwi aij|iiiiirn(.t tiji |>riiur bul rrjrc<*d (hrni in light 

-^-'tif ihr huituv f)t tJ^^f^ltijiuM- »>f "trnwiihif^.;;^ ^^^-^^.^ • ^ 

•*t rnHiitliip irgiilaiiou,juu»t ^vyitl <b«" ii^^i^f vagiirnrVv"*^^*^^>»«"»"«*<b 5#/No(c tV^' 
%ir^^m#nt/-iiira/ Owr^r<Uli^V iifcfrr,aj/1^t|wi^V b REV^-'ft^'^ (1970). Note. VHg Void for 
^^^U€U4^^lfo.trm4 in t\0 5y^#m# Coi/w. 10<PC*,rVA fr Riv 167 (^I96p) Jhr follovfing .re rx ' 
■-.amplr* in irn*«>rijvp c^%c% in wh^i h (br vij^ucnc ^Ua*^y;inr hai bf^n* ii»rd Jiitrph Runiyn Inc. v 
Hf4»tm V3 r^aiulrgiou. ). Or]rm,i^v^.frx»w^M.1 II 5 960 ( 1 552) ('of. uich 

chaiatjrr«i uVlx^ pirjutlit i«» lo thr br%i iiiirrr|i4 o( thr |>rf»plr 't: ^Ki^rnor Filnn \nV \ D< part 

to lorni^i 'inoralV') ^ 
•*Srr tiotrj'il tnfra „ • ^ - '^Vj Is '• 

•MniprHitr Cut uiC^' liu . v Ciiy of Dallai ^90 U 67^. 683 71978) 
•Mhus oilr who,wiihr« (o toiivry hii i(lra« ibroiigh iba1 mttliuii|, which of^'courir - 
iptUidr* onr who 1% uurrriird nut ui much in rxjiirwion i/* i|i making money, o^k 
lomidof whnbrjL whit hr piopwr* to film, ami bo^^ 4^»*pf opojiri ip film iL' ii wuhin 
thr trrim of t liMiliciiion w hrm<»% i^h ai ibn If \tf,M uiiablr lo (Wnnbiif whai thr ^ ' 
otdnuiKr ^nri^• hr niiV» thr i^%k of brin^ fGircWd, m^practital rffcct. from a 
•ifnillt Jpt poinort oP^r movir going public Rathrr ihaii run that ri»li. h* might 
chtHiir noihnig but ibr niiiotmm.v prrhapi savr for thr «a callH ' adult ' picture 
. M«>rrovri. a U>cai r^xhibno, wlio camu|t jifford to riik loiiiig thr youih^ul amlirtut 
when a fdm may br of margu*** imrrrit lo adulii perhapi « "Viva Maiia' may 
tontiv;! to 4how only tK> uxally >nanr THr vait waitllanii ^hat uimr HaVe ttrKribe<t. 
. ni f^fririur ift aiiothn n^rttiuni might br a vrrd^nt paradiie in ronipaiiMiu I he" Fir s^^- 

Amrndmrnt inlrirui brrr-^ir, ihrirfoir. brOadrr than merrly iho»e*of ihr tdm fnakec, , s 
dliiiibi^ior, ind e^jbibitor. 'Jind crrtamly broadri thau thqie^f iromSi uiidrr 16 
, /»/ at 68«i ^ ^ « (v 7 / 

*'ld 41 688 89 ^ • ' ' 

'•^f at ^""^^^ ^ . r ^' ^ " ^ " 
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Chicago ordinaiur ht fatally vague ** In the absence of clear cut empirical 
evidence or articulated standartU of law. it follows that ahnoat any Iegi9lative 
attempt to inM>^>^ rettrictioiw on expresaion beyond the tcope of obtcenity or 
^bjKcnity would, in the words of the Supreme Court, set the censor 
\ a boundl^ sea Coiuequently, even if a fonn of censorship 
ilUren ia theoretically permisaible. a sufficiently limited ordinance 
ia.AUaft«43ML.^^pply,.giv«n.ihc cuss«iu 4»ck.>of aiaiKlards 
ion of violent medijt. harmful to children. 

CONCIU5ION 

Because empirical data cannot offer conclusive proof of either the 
presei>cc or absence of a causal connection between viewing violent movies 
and the (Mcurr#in:e of serious antisocial behavior, and because legal 
precedrnis are slim, carving out a new category of nonprotected expression is 
not justifuble. In addition, it seems erroneous to conllude that lawless action, 
is imminent when enipirical research denies such clarity. Although the sij|4e's 
special interest in children may justify some vejy limited (omi of censorship 
which would affect only minors, a sufficiently limited ordinance may be irtV 
y«>Mible to draft and impractical in application A,va model. Vhe Chicago Or- 
dinance does not appear to be nairowly drawn and. therefore, if. cb^ltenged 
in court, may fail on grounds of vagueness In the absence of aiicertainablc 
standards, the lisk of the censors intruding into protected speech loomi too 
large. 

MARY B. COOK 



•*A |vi^ui4l ilriiioii on {he ^oi»tituUoiiali(y of .(hr Chii a^^o mtliimnc^ may well rm on 
l^ouiuU o» v*it\ir«rM this nai thr appifflyh of Ih^ Court in MfUtntw Cncut(, in wliith Mr 
JiiMur MAfihjiii tliMuMril fhr \\ir% of vJUrtVu Mr alut iiiiimI. 

Nor i» u an ^ntwri lo an argximrn/ thai n parOiular if ((ulanoiv of rxf\tr»i|tm. |i vague 
to tay thai It was 4il<}(Mr<( for thr lalu^ary pur|HMit- ol prot citing cKil^tren The prr 
iiiiMihlr exte^u of vA|(\|#neu u nut ilirei tly prof^Kt^'ttsr to. \>t a fMmtioii of. the e«tfni . 
of (he |>ower to rr)|i4Uir or control eKpretiion with reipeu to children 
590 U 5 at t;A9 . / ,■ 

The Chii ago UeAnitioii i> rf\({rttl vagu« although ihe orilinanfr im Kiilr^ a Wiigthy Hit of 
artcnpOvr trrnu the verv Mul^siv^neta of the hit -tniVfi il ^dilninlt to tell wh^i the 4>rohil^ited 
exprmum ii iiipiK?W<t to he Kuriheiin<>rf . ihr it amUmi^ lacking Hl'ibut jfiteTary. frtis^C. 
|H>IUu al. Ol Htenn'fic v»(i<f u even \\t^r vtj(tiiv I hU jlaiid»/4 haf K*cn Mr C4}|itetj! in fcbir itt^ \ii 
c>b»cnmv r^ulauoo. bin u may nov br found, »oj^(C^epiaMe iivtVis'new aie^. In Jhim^Ir* to. or 
intiead benig vag\ie. iUntf^Vl may be ovVrbrJfrStl. W >t invidet aresi of |(>»^^0TectW tpe«^A!^ 
or hai a f hilling refect, the anlif^iince iiiaif be .^viUd ^ij;. facial owrbrft^ch. V^irueneu incf . 
teUtPt! fiverhieadih ^ay. theiefoie.'.he tf^| Kf^*^^*^ w^aliirtCta m thi^ Cl^tii ago 'ArdinSnOf ^ , 

••liitetttaie Clircti^t. Inc v Cliy Ml l>a!iai. 590 it 664 „ . ^ * ' 
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B. SELECTED BIBLIOGRAPHY ON THE REGULATION 

THE MASS MEDIA 

THK MOULAriON Or HAMS MEDIA CDmUMlCATlON IN THU UNIT,;)/ if fATKS . . 

Acc*-. to th. iir . conUr^uc* un lh« pubfi^: f ..pu.Uib i U t y of hroadc.t 

»KHtori*^g. p^r.oniir .ftick.. b^UoOtU p«^<r««L^g .nd the f.lr- 
u».. JocfTin.. D*Uoalco'. Hofl, Nov Vyrk , S#pt, i96a. N«w 

York, ur.du-i* School of Jouru.Unw, Cohi^hi. lhUv#r»ity, 1969^ ^6 p, 

Audi.oo .Scott: TV vvol.nc. W vi.wr M»r...ianj . cu^uUt ion ot 

'Ir-^Lr" »Vblu opinion qM-tV.rly. v. U. f.ll W7: 

"AltluMigh lh#rti do •mist #«v*r«l prohl«»* with (h« r.tult. cu^wh-' 
, I^^Ujict.d th.r- M .c 'U..t , positive r#Ution.hlp b«tv««u 

by v.i.w.r- .or th.t y\ol..ic«. In light of th.M ri„dii>.., out would 
•MviiiP tl^lt th« viol.nc* .ir«d on t«Uvi.U,n r«qi>ir«. «<i«. <ur t.i liifnt . 
•t L«..c aiuil th. tv*. th.t * .J.Jinitf concision im r««cfi»d," 

Alb^irt A. j\x^ r^d^r.l .od loa.rrnuUtlo,i of ^^bU ttUvl.ion.- ' 

tolor«do law raviaw. v. 4«j tMMitr 1977i 501-5^3. 

ArticU AKavxaaa .»^oc i.t.d wi>h cabU C^Uviaion. 

Uitiqu.a rol.. of. It. r#iMUtioxy,«g#»s,i«. .nd t«vUm th*' Ut«Pt 
i:#feu\«Cory daciaioit*. ' * 

>. ^ • ^ . • 

, ^•nd rir.t A«*od«*At probl«it.. F.d.r.l c<«unic*iion. * 

^*i>urnii;v. 29, no, i, 1976; l-<>2. 
Ptf«»)ihti ,t:«c<9Hi«ndatLon« ^nd b«o\groond with r*iip«ct to "thf 
j f.yw. docti:in«, both in broadctlng «ud c.bL« t«l«vUion: th* 
.y ^ ^oUcl.p o f r«rd.r*l Co— unlet ion* Co*-i.ilan conc^rnint 
' - c "••^^ ^♦^ •d'itAi-lltirti by noncoMtrcUt 

♦d^*tion^l bf;olfdt..t .^*liott•; .nd th« ttrlct rtt4uir«ii«At • of 
i^br«C^iVUy and baUivo*' in . . .the PtibUc l^roadohating Aict of 1967 " 



AtkTU^ \iharl.., ^^.w^V^r^V. • SaUct;,iv. •itpo.ura Co t'#l.vii#d violnnca 
-^Journal of t)roaacafit inn^; vV 23/vintar 1979: 5-13. 

p*^jf.r aflrv^y pf-0Yi4«i lupportiva avidanca for aalactiv 
•xpoaur^ ;tj>\^p.f#Miva t.Uvimon awtartaiwaant progr^ing which 
yith, aggraa.iva attitudlaal pradi.po.irtiona . Kvan 
a con.arvatiy,^. ir.Vttaaion apalyai. that control f for grada« 



•aji. a,id initial vi.wint^pattanW, 4 aignificartl tala^tipnahip ra«ain. 
batwaan prlcvr t»>ri>VAtiV»na and auba^tquant program choicaa." 
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Au«M«t, «ll«n« Vric«r« Guild v. rCC : duty oC n«tvorlic to r«ii«t 
govar^MAivtiif raguUtion. iiyr«cu«« l«w r«vi«w. 28, •print 1977: 

• Cowtant raviaw* • dittrict court ca«« ooncarning th« t«l«vi«ipn 
"«««ily hour" policy, Th* .court is|K>««d aduty on th# t«Uvi«lon 
n«twork« tJ r««i«t govarnnant int«rv«nt^oa into prpgr«ning daciciona 
on tha baaia of tha rirat AMandH#«it , Thia coMiant finda tha 
Co^uia<»atioiia Act ot 19U or tha Sharaau AiititrMat Act to ba a 
prafarabla baaia for tha daoiaion. 

nakar, Joan. Fraa apaach and fadaral control: t^a U,8, approach to 

broadcaat vagulation. Hinlarn law raviaw. v, 39, Har . 1976i 147-161. 

KHploraa tha probl«g|*of control ov«r prograa contant in l;h» 
oonCaitr of tha U.S. broadcaat atructurii. 



Ikjuker, Jo Ann H. Unlaaahing cabla tV, laaahTlfg tha KCC: conat itut lona I 
U«itatlooa <t'\ govtrniaant ragulation of pay '^tal avia ion , Fordh^ 
urban law journal, v. 6, apring 1978: 647-665, . . 

Caaa nota raviawa tha 1977 Ho«a gox Offica court of appaala 
dacittion which aat aaida rcC rulaa limiting pay TV pr^rawiing, " 
i«ifuc«d tti# CoMiaaiofi' a authority to rogul«ta pay TV, afi<i raaCrict«d 
4x pair t a c out acta. Callti it a "raaounding victory for cab 1^ tnl«- 
viaion, intaraata 

Banat . Jaaaa. Public TV killa a nawa winnar : foracloaura on tha fourth 
aatata.. Nation, v, J^Zi^ Dac . 3, 1^77: 5»ft-590, 

Diacuaaaa why tha Sao Vranc iaco^ publ ic talaviaion prograa. Raw- 
rooM, want off tha air in «id-Octobar, 1977 aftar nina auc4:aaaful 
aaaaona. Suggaata that th* raaaona for tha raaioval of thia progi-aa ahd 
and othara lika it, ihcluda tha withdrawal ot privata louRdation funding 
(or publirc* ^altfviaion and- an Inctaaae iK tha inv^lvaaant of coanarcial 
talaviaion in public broadcaat ing . 

' ' .■>r 

Harnar, Kichard Olin. Conatrainta on Cha ragulatory prooaaa:>a caaa atudy 
of ragulation of cabla talaviaion. Caaibridga, Maaa . , Ballinga'r 
'^rubliahing Co,, 1976. 107 p. " 

»aaan. Staolay N. and Nltctt«U N. Bridgar. Btonoaic anal^aia and tala.- 

viaion ragulation: a raviaw, Santa Honica. Rand, 1973. 22 p. 

Bautlar. Margot . Taxaa broadcaat ing.; who ahall govarnT Taxa'i obtarvar , 
V. 70, 'Oc't, 20, . r9;8'; 4^8/. 

Kxuiinaa tha com; ant ration o( ^wnarahip of talaviaion and radio 
/ atationa in Taxaa. Criti^:iaaa tha FCC tot if Ucanaing policiaa which, 
tha author aliagap. d'iacriainata againat indapandant broadcaatara. 
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Mv«r» Thoaaa C. and okhnra. Young viaiMra' troubling raaponat. to TV 
■Ja. Harvard bualnaaa ravUw, Hov»-D«c, I975i 109-120. 

Tha authora found that "currant advartiaing tfchnlquaa aay 
J>a naithar af(#ctivf nor r«aponaibla for uaa ^Ith chlldran," 

Buat«rna. John C, Uivaraity of ovnarahip aa a criterion in JtlJC llc- 
lOl^no*^"^* Journal of broadcaat Ing . v. 20, wlnA 1976: 

lii««luaa divaralty of otmarahlp aa a crltarlon in rcO licanaing 
ralativa to othar atatad critaria. 



CAbla talaviaion ani) cpnt^nt ragulationi tha rCC. th# rlrat Aaand««ut 

•nd tha altfctrpniv »awapap#r. N«v York Itnivaraity lav raviaw. v, 51 
Apr. 1976; 133-147.\ \ 

Cimm^tn d•«onit^•taa "that tha rational* liahind brO«dcaat rag- • 
ulation ia wholly inappropr lata to oabla and tftat . If analogiaa 
ar< to ba dram. cAbla la sort «kin to tha printad than to th« 
broadcaat vadia." * 

0 

Ohapaan. Staph#n. Doim with public tolaviiion. .H«rp«ra aagaiina . v. 1^9 
Au||. 1979: 77-80. »4 . r . , 

KMaalnaa tha Caruagia Coaaiiaaion on tha F^tura of Public Broad- 
caat ing' a raport and contanda that "tha ra)N>rt can baat ba raad aa a 
diaiutarfiatad.aiialyaia of public broaacaat ing , but aa a briaf on bah«lf 
111 public brijadcaatlng'a »ntranchad inttraata," Criticisaa tha currant 
oparation of pubVic falaviaion 4nd quaationa tha naad for Fadarally- 
tuiidad taltviaiou, wondar ing if cabU artd caaaattea can aarva aaiaU 
am(i«nc«a bat tar, ' 

Charran. F^ggy. Childrtn^a TV: iugar and vica and nothing nica, lu^inaaa 
4nd «ooiaty raviaw. no* 22, auwi«r 19/7; 65~70.. 

*'AUacka tha tiklavlai^iV^^dvartiairtg and childr«n*» produota . 
induatr\*a tor diarfg^rding th« vulnarability aW aocial and hunan 
u«#aa ot chlldran. Call, for tha ragulation of cowiatcial childran'a 
t«laviaion," ^ - ^ * 

irta , ViiVtW ft*; togar Cfoft and Stav^u Oourrir?'. Tha Daaenalti»#t Ion 
of "Xhildyart to tal«viaion> violanca. Itnivimity of Utah,, 1975. 20 K 

^^'Chfi^drqn with hiatotiaa of high and low expoaura ti^ talaviaion 
(and tK# violanc^ th*rain) wer^ axpoaad to a iiod«rataly violant fil«/ 
Ha««ur4ta of autanooiic raaponM (akin conductance and blood voluna pulae 
aMflUtuda) Mra tAkan bafora and during tha'ir i^xpoaQra to »tha violant 
-fiU. O^ar both vaAaUraa and in anothtir laplicatad atudy tha ttlgh 
1rv axpoaura aubjacta w«ra* found to be. aigni f icant I y laaa 'aroua«d' 
autonomically augg^ating-a U.ityd but attll dafinit« anH (laaaurable 
^daaauaiutation to ^Uacd vioUno* . ^ Sinca the aubjacta had had no, 
ot no racan^, eitpoaura to lha particular filn. tha raaulta augg«at 
the poaaibility of a gaijtaral i ling nffact for tha daaanait ifcition that 
occurrad.'* 
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Coh«n , ftict)«r<l K. ftra«i|c4«t , cabla iivl^ittriss r«o# off on cabla r«fora 
plan. Motional journal, v. 8, fab. 7. I976i 1)9-166. 

Coaaaittn* tor Rcomiaiic l>«val op«ant . (Il«a«arch and k^olicy Cowilttaa) 

ttf oadcaat Lug aad cabla talaviaion, policiaa for divaraity and 4K 
chauga: a Mtatitaiant on national policy. Haw York, CRU, 197^. 119 p. 

Cowan. Caoffray. Saa no avil: tha backataga battla ovar aax and violaiica 
on talaviaion. Haw York, 8i»on and Schuatar, 1976, 323 p. 

"Itta raaitly Hour failad, and juat htfv ignobly it did ao ia told 
in th« ait uat ion-ooaady Caoffray Cowan of far a ua in 'Saa no rvll.*" 

Crandall, Kobart W. tv^ulation of tflaviaion bruadcaat ing ; liow coatly 
l« tlia ''public intaraat''? Ragulatlon, v. 2. Jan.-Kab. I97B: 31-39. 

Kxplpraa "tha rationala Undarlying tha rCC*a policy for ragnlating 
eoMbarcial talaviaion broadcvat ing'* and axaainaa **iiiiathar that; 
policy haa baan affactiva, ragardlaaa of (ha aarita of thoaa objac- 
tivaa." Baliavaa that "tha rCC'a policy for allocating ch«nnala haa 
raatrainad co«p«tition« foat«Tad monopoly profita in broadcaat ing , and 
ptovidad tha sAana for aubaidislng 'Marit^ ^rOgtaaiaing Kxa«inaa 
Vocal and natwork prog railing coat a and doubt a "that tha FCC can 
atiaulata local prograanliig affc^a by raatr ict ing th^ niMihar of 
atation* in a givan waak." ^ ' ^ 

Crowlay, JuMuita^ A. and David r.B. Saith. Conat i t ut ional raaif icat ioi>a 
of a rat>«al q( tha tairnaaa doctrlna. C'.aorgatown law journal, 
V. OA, jMly 19/6; 129J-1321. 

CoMant focuaaa on tha Firat AnandiAant iaaiiea raiaad by r#P*«l 
ot thu tairnaaa doctrinai 

kovich, Linda K. RuUing tha awaat tooCh of children' a TV advvrtiaing. 
- Nat ional Jonrual , v. 10. Jati. 7 . 1976: 24-26. 

"XUm radaral Trada COMiaaion ia trying to dacidc hoy auch pro- 
tact ion childran naad frOM tha advart iaaaianta thay aaa on talaviaion. 
Critica aay tha ada for augary caraala and othar producta ahouldn* t 
b« ahom to childran, but tha induatry aaya tha critica ara off bfaa. 
Thr rTC May dacida thia aonth %fhat it will do abo^t tha conplainta 

Doob^ ^AiitKony N. an^ Clann R. Nacdoiiald^ Talaviaion viawing and faar of 
V ic t iaitat ion ! . la tha ralationahip cauaalT, Journal of paraonality 
and aocial paychology, v. 37. no. 2. Kab . 1979: 170-179. 

"Pravioua findinga ^ava auggaatttd that p«opla who wiitch a lot of 
talaviaion ara aura likaly to faar'thair anviromant than ara thoaa 
who raport baing laaa fraquant viawara of talaviaion. froa thia*^ 
' I^iiap4a corralation^ pravioua author a hava auggaat#d that talaviaion 
cauaaa paopla to ovara^tlAAta tha aaount of dangar tthat axiata in thair 
own \«a ighborhooda . Tha praaant atndy atCaaiptad to raplicata thia 
"finding and to dataraina if tha apparant affacC waa dua to a pravioualy 
iii«contrpl lad factor: tha actual incidan<fa of criaa in tha naighborhood 
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Ml-vuvh. Su.*n T. Ih. uirn.« doctrin- .„d .cc... to ..ply f product 
^ ooii«,.rci4l». Indian, l.w Jouru.l, v. 51. .pring 1976: 

Ill il<d*ci,ion to r-iov* product .nd -rvio- -dvrt I .e«ent . fro. 
Ulriw.. .cruliuy, I>«.on-trtf. th*t th« Coi«.i..iou i. uot fr- to 
l.»-ul#li. •fud*rd product .dv^rti.iug fro« Uirn... obllK-Uou. .o«u 
lu tli« Supr«M« Court (Uciiiou in Bigclow Virginia. 

^rnon Xhom^n UwU. 11.. .y.t.. ol tr^edo. of ...prea.ion. N*y York. 

K.ndo. lloua«. 19;0, 627^673 p, , • . 

Hiitoric*lly t h« ru nt A««iid««ut ha> be«n appliad u«g«tiv«ly 
1.*.. to prohibit lut.rfar.nc. with fr«edo« of «pr«..ion. Hii. 
chapter o«plor«. pracadanca and th«ori«- Cor affiraativf application 
ot the Utat A«^iufci«nt to acliv*»ly priwoto truedom of •xpraaalou. 

"iit-iriiaaa m t«leviiioii product advartiaing. Michi.an 

law raviav, v, 76. Jan. 1978. 498-'i50. 

frAiticla ak«tchia ao«a fmdinga ou tho impact of televiaion 
adv.rti.ingj aM-Binaa how thf rCC (via tha tairiiaaa d.Ktrine) and 
KTC (via dacaptiv* advartiaing rogulation) "could provida for 
the effacnya praaaut^t io.i of coiilra-ting pointa of vi#w o.i contro- 
veraial laauaa implicitly or a«pUcitly raiaad by taleviaion pro- 
duct advartiauig. could .naura that the implicit oaaaagea of auch 
advartla.a.ita ara d*liv*r«a tairly and without daVaptiou. and could 
countai tha advaraa *,tfacta of .uc h. advarl i a ing ; " -ud conaidari^ 
conantut lonal limita on regulatory action. 

K«daral regulation of falcviaiou br6adcaating - ac« tho Pri.a Tlma Accaaa 
Rula and the Family Hour in th* public intereat? Rutgera law 
r«vi«w, V. 29. aiimmar 1976: 902-920. * 

tommaiit .Maminaa th« d«veli>p««nt of th« Prima Time Accaaa Rule 
and conaldara cua Kir at Amendment and public mtcroat coivaaquancea 
wt ita I nt<t Taction with Kam I y Vi<twing Ibur . 

KaUlaan. ^larlaa and St*ii Uy tic kton . Obacont/ indacaut programming: 
l^^b^^lVr^ar'*^**" Jo"tn«l of broadoaatlng. v. 20, apriug 

"m* 'topUaa r»dio' phanomanon wjia briefly wideapraad — and 
controvaray about avich for«i«ta conlinuea to appaar. Thia article 
raviawa two impi>rtaut KCC deciaioua. Soiiderling (W(;LD-KH). and 
^ Facitica (WBAl-KH). to diacorn and deacribe KCC policy treiida and 
• ttampta to datina juat iih«t obacenity and ludacancy ia and what 
AtandardM for broadc Jkat ing ahould oxiat," 

Koingold. Murray and Timothy i;. Johnaon,' Ta lav! a ion v iol aiice -Reaction. 
lr.>m phyaiciana. advertiaara and the uetworka. New Kngland journal 
ot medicine, v. 296. Feb. 24, 1977; 424-427. 

"Hamtaina that th* burden of proof that taleviaion violence doca 
no harm Mea with thoae who introduce it i nto. aoc la t y , Adtertiaera 
end uetworka will raapond. we believe , to the^roble^ of taleviaion 
violence if continuoua public preaanro la maintained. 
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riansgMi, Bill. CATV mnd th« bro«ac«»t • r« . Columbia, School of JournallM. 
Uiilv«r»ity of Nl««ouri. 1979. 7 p. (Mitaouri Univartity. rr««do« of 
Inf araat ion C«nt»r . M«port no. 399). 

"Ih* coBptftitiva battl« batMan c«bl« tal«viaion and broadoaat 
• tationa la baing fought on tvo front a In tha lh)it«d fftataa in 1978; 
pay-TV and diataut aignal i«portat\oQ. Pay-^TV noat diractly coapataa 
with tha natworka by potantially 'aiphoning' avay aporta and faatura 
filaa, Cahla «yataaia that laport diatant aignala coiyid potantially 
'tragftant' tha local Audianca. Qot h 4ra«a ara sora CO«p«titiva than 
avar hafora, thanka to racant court and FCC daclaiona. 

rranklin. Narc A. Caaaa and aatariaLa on aaaa iiaOia lav. Minaola* N.Y.» 
Poiindatl^u l^«(aa, 1977. 878 p. - 

Friaiidly. Krad W. T\im good guya, tha b«d guya and tha Ti rat fMandaant : 
traa apaach va . tairnaaa in broadoaat ing . Naw YorV » Vintaga Booka, 

1977. 268 p. 

(rfirbiiar , Caorga and othara. «Kighiighta of violanca profi&a nO. 10: tranda 
ill uatwork talaviaion titamm and viawar concaptiona of aocial Veality» 
1967-197B. rtiiiadalphla , Annanbarg 8ch(>ol of Cowun icat iona ^ 
Univaraity of Pannayl vaoia , April 1979. 28 p. 

*'rhia raaaarch la a part of tha Cultural Indicatora atudy in 
talavifion coiitaut and af facta, conductad undar grant* froa tha Aaar-. 
icaii Madical Aaaociacion and tha National Inatituta of Hantal Haalth.** , 

Giixaburg, IX^uglaa H. Ragulation of broadcaat ing : law and policy towarda 

radio, taleviaiou, and oablt coniiunicationa . St. Paul, W«at l^ubliahing 

Co.. 19/9. 7/*rp. . 

Coldbarg. Hanry and Nichgal Couaana . *'Paculiar charac t ar iat ic a'* : an 

analyaia o( tha Pirat A««iidaant iaplicationa of broadcaat reftii I at ion . 
Kadaral c^o«aiiiniC4r ion law journal » v. 31, wintar 1976: l~30. 

"Tlia focua oV thia articla ia on thoaa axplicit .and implicit 
ragulatory contrtxla that ara axarciaad to raquira or ancouraga tbe 
praaautat ion 'o f cattain favorad catagor^aa of p^ograaa (a*'.g., nava, 
public atf^ira, chiTdran'a prograiilb) and of content (a.g., raflacting 
tha intaraaJta o( racial and athnic minoritiaa» nonviolant and * pro-' 
aocial' maCarial in childran'a prograaa, d ivaraax Cadid ^rOgraa 
Coi^ata).'* Kaviawa tha background and growth of auch ragulationa, 
analyxaa tha lagal juat i f icat ion , both ganarally and with raap«ct to 
particular ragulationa j^nd aak«a varioua raconendat ioni . 

Coldbarg » 'Natv in K. and G«rald Ji Corn. Childran'a raactiona to talaviaiOn 
advartiaing: an axpariaantal approach. Journal of conaumar raaaa^ch , 
V. I . Sapt . 1974: 69-75. 

"Roth the affacta of a child'a axpactaucy of receiving a toy and 
tha nuaibar of TV coeaaarciala he aaea f9r the toy were ixnined in an 
•xp«riaental paradigoi." The i'uthora conclude that **the attitudea end 
behavior Of H'^IO yaar old boya 4Ktre affected by coane^ciel expoaure. 
Seeing a aingle co^erciel for e valued toy produced «ora favorable 
react iotra to the toy and increeaea motivated b»hevior to obtein it, 
but further expoaure*'to conerc iala' doea not increaae theae effecte/* 
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Orel. AnJr.. J,„.. r-ily VUirinr Hour : .n ....ult on th. rlr.t 

m-^r "**'^"«* ^•^'"•'^^^•tion.l law qu.rt^rly. y, 4, fall 1977 ; 

r-«ily Vl«wi.i« Hour policy of tha NAB T.Uvi.ion Cod* ra.ul tad ^ro« 
atata action a<i<l tharaby violat.il tha jr^.t A««nd*.nt< "Tha author 
concUul.a that th. ra«ily Vi.wia« Hour policy, in addition to bain, 
tha r-.ult atata action.. wa* an iaii»«r« is. ib 1 • prior ra.traint 
ot prot.ctad ap„ch .nd waa unconstitutionally vaiua and ovarbroad." 

Ct.aua. Hua.n Ih. c.bl. t-l-vi.ion provi.ion. of th. r.via.d Copy- 

^'•^^«\^^^""»»'««-"ty l«v ^.vi.w, V. 27. vintar 1978: 

latK ^'^^i: •"•Jyw i«P*et of th. Copyright R.vl.ioii Act of 
I97b on oabl. t.l.vi.ion. "Th. r.via.i {Copyright) Act will r.quir. 
c.bl. t.l.vi.ion ay.t... to m.k^ royalty pay«.nt. for th. privil.g. 
oi y.trana«uting di.tant broadcaat .ignaU, Although thi. chahg. 
? i'^iri''* ! lo»i--t«"Jtng di.pnt. b.twan th. copyright ownar. and 
original broailca.t.r . on th. on. hand, and th. c.bl. t.l.vi.ion 
indu.try on ch« oth.r . th. ryvis.d Act pro«i... to ganarat. .xt.n.iva 
litxgation sa a raault.of pond. rou. i.pleiaantat ion proc.dur.. and tU« 
creation of a n.w con fl ic t, b.t w«.«n copyright law and national 
ct>o*iunica t lona policy," , 

CrmiJta.t Jo.-ph A. Oi^wn participation m broadca.P I ic.n.ing b«for« ^ 
Ch« I^CC. Santa Monica. California: Rand Corporation. 19/6, 495 p. 

Hamburg. Horto.i I. All about cab^.: l.gal .„d buain... a.p«ct. of cabl. .ml 
pa;j t.l.vlkion. Ntfw York, Law Journal Sen inar.-Pr«.. . 1979. 783 p. 

HarJlng. Ronald. rr..do« of .pa.ch: on. .tep backward: Coliaobia BroadcVling 
Sy.t<M. Inc., V. D«ocratic National Coowitt../ New England law > 
' r*5view, V, 9. winter 1974: 321-331. « 

Case note di.cu.;.. the case in^wtiich "th« United Statea Sopremo 
Cpiu t. rul#d that radio end te lev i aion" 1 iceneee . did not violate the 
KeJer.l Coi^unic at lone Act or the rir.t Aaendment by refuaing to sell 
editorial Jjidvertiaing t i«e to all who aought it." 

Hilker. Ann. K. Tort liability of' the media for v^dience acta of violence- 
a couatitutional #«alyaia. Southern California law review, v. 52. 
Jsn. 1979: S29-571. 

Coaai«nt contends "that aiedia liability for daaage caueed in i-it- 
stion of a .edia «esea^ could ariae under traditional tort, doctrine, but 
thet the first anenda^nt protect iona enunciated by the United Stetee 
Suprett. Court in Brandenburg v. Ohio ahiSuld be aiu>lied vheir tort action. 
• re brought sgatnaf «*dia defemtanta for audience acta of violence," 

Howard, Herbert H, Multiple ownerahip in t«l«viaion broadcaat ing : liiator- 

icsl development and e.lected ceae atudiea. New York, Arno Preea, 1979, 
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Johntoii, Nicholas. ' T« I av i • ion' • conflict of int«r«ttt. Can t • r ««i««tn« » 
V. July-Aug. 1976: ^0-!14. 

l^unnWr I^CC »«iib«r coMMUta on th« conflict b«tii««n tUm public 
intaraat «iid C«l«vl«ion*« cm«lfcial liUi^raata » cabi • ^« .(>o(«nC i «ii t i«« , 
t«l»vliiuu iilvartl ting, Grott-oi#n«r«hipi t\\m r«irii««t [>ocCrin«» U.8, 
• • ctMi(v«rail to foreign b roadc ««t iti|| , «• wtfU hit owia pr#t«|it , 
lobbying act iv it la a, 

lohnaon, H.tt. fadaral ragolatloiia ralavant to tha atruflirural d#valap«ant 
ot talacoMBUiiicat iona induitriaa. WaahinHton, U,8. Offica of Tala-- 
I'lMunlcatlona . 197/. M p. (U.S. Offica of TalacoMunicat ioha . 
OT report 7 7 - ) 

" nna r«V^ort dlacuaa«a aa jor («daral tal acqpsunicat iona ragulationa 
and policial which hava had a aignificant impact on tha atructural 
davaloj^ant of tUa broadcjiat, coaaon carriar, and ctfbla t«laviaion 
^ KAl'V) induatriaa. Includad in thia dLsac nation ara a hi^orical 
traatiaaiu of tha d«valQp«ant and raaaoning bahind thota ragiilationa 
and pol wiaa and th«aiA)or Judicial decCaiona w^ich have intarprtl<)d 
tham." 

V 

K%ko . Crit r. Tha right ot "ratonablo accaat" for Faderal political 
candxidataa undar a«ct)on )n(a) (7) ot t ha .looAunic at iona Act • ^ 
, CoKiwbia lay raviaw, v. 78. Oct. ^978: 1287-1 307. . ' 

"l» 197 7 Cougraaa aii^ctad aaction 112 (a) (-7) of th« Co^niu- 
icationa Act, thar «b raat mg a^i affirmativa right of *r«»aaonabla 
accett' to tha broadcatt «ad|^a for political, candldatqa for>rad«rtl 
ottACtf." Coianout consAdura t lif impact of thia taction on cOMun- 
icatvona law. 

Kavp. Hichard^ lAr«iia« lo kill?- X\\n cnrioua caa« of WHBl-FM vt. thv 
FCC. Batron'a. Mur . I. 1976. p. 3. 16. 22. 24.^ 

^acribi9t th44 coiurovaray bahind'thn KCC'a aoVe^to revoke the 
broadcatt l\c«iita of WHBIrK^" 

Kialbowict, Richard B. Dl tC r i«ina t ion or d ia^riaifiaX ing licanting?: 
KCC polity and nawapapitr o^\arthip of TV^ ttf t iooa\ J194^-19^J^ 
Admiiil tt rat iva law r«vi«w, v. 30, av^ar 1970: 423-446.. ^ 

Article docuaentt tha rcC t "tioiid" TV at at ion owiiarahi p divar- 
titication policy duriiijj^94^-70 aj%Li pointt out conatrainta on tha 
KCOJ Wyte^ nawtpapara' cgaplaiiita of ditcrimination agAinat the*- 
by the TCC in. TV atation owtverthip policy, 
.« . . * 

l.aahnat » Hartl^n A. Tha fola of f oui\d«noua" in (public b road(;:^a 1 1 in$ • l»«rt 
I: devalop«eiU aiul trend a. Jouriia). of broadcasting, v. 20, fall 1976: 
^29-,'>47 . ^ ' * V ' ' 

V^pvidaa "a broad int rodiic t ion " to the^ackground , probUat, and 
protp^c'tt' for foundation topport of non-cW#^cl4l broa^lcaf tiiig In 
tha U. S." * \3 m 

XUf rolt of fomwHtTiont in^Wilic broadcasting, II:' the Ford Found et ion. 

Journal ot b roada4a t ipg , v. 21, tprlng 19/71 235-254. 
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ThP [..wot political Bromlctiag .ad C.bUc.ting |th«\c'. .o-c.lUd 
Politic-l hro.dc.t Hrt.er'M. 41 K.dor.l RtJgi.t.r 16^4! (Aug. 16. 

corr«ct ioii«, 4) r«d«ral Kagiaivr \7^1} (Aug. 24. 1978). 
W<«hingioi»; U.S. Coviinwtfnt Printing Otlicu, 19 78. ^8 |>, * 

UfJ-. (;.il (flUii. Dng^tt tor HttU -.r.? Tl»e r#gul.tianof bro.dc.t 
■dv«itiNing to children. UCU 1 .w journal, v. 2S, Juup 1978: mi- 
ll 86 . 

"Coam-nt couttind. that i.lio and deceptive adv«rt i.«a«nt ■ .ris 
rigUlLy torbidd«n, but ch^t no c.iwpr«h«n.ive ban on advartt.lng to 
ohildro.i wMy i.gae without . deJinitiva .bowing of har«. After 
tocu-mg on cbi ldr«n' - .dvert i.ing in g«n«r.l , th« coM.nt ditfcus.e. 
.-t)mui«rc i.U tor *j>ficitic product*. In «ach cont«Kt , the «ff<ic1« of 
\ lelevi.ion >dv«rti>ing on, children .ad the impact pro|>o.ea reguLetione 

wt,iild h«v« on children', piogreaolng .nd on protected coBoetci.l 
speech uro uxidined," 

Lewi*. Ch.rle- K. .nd M.ry A. L*wi.. . imp.ci ol teUvi.ion co«iBrci.l. 

on he.lth-rel.ted -bwdief. .nd beh.vior. of children. Fedi.tric. v. 53 
no. %l, Hmt , 19/4; 4J1-41^. ' ' 

"TiftU .nd Jiixth gr.de .tudrnt. ih two elem.ntary .chool. vore 
i-%!iluo«ted to w.tch televi.ion .nd de.cribe .oVer.l coMerciel *ae.i(.ge.' 
lela^od to hBAlth. Children were ..ked for their conclueion., 
, (infiTonce.) . it th«y believod th« mop.ege, .nd if either they or their 
parent- o.««d t Ive - |iR;od uc t edverti.od. Tmo hundred .mt eight .tudente 
believed 70 p^cunt o^t 781 cyuwaerci.l. \Jiew«d^ Korty-fivo pergent of 
the children hed liited tho product .dvertl.ed, .ml percent of their 
p«i«ntn were <eid to be u.er.t Of the children, 47 percent were *true 
bel uwerjjj^.ccepting .11 nie...gei a. true). Fer.onel exporlence end 

'>«»»"vior (u.e) inert). the credibility of ■«..•««.. 
n»« l^roqo^i^ll^t u.e o( .dverti.ed product, .nd accept .nee of tlio 
-ine.a.ge. d» true w.a higher i^ong children from lower aoc loeconowlc 
b.c kgrou[ul a .'* 

l.ip«ky. Abbott b., Jr- Reconciling K«d Lion .nd Tornillo: . con. latent 
theory ot medi. regulation. St.nford l.v review, v. 28, Feb 1976- 
561-^88. 

CoMment ex.mine. *'the aitu.tion in which goV«riifli«nt involvement 
in the .ff.ir. of the broadc*..t medi. i. aigni f leant ly greater than it. 
invotV^inent with tite publi.hing indu.try." Author maintain. 0\»t 
wliether thi. difterence m tre.tment i. leg.lly characterized ae e 
qual|,tired adbiBBion of the broadcast medi. into the .et of in.tltutiona 
compii.ing "the pre..^" oV a. a partial abridgement of "the fjrcedop" 
, ot th« broadcaat pre.., the ^Supreme Court haa tolerated the enhanced 

government control of the bfo^di-a.t- raed la . 
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l.ool>. C. HMuiiUiJii. tl»*» Coowiuiucat uvn« Act policy toward c(»|)ot it ion : « 
•.-•UunJ to co«aoiucnt# . iXiko \ jiw ) our an I , Hmi . 1 9 78 J 1-^6. 

Ailic\u irturclum loi ftuiilmu «» .o» KCC c i>«|># t i I ion pol ic^r in lt)« 
tott»min,iiiit I oa* Ail ol l'>U umlMa I • I iit i ve at oi y . Tont«tiv«ly, 
I oncliuUi* "th« mor« convincing viow of tho^A<?l ii thjit it aon(«in« no 
l>«r *u |>rolut>» t ion on KCC ili*ct«tion lj> tollow » policy of i nt rottiic iOR ^ 
ciMipist 1 1 ion vn i eloco»nravinu*«i ion« ^ ' ^ 

Long, bluwmt I.ouih. The Jovtf I oiwmnt oi l lio trUvimon nol^itk oliRopoly. 
Now York, Ai ni> I'von*, 

/ 

l.op»p*ii», Jmoturt (. Aggi !•»««« ion on TV could l>c hulping oor cluldr«n. 
Intullcct ^ v"; lO^. Api.'l»>/7: 

"To rtHribiil« to TV »tl»o nc^io vunponti i b 1 1 i t y for X\\v un toi t unnlo 
«l«t«) out 'moral and social vaUioa' arc m araacka ot cloar-mlnded 
ric upugoat 1 ng 

L«>yf. Ottvid. TV'* unpack on adulia: 1 1^ a not a I T batl nowa . Pnychol^y 
todny. II. May l9fH: 8/-88. 90. *)3-*JA . 

" n»o atuilioa op to i\OM havii fi>curt«a largely on how violent 
priigrama; foct Ihc yonng . In one ot tbu tirat field aludioa on 
adulm, groupa(ol l.oa AngtfliiH rai>n wAl chu<l ' TV at ki>tm>--wli 11 o t luii r 
wivet* watched 'tluTm 

; ' ^ - ... . 

MHcAvoy. l»ayl »f. .*^«il. l^Tttgula't ion ot cai»l« tu)()viaion. Waahington, 
Ainorican Kntcrpriao Inatitut* loi Public Policy Reaoarch. 19/7. 
16') p. (Koi-0 Admimati at ion papem on regulatory reforra) 

. " Thu Ked«ral Coiwn\nucat iona CCKotglaaiort in the latft live y«ari 
Un9 developed a ncC of rentrictionrf on i;*bl«\ televiiion an part ot 
^ ■ . ■ It a* r«g»ilaCion ot «hu broadcaaling indnatry. Tltia voUme ta a coa- 

pi I at ion ol tjtudiea undertaken undur the regulatoryVrelorm -program or 
oU\.w*H>rt m the govejrnaent in 197'>-19;6 to eva I uat e^t heart reatrlct iona . 

. ' ' 

MacKie , Alexander . n»e childien'a advertiaiog battle. Columbia, Sc»)Ool 
or Jouriml iain . Un i ver a i t^'y o f Mlaaouri» 1979. 6 p. (Miaaouri 
J ihuvu^aity. Kreediw ot Information Center. Report no. 398) 

*;Cap'n Crunch >a*eta the FTC thla nonth, aa hearinga begin on a 
ptopoaal to lima teUviaion adverti^llg directed at children. 
' Included in thi* report are the major argument a expected to be advanted 
* by both pro- aiui ant i-regufat ion groupa in what many obaorveia conayicr 
the moiit contr'ovrtvaial proceeding over undertaken by a regulatory 
. . Mgoju* y 

Maiie. Kennedy F. Broadcaat ing' a deVegulated future. Waahlngton Editorial 
Heaearch Reports. l'??9. p. l67-ia4. (KtUtorial reacarch v«porti. 
19/9, V . I , ao . 9) . 

r-v • Contentii. — Forcea ot change in broadcast ing . — Broadcast it^g 

( ] jiA a public truit. Technology • a derogulatory potential. 
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^ mi m 7^^'''* ^^iv.r.i^y of Ktorld. Uv review, v, JO^ 



dr....l;^'M "m^?"! '^* PoUcie/ofi^uWent KCC c.bla reguletlon.. 
diacut.e. th# llmitetioiii ihet h.ve bt^ilS.ced on the KCC. Jurl.- 



. i...^ ,..v« D«en »iace<i on the KCC • Jurle- 

Jiction Mver c.ble by Congree. .nd the 8up^e«e Court .nd enely.e. th** 

proper .cope o( the rcC. .uthority ui ter«. of tho recent develop- 
«ont. ui c.ble televi.ion l.w vUh* • view toward r ec oniider .t ion of 
I no Supreme Court . p..c dec i. ion. in (hi. .rea.'** 

Hact.,1. Ch.rU. v.nce. K.itne.. doctri^Tie In .dvertein*, CoU«bi. 
school ot Journ.li.», Univeri.tyof Mi..ouri, 19/7 7 p 
lHi..ouri Univ.j.ity. Kr«e.^o«, ot Infonnetlon Center, Reimrt ' 
no . 3 7 ^ ) * 

llie .uthor di.cu..«. wtiy. after a decade cMdebete, KCC 
ruUnga and court deciaiona. the application o f /(hVi fairneaa doctrine 
to coMeroial advsrt laing continu«a to be an unaettled iaaue." 
Tlia concluaion i. t1,at , while the "KCC haa' been cOnaiatent in ita 
deleruiinati.on of wt.at 4a a co.itroveraial iaaue of pnblic iiportance" * 
and thna au^ject to the fairneaa doctrinA, "the courta have ovarruled 
the KLL on enough occaaioi.a to encourage thoae who deaire a wider 
application of the doctrine to prVaa their copiplainta /' 

Matthew*. Uouald C. l^oto^ac tever : deregulating te I econ«Mnic at iona . 
^^Anerica, v. l<»l, July U, 1979: 6-8. 

Diacuaaea t^e deregulation of t elecoqmnnic at i6ne and concludoa 
that n.iting Kederal b6reaucracy and taoderni«iug outdated reg- • 
ulationa are long overdue in the cotwauuicationa induatriea. yet 
once the rulea go, the public could become a victim of the profit 
mot iva . * 

HcAiiany, K»il« C. Tel»viaion: naaa cooiaunicat ion and eUte control*. 
Society. V. 12. Sept.-Oct^ 197^: 4l-^A6. 

^'Baaically. televiaion ia an'ejpenaive and complicated tech- 
nology, which foat^ra central i aat ioB and control by a few groupa 
that have the .oney and influence to ^create and aend teeaaagea. On 
an international level, thia .eana that a few w«aUhy and techno- 
logically advanced couirtriea have control over televiaion tttfaaagea 
and their di a tr ibut ion . Telaviaion'a enpenae hae .eant that poorer 
count riea have had to co«aerc ial iae their broadcafting to a great 
entant and hava been forced to buy cheap program aeries from dominant 
prodinrar count riea.** 

* " * . 

HcMahon. Robert SearaJ Kederal Vegulation of the radio and televiaion . 
. broadcaat mduatry in the United StaCea. 19^7-19^9: with apecial 

referenca to the e at abl i ah.an t and operation of workable adminiat ret i ve 
atandarda. New York, AruO Preaa, 1979. 

Moaco. Vincent. ^ TUm regulation of broadcaat iiig in the United Stetea: a 
comparative analyaia. Cambridge, Kaaa.> Harvard ITnivera'ity , Program 
on Information Tc^hnologiea and Public Policy, 1975. 294 p. I 
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Nukcunit. Tatricia Kilstfii. Ui« of p«titiout by miuority groups to dmixy 
B^oadCiiat I i^«uitf r«utfwalii. IXik* I jotnVlkl , v. 1978, -Nar. 19/H: 
-in 101. . * ^ f 

Comnitfivc tfiiaaiu«t grounds f or |>«l 1 1 iotit to d«uy broadcast 1 ic«ut« 
(tfiiawali* chat havt b««u of particular iuturaal to minority groups. 
KvvWwt *omm vacant litigation which tuggattt that pttitiona to 
dtfuy t)iia«\d on 1 ic«na#a maplayiaaot practices or aacartainnant of 
o\,iaMauuity n«t«<l« aUould havt a graatdr chahea of Mfccatt. 
• ' ' >• 

National Aaaooiatioit of Broadc aat art . l<*Kal gtiida to FCC broadctat lulaa. 

ro}(ulai ioua , and poltci«t. Wathiugtou, HAH, 1977. 1 v# 

Noll, Kogar i.;. , Marton J. Pack and John J. ^4cC>owan. Ecomiaiic atpactt of^ 

l«}lovi«ion raguliition. Waahington, Drookingt Inatitution, 1973. 3A2 p. 
(Stvtdlaa ^^^^^ regulation of aconoeiic activity) 

Noto. Hiomaa KC(' r ago 1 at ion ot cab It |«)4vition content. Kutgert 

law lovidw, V. )l. July 1978: 238-268. ; 

Comnunt ilitiuatat *'tha relation of Cable the firat anendaent 
end the loreteetblu effect t ot impoting broadcatt obtcenit^ 
■taudardt on cable." Contend* that "cablo ahould be leaa ttriugently^ 
ragtilattd than broadeatt mg" end beliavet that "the pending FCC 
propoaal to regualte obtcenity aiid ind«c«ncy over cable it dangeroun 
tb tha development ot thit nhedivtai . *' 

I'arknan, Allei\. ^i^ ucononic analyaia of the KCC * a multiple owner ah ip 
ruluH. Adainitti at ive law review.^. )1 , apring 1979: 20S-221 . 

Article eagaiiuet the KCC ruiea in the context of their effect 
oil divernity ot viewpoint a an^ progranaaiug in televiaioii. Conclndea 
that ''bectuae the FCC hat been rel^iot^nt to take a realiatic look at 

'^he economic fltruv;ture of the televitlou induatry . it haa generally 
ended. up with rulat that generate lett true diveraity than if the rulet 

*did nut exiat at all. Locally, by 1 imi t ing' future coabiuatLoua while 
ditcourtging eNitfting comb inat iofia , they reduce the nuaiber of truly 
different voicet in local newa. . . .^lat ioual 1 y . by iapoaiug Unit a on 
the number of ttationa Chat can bo controlled by one party and by 
met f ic iunt 1 y allocating the eclating channel a. they reduce tlifi 
pottibility of another net work^bning created." 

'PreHH protect I'oua for broadc tatem : the radio fotwat cliAi\ge caae* revitited. 
New York Univertity law review, v. 52, May 1977: 324-361.. 

In the context ot five auitt by littenert ciialleng4ng the righta 
^ot radio broadcadtera to change their eiitert a iiimun t foroHite, thit 
cofttnieiit aualyiea t l\,e balance between itatutory public interett ob- 
lige t ion d of broadcatt er> and Kimt Amendment protect ion a. ^ 
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DtJicin. KTt *i*it r«n>oi I on ltfl«vi»ion 4civurtx»iug 
Wrtrthimt^oa, U.S. w»>v»ir»imo»U^ l»i Xiil ing Ofdcu, 



V A i*.poH .li-iuHnuiK n rociHumMivdrtlioii "th«l t li<i Untir,, uj^m-<.>mifuMic 
ImO- to.Hn«i«.j»io,i lm(>rov«m»fiftH Acl to oliminrtto hMt«nrt rtt^uiR out ol \ 

> • ♦ 

iKM'<l lor Klv: I .^goUi , Ainfrvc'iin lut^nioir* la^ ioor»i*il v 13 
AitiiU? iittcmjJti* "to proNt-nl one modol ot how t v I o v i « i on 



ojftl»M «t n»ul irtg wiUi Ihtj Kfil^rrtl Tvuilo 



oiiuiiuic v<U <ttot ivrtt c v:onMum«»r* lo i^xxHyxntf mu\ to iiwiprtii. t H 

l-Otn(U Lif M I oil rONpO^lNtf I O Hi\ - 

voiliMiiig umUi^ho fTl Ail.' ArgiieH thrtt ihc KTt: hnn tlit> powi»i 
lo (OguUttf ".nn I nail nig ptt who I og u- 1» I ailvurlitinig though ir htiH 

»\Ot htllu'ito UXil I C I fitJil vt." 



Ho«K-.ii*.h Oil ih*. ollovlrt ot leW»vi:tion ailvurtimng on chiliit/on: m iovii»w 
ot tUo litiMMtmo ami i ociMiu^iu^ilm loiiM (oi luluio ri-Hciirch . ' 
W,i-ihlnglon . Nrttiourtl Scwnoa Kooiidntiou, 197/. 2 29 p. 
"NSA/ RA- MOl n" • 

r^ir t irtl ^conti-utji^. - Wrti kgiounJ :*hi Ui pu' M ti-UviBion vi owing 
prtitiM\»a^ -''ChilJYI^'* ahilvty t o il I't umm wh t o I ev i » ion connno rr i « I h 
tiom piogiHiu niHtrrirtl. -- SonrvM* .-tti'itB aiul I f - cone 0 pi iippoaU in 
c h I Uln-ii' s lelovijjion ^lO v e i t v ji i iig . llio « ! f lU t H o! childron'p 
ltil<^viMioii tooil aUvtfrtiHiug. Iho »M(«€tA.o( tcUwinion rtilvorli«nig 
on vtiawimiui moci« I i /Ht ion . Suuunar y j) t rL'«««rch !inclingn. 

Itivkin. .Sicvon R. A now guulc to Kodi»ral t rtb loloviflxon lognialioua. 
liamht v.lj^ Majirt.. Mil I'lojja. 197 8. jU» p. ' ' 

Roberl<«on. [\x\xnH S. Ami John R. Ro.Hitvr. CTiilJion ami c<xiunorc in I p«r- 
^»«ua«ion: tin alliihulion theory rtnalytiH. Joarnal ot conHimior re- 
!*ttaich, V, I. luni* 19/4: 1 J-2l>. 

"lint* ariicltf HtuJitffi clii IdfLMi ' » lovi'ls ol iniJor Ht amJ ing of 
tfluviaion CiMwnerc ml • ana tho aannciHlod tidActH upon ACtitmltiM 
«nil pnioh^Ho roi|ntiiit toiidencivH. Attiibulipn theory, witli itn focua * 
on porcoption ot iiitui^it, x« t ho roHttarcIi trainowor.k . llio roMultH 
anggrtHt that wticn a oJ>A Id ^at I r ibiUes poraurtHive mtwnt to convnerc ial a , 
hi. bclii'vo^ thein lo^» 1 1 ko ji t htMn loss, and la Loaa likoly t^o want 
tho product* rtilv*»v t i aed ." 




tot TV MUii i«iic#» : thf} of TV violtnico. U>iinivmic«C ion r«i««rch, 

V. 0, Apr. 19;^: 181-202. ^ 

**A couMMuivr b«i)ti4vior motltfl la uidd to aVi)lor>i «ttltudtf« toward 
IV violunctt and c ttiidor alii |> . Kivti vinwinfi groapa with diiltincl madi« 
M^e clitir«c Car I a( ic a a^id TV attitud«a w«ro toun<l m (wo aoparattt aara- 
plaa. Kindiiiga an^g^Mppf ppor t (ov the ant L-TV^v i ol «uc e cjuipAlgii ia 
. not imivtfi atil und tt^J^^bitoitaa i vc viol«)nc« la only One of four diatinc 
viowei cinaplainta about ifluviaiun progrwna.'* Other areaa of dlaaatl 
(ai'lion wtffo objectionable content VTher than violence, low l<ivul 
progi iinni I iig 4nd lack of nii fTlc i ent I y dl ver ae prograoning. 

Ho»aitur, John ^. One a TV advert iaing affect children? Journal of 
iidvist t I aing rttae«rch, v. 19,'Keb. 1979: 49^^3. * 

Siimoiar i iTe a *' the r on* arch ev idonco per ta in ing to t he gonor a I 
It fleet a of I'V advert iaing on children, analysed a« cvravilative- 
ox)H)aure effect a (with Mge) And heavy-viewing effecla (within ago 
gi ovipa ) ¥ md a t ha C "e^poa uc e to TV adver t i a iifg doe a not aake 
childian Aore cogniCively or mentally auncepcible to poraviaalon. 
. . .Ch I Idi en' a mcreaainglv negat ivo* eMpreaaod attitvuiea toward 
VV Adver L I a I iig do not tiean tivK\^," 



HollienboVg, Hichael A. Effect of televiaion violence on children and 
youth. Journal of the American Medical fKanot: iat i on , v. 214, 
no. 10, Dec. 8, 197^: 1043-IOA6. 

Heaeerah findnift* coui'erning violence on televiaion and It a 
effect a on Ihildten were auinmariced in regard to the "effect* on 
learning, eiaTt^ional effecCa, the queat ion of catharaia, and tho 
uffecta on. aggreaaive behavior." Itie 1972 Surgeon General'a 
report, ** Televiaion and growing vip : the impact of televised 
violence" lit alao reviewed. ' 

Rubinatuin, bli A. Televiaion and the yovmg viewer. American scientist, 
V. 66, Nov. -Dec. 1978: 685-693. 

'* llie pervaaive aocial influence of televiaion on children is 
bfing increasingly docuaented , but haa ye^ to be translated into a 
Continuing and effective aocial policy." 

. Hchneyer, ^eodore 7. An overview of public ijnterest lav activity ii\ 
the coeuaun icat i ona field. Wiaconain I ^w review, v. 1977 , no. 3, 
1977: 619-683. 

Article la organixed in threeVpart s : "Part 1 introduces the 
citixena' groups, pnblic interest law (Pll*) finBS.^and government 
agenc iea which, in additiMi to t he^ broadcast ing and cable-TV 
mdiiatries, are the principal actors in coaamimicat iona regulation; 
Fart 11 idenrifiea aeveral i>osaible flaws in the unregulated snd 
reg-ulated delivery o^ rsdio i^id television services and analyses 
a number of PIL Initiatives as responses \o these flsws; Part III 
ooncUidea by developing guidelines for future PIL action in 
conmunicat ioni ." ^) 



•ovommlt : a look nt th« mmuUttf jiiid now rtg«nd4 . P*lo Alto, Cn I i f . , 
Aip««ii lii^titiitu for IUua4iii»tlc Stiu1l«i 1^77 

\ ' * * • . 

S.Ui.o*.Ur. nuv«4- L. Fa: reguUtion ot th« network lelevi-ion progr-m pro«- 
CHr-«.«iit prooo--: 4,1 uttouipi to r«guliit« th« Uv. of econogiicii? North- 
* ^tj-t^rii Uuivtir«ity rovii^w. v. 73; Hi^y-Juno 1^78: 227-306 

Co.itont-. lU-tory of network rogul.tion. Fl^C Invoit TK-t ion 
ot progtMm procu.e,nont. Th« ii.»t woi k -proKriim procurement ruler. - 
Aimlyiiiri lit the i;i>mnii aa loni ' miiMapt loan concerning concentriition 
of economic control^-- An«ly,i. of the Con.^ i i j,„' , «..umpt ione oon- 
iOLn>ii« co,u-enrt*ti^n o( cro*t ivd control. -Hic progr^n procuromont 
riUoi*. — Cone 1 11* I on. » 

Jk»iwMk«r. Wvlli-o. F. TV violenc6: iloo« it i.ff«ot our children? Weftt 
■^Vrirginm University w4g««i,,«', v, 4, no. 3, winter 1973: 2-4, 

The author theoriie- that chfUron wtio hflv« be«n f rust ret od ho lore 
tbiitchmy violence on tel«vi>ion, vijl exhibit *nti«ociel bnh.iv.ior 
iiUcr vicwu^g. An ejiperiraent we ■''•t^o'nduc t qd with AO chlMvt^i in 
N-coml «nd third grede.. Fro« their ob.ervet io"n. , the -uthor. cmi- 
eluded thrtt ••■omo «iort of i»terjiction Apparently occur, when' • 
tVuiit^ated cm Id •eJi vioUpnco on televieion. which cocnbinei, tp pro<luco 
evon m^re -gg re»iii vcne*> then either frmltr«tiou (V (televiiion) 
vioUmic« alone.:' u we. el.o found that .hildroti whoeo viewing habits 
ere legulated. renpnnd leas aggrertivoly. after watching teloviaod 
violtfncv. than thone wt^o watch very little. 

SlU.^ John It. Midwti.t Video Corp. v. FCC: the Fij^.t Amondraent impHcationa . 
of cable tolevijiion accoaax .Indiana \«w jouiMal . v. 54. fall 1978 ^ 

109-1 - 

' , Ci>«uii<Mit enammea cona 1 1 1 ut iona I iaauea r«iaed but not;,-aot t lejl^ 
m a court ot appeal a' decision overturifiiig FCC access rules for%^ 
CArV. a)ncludea t h^t % Const i tiit^ional sanction of the cable access 
rule* doper^ds upon a showing that the rulea ikll* in fact serve the 
cable television viewer's interests, that potentiaUy leas drastic 
means such as Che faijyieaa doctrine are inadequate to aefve those 
mtoreacs. and tjiat a level of govoriiAiont a I involvement ininical 
^ thj the tvcat amendment w^juld not necdSsarvly result." 

Silv«r«t«in, lK»'ape. TV co^iaa to the courts. State court journali v. 2. 
spring 1978: 14-19, 49-$5. 

Queations cCfhcerning the use o{ cameras in ^ho courtroom have- 
been debated tor more than forty years. For almost twenty o* theae 
year.s. Colorado was the only state to allow caaeras to pass t>irough 
the couVthouse doors; however, the question is Once Jigain the focua " 
of national attention. Ttiis article discuases the issuea of tele- 
vised trk^rt and surveys the c(ftrent sitjuation." 
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^LMiim*. Ht«iv«ik J. Vh* rCC'» ptrtouAl ttticV iud poHticil «ditorial 
^ ruU* rttco(i»id«rld . Uiilv«r«ity o( Pcuntylv«ni« I «v r«vi«w, v. 125. 
Hay 117 7: 990-1022. / 

Article »x»«iu«» p«r«oik«l attach and political editorial rul«a 
undai th» rcC'a fairiit^t doctriiiai^ "I'ha author eoncludaa that "the 
personal attack rule* vhould be repealed, b\it that, with ao«e nod- 
iticatiout, the pol i>tical editorial rulei, at least for the tine* 
be inn', •houlil b« retained." 

The problem of "laaue" in the adn in I vt r a t ion of the fairnett doc-* 

trine. (:a\ifornla law review, v, 65, Hay 197 7: 546-596, 1 

"T\W article examine* the KQC'v regulatory role (concerning' ' 
the (a i rne4»' doctr ine I and poi^U* out 'the confusion and Incot)- 
aiatencie* surround ing thi» poo r I y , adnin i vtered policy. The author 
demonvtrate* th» daaaging effect a of theae problena on both Che 
broa|^ca»ter» and the viewing public, aiui^ recoonand • aaveral ianedia'te 
^ change a in the adnini vtrat ion of the fairUaaa doctrine." Kx^ainet 
the^FCC'»jAccur»cy in Hedia (pentiona) and Ke^p. Pat ay Hink caaet. 

Skornia, Harry J. The Great Aaerican teaching n^chine — of violence^. 
Intellect, v. 105, April 1 977: 347-J48. 

"TV provide* 'aiarv.elou* levaona — the problem ia that the letaont 
^ capital i£« on nki 1 1 • qiurder f arson, end robbery.'" 

!>nydei: . Reynold J. Federal Coiaaun ic at iona CCMniation v. National Citicen't 
CofMBitiee for Hroedc a«t ing : FCC crott-ownerahip ban upheld. Nev 
England l«w review, v. 14, fall 1978: 337-369. | 

C«ae note detail* the underlyii^g rationale of the KyiC' a order, 
diecuaee* the First Anendaent and antitruat iaauea raited in the 
caee and analyiet the Supreme Court * a ^to I ut ion of the competing 
mternatn involved. 
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Si^n«ra, Anne K. Violence, television and the health of Aaerican youth. 

N«v Kiigland journal of medicine* v. 294, Apr. 8, 1976: 811-817. 
^ Argue* that one of the cont r ibut ing * factors to a youth culture of 

violence is telsviaion's datly diet of syDibolic criae and violence 

and urges that the medical profession 'concern itself with this health 

hazard . 

^It^rVing, Christoplier H, and Timothy K.* llaight . Hie maas media: Aapen 

Institute guida^o comnuiiicat icrfn industry trends. New York* Praager , 
197B. 457 p. (Praeger apccial atudlea in U.S. economic, social, and 
political issues publiahecj with the Aepen luatitute PrOgr^am on Com- 
munications and Society) 

"This naw Aspen guide ia the firat available eonrcebook offering 
a comprehanaive statistical overview of the Aaerican coanun iOmt iona 
iiidustrifs from 1900 to tl^ present. The editori^ have gathered and 
analyi%fl statistical information .on booka , newspapers, magaiines, 
motion pictures, recordings (diac end tape), radio (AH and FH) , 
televiaion/ and cable from academic, industry, trade and g>overnaent 
•oureea ." 




\si«rii. Robert H. , T»i#^K-d«ral Coawunicat loiri C«l..iou aiuj t*l«viiioii: 
U»« r^nuUtory protaii in an aiiv LriiiMi«,)^ ol rapid tacrhincii! ♦ 
Huiovrttion. <N»w Yv)rli» Anui Proii, 1979. 

f>t,#warl, Ja«ij*. pcC lacK*-TO4ior ity to. prv>«ulgat« rulaa coiUrolllng 
CoiUenl of cabUcaat ptogr«i«iing uhl«aa .uch r«|ul«cioi)a pniaota 
obj«ciiv*«« prvviouily ^#ld valitl in th« regulation of broaJcaat 
piogr«i»»ing, CatUolic UuU^riity Uw review, v. 27. winter 1978- 
'^12-^48. 

Nolo diacuaava FCC authority to r«)Kula^ii cabU teliwiilou, ' 

toc\i»ii»g oil Hom4» ftox Oflic«, int., v, KCC . ' ' 

Str-ob. J. Kjiirt. ProbUm* iiivCHe .pplic.liou of 'tht^ fairnoaa doctrinci " ' 
to ocmweri: i4l mlvor t i noment a . ViJiUnova law review v» 23 nO 2 
1977-1978: 3^-36^. t .... 

CorainanC preavuta aorae e-arly KCC opiniona on tho' taiineaa 
Joctrinu aa ^ipplied to cooMarci^l advert iaing, diacupaea the Banihaf 

Iule aud.ic* deniii(v> and r«amiaea recent caaea editorial coowercial 
i) vttr 1 1 aeinent It . 

SurK^on General 'a Scientific Adviaorjt Coa«ittee on Televiaiou and Social 
behavioi;. felevlaion and growing up: the impact of televiaed 
violence, report to ^the Surgeon General. U.S. Public Health Ser- 
vice. Washington . U.S. Government Printing Office, 1972. 279 p. 

"nie conacientioua effort by the coanittee to avoid an over- ^ 
• irapli f icat lou of the problem haa produced a document which may aeemr 
«t timea. too technical . However, chia report and the five volivea 

reaearch report*, wtiich aerve aa a baaia for the coomittae concluaiona 
make a major contribution to an underat and ing of the role^f televiaion 
U\ lutluencinR^the social behavior of children and young people.'* 

Hiaui. Gerald. Suffer the hucl^^etera to oome uiUo the little children? 
Poaaible reatrictiona of televiaion aJvertiaing to children under 
aection 5 of the Federal Trade* Cocnmiaaion Act. Boaton Ihiiveraity 
law review, v. "Sb. JulV 1976; 651-684. 

Article explores the nature of concerna for the poaaibjle adverae 
impact of televiaiou comerciala on chi)d viowera and conaidera *'th« 
teai»ibility of. «a well aa the theoretical justification for, action 
by the Federal Trade Oooniaaiou (FTC) under aection 5 of the Federal 
Traile Cotamiaaion Act to iinit oi* prohibit certain televiaion aUvertiae- 
menta aiaply because they are directed to and viewed by large nvanbera 
ot chi Idren ." 
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Tyl^i . John. ia)v«viMiatit r«||ul«t\oi\ of bro«ilca«t ing . Coluabia, Bchool 
ot Jourii«litm, Univttr^Uy of Hi»»ouri, 1977. 10 p. (Nittouri 
UoLV«r«ity. rrtfsdoB of liitormatiou Caiitar. ' Report gio . 36B) 

*'Suprtta« Lout't intarprtf tat lon» of tha Kirat ADi«nd««nt h«v« 
«llow«(i congv«a»ion«l ragulatlon of bro«ilc«st Lnf . X\\m author 
li acat b.roadcaat regulation fro« thtfta Supra«« Court daciaioi\a, 
ttxa«ii\i4\g thv C«(ittral aganci«a that hav* b«en iiwolvnd in ragul- 
at ion ann ch« p«rt played by t ha ttK«oat iv« branch in t « I «cp«(auu i - 
ration* policy tot-rau I a t ion . " , 



U.S. Congrvaa . Cong rea* i on*l record. S«nato. A farin«iia doctrine 
dttbat*. Vol.^UO. Dtfc. 16,19/^. WaahmKton. U.S. Govenunent 
I'rinting Otf»ce, l«>74. S. ^007^0012, 

^ i 

U«S. Congruaa. Uouav . ComittMo on Intpratatti and Kor«ign Comerctt. 

8ubcoatnitt«a oa C«i«»n»icat lona . ttroadcaat; advert i ting and Children 
lloaringa, «>4th Congreaa, I at aoaaion,. Waahmgton, U.S. GoOernnent 
rvinCing Oftictf, 1976. 49*) p. 
"Serial no. 94-!))" 

Hearinga held July. 14-17, 1975. 

Kuur day a of hearing a w«re deaigned Co fociia on th<^ problem ae 
compaHied with broad^»i»t iiig cotwperc i«l a on television directed 
to wani chi Idreu . Dur ing t he hear ingr> t e at iraon iea were, g i ven by 
Peggy Charren president of Ao<.ion tor Children's Television, Ur* 
Robert b. Choate, chur^^Au ot the Council on Children, Hedi* and 
Advert I H\ng. Mr. Johi/A. Schneider, president of CBS^ broadcms t 
Lroup, Ml. Ktchard K. Valley, churiraan of the Federal Cooxminicat iona 
Cocaoisaion, Mr. Lewi a A. Kiigaan , chairman of the Federal Tmde 
Conwiaaion, and Or. Robert M^ Liebert, director of ^4ediM Action 
< KeaiMrch Centtfr, among several other authorities, 

''-^ 

' Cable television: proiolae versu^vregulatory performance. 94th 

. CongreMn-, 2d session. Washington, , Coveriunent Printing 
Of t ice, I97b. 1 10 p. 

i:able television regulation overitiglit . Part I. jlearings^ 

94th Cot\gre]ks, 2d sesaion. Washington, U. S . jCovert\raent Printing 
Ottice, 1977. 632 p. 

"Serial no. 94-IJ7" 

H«>aringfl held May W through Sopt . 22, 1976. 

> • , ^" ■ . 

Cabl e t e lev i a ion regul at ion over a ight *. Part 2 . Wash i ng ton , U.S. 

c:overnmt*nt' Print ing Offioe, 1976 . 633-1325 p. 
"Serial no. 94-138" 
^ He^irvngs held May 17 throngh Sept. 22, 1976. 




\ 



U.8. 



Congr,*,. Hou... Co— Ut.. on Int.r.t.t. .nd ror.l.n^o—.ro. 
Subco^.tt.. on c«.unU.tlon^^ T... Co-„„ic.tio„ It of Wu. 
vol I. H«.r.n,.. ,Jth Con.rlS.. 2d ....ion. on H.R. 1301i. 
W^»hin||ton. U.S. Cov.rn-.nt Printing Offic. 19??. 
"Serial no. 95-lM" 



^86 p. 



tWaring. httld July 18-21, 1978. 

r«MulItorv^*!l?' provision.; coi«iunic.t ion. 

r.gu .tory co«.i..ion; .t^in I .t r. t i v# and judicial procdure.- 
»>tn.lti«*; and .i.c.ll.naou. provi.ion. of the propo.ed ^cvi.ion of 
lh« Coiimunic.t Ion. Act of 19JA. r ^ v »uu ui 



- Th« Cg»«unic.tlon. Act of 1978. Vol. U p«rt I 
CongPti... 2d ....ion. on H.R, 1301*5. W..hin)iton, U.8, 
ITinting Offic*. I97y, 1188 p. * ' " 

"Serial no. 9^-1^5"- 

Bearirii. held^July 25-27; Aug. 1-3 and 7^8, I97b. 
Right day. of hearing, on the general provi.ion.- 

i "nn"''*'''" internationel co«.on carrier provi.ion. o^'^he' 

propo.ed revi.ion qf the Co^unicat io^i. Act of 1934. ' 



Hearing., ^5th 
Oovern«ent^ 



■on carrier 



- Thr Coi«»unication. Act of 1978. Vol. H — 'pert 2 
Congre... 2d .e.aion. on H.R. 13015. Wa.hington. U,S, 
Printing Office. 1979. 1166 p. 
**S«rlal no. 95-196' 



Hearing., 95tK 
Government 



Hearing, held Aug. 9-10, 1/^-16, 



1978, 



111 . 

U.S, 



V 

Hearing., 95th Congrc, 
Government Printing OfMce, 



Ttie Cowunication. Act of 1978. Vol, 
2d i«i.M>n, on H.R. 13015. Wa.hington 
1^7^. 1312 p. ' 
"Serial no. 95-^197" 

Mearing. Iield Sept. 1 1-22, 1978. 

- Tl^e Co«,u.ucation. Act of 1978. Vol. IV. Hearing.. 95th' Congi e.. . 
U7""m'p"^ '''''' Washington, U.S. Government Printing Office. 

"S«ri.l no, 95-198" 

Hearing. t)%ld "jept. 26-28, 1978. ^ 
r,r*r d.y. of h*,r,ng. on Title VI provi.ion. ( publ ic ' te 1 econ- 
-.mu-.t.on.) of the propo.ed revi.ion ^f the Connwnic.t ion. Act of 
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U.S. Coittr««». Houi«, Coii*itt»« on luteritAt* and fotilgn Coti«irc«^. 

^bccMMitt«« on CiMMunications^ , ^tl^oa p«p«r«. 95th Coii)tr»it,'' ^ 
Ut •««iion. W»»hlrt|tort, UtJS» (;ov««>«»iU PrirtCijti|^ Officer 1977, 
bbti p» i:o««itt»« print oo^ 45-13. • 

Cont«nti. — Policy optioui tof th* •psctViia rtioVrco, — . " 
. • '*broadc4«ting. — Public bri>*ilc«*t lug . H«£#ry, •p«ci«l , •nilmol)il« *■ 
* r^Jia }:o«iunic«t ioiu. — to<m«»t ic c^3W»uiuc»t i'oni ttiwion cirrUi- 

policy. 7" liit«tn«t i^n^l tVl«co«*ij*vic«t fOA* — Oprtoui for c«^^« •\. 
ttfli'vitfvoii rogul4t io«. -r' Thi l«p4^t of co«uui.c«tiou» t*chnolo^^y 
oir 0\* »Mght to pvivtcy — -tftriictural iiYV<l prOc^v^ural opilbni 
tor r«gti^*t ion of t •! roewMimV:*! ioiip . ^ 
i » ' . . 

5«>i. iiul v-iolenc^.^Pu TV. Mr4iri»g». 'J^Hi Cynnreit, 2il •^■•i.pn. 

. Wn^hiii^toii . U.S. CAy»ri«j*n^-, W iiit lug Office, 1977. 378 p. 

, ' Uenriog* h^ld on Jvily'9; Aug'. 17-18^ 1976, 

^ Ihcce tUy«'of hearimnii on the l«kui^ of telcvlncd vio'lencfl <irt<l 
ob«ctiiiity. 

— - Sex ■ml viol»ndi» on TV. Htiirlng*. 95th Congr0»i, l»t •©■nion. 

WAshlnglon^ U.S. Cov*!ri\»ent Printing Of(ic«, J978. ^91 p. ' 

^ / »W«rl.ngir h#.Ui H*r , Z, 1977- ' 
y On*) iVmy hrat iog oit the v«<^oe of televii*»(l violrnce and ob- - 

iicfent ly . ■ ■■ , - 3 . 

tt»porc together with «dil it i onal , d i sa^nt Ing .*hd leparstct vieva. 

Violence ^11 Trl«virion. 95th con^re»i\ lit lession, Cowaittee' 
- pnut .- Si'pi. 29', 197 7 . Wiihington, U . S Government PrTint^ng Office, 
197 7 . 35 p.. - 

A report about the history {f{ "x:ongr4i»lon*l action in the are* 
ot tcli»vi»«ii violence and the aubcoami t f re ' ■ cdncluiion* and recom- 
mend at iona . " 

U. S. Congre««* Senate^ Oowaittee' on C^l>ttwieroe , Science, and Traniportat ion . 
SulAroraaittre on Coianun icat lona . The Kir at Amend«ent Cl ari Cicat ion Act 
ot 197 7. Heciringa, 95tl} CongreBf^ 2d>ea»ion, on 22. Waahington, 
U.S. Coveriiment Printing Office, 1^78. 123 

"Serial no. 95-io9.*' ' * ' ^ 

ji Hearingii held Jun# 7, 1978. , 



\ 



50 



6 



• . • ■ * • . i 

ot th. Cc«u.uc.Uon. Act o,r i9J^ ^, .^thori".. thJ K.d.r" cSZu. i- 
" ctro' ''^'•V"" ^° r'"'-'>« ft'stion. With «.p.ct. o 

tnt.rf.r.nc, tfohin^ton. U.S. C6v.jp..„t Pri„t in, Otnc' ^"a 1)1 

t • 

. f tl«a^ii^ held Jiiiv* 14, 1978. 

— - Tol«vi.io„ bro.dc-..t policie. Hiring., 9Sth Congf ... , - 1 ,t ■ ,e„io„ 
W..h,ugto9. U.S. Gov.r.«.nt. PrLtin* Of tic. 197?. 512 

Hb .ring, held M.y 9. 10. .nd 1 1 . 197 7 . ' ' > • 

poUci«^' h-.ring. on "ov.r.ight on tel.vi.ion bro.dc.1? 

S./Cangr«.., S«„.Ce. Co«,xtt«, an Co«,.rc.. Subco«.itt.. on ^ 
to««unip«cion.. .Surg.on G*ner.l'. Report by the Scientific 
Advi.ory Co-ute. on T.levi.ion .nd Soci.l Beh.vior. Ile.ring. 

He. ring, held M.r. 21-24, 1972. 

Statement, .nd te.timony were pre.ented by Dr. Jee.e Stelnfeld, 
^burgeon (.ener.l of the United St.te., .o«e of the te.e.rch.r. who 
P.r iclp.ted u. the .tndy. .ud other intere.ted per.on. .xpree.ing 
the.r opuuon. of ,he Surgeon Cener.l'. co«ittee report o^ th«. 
e feet, o viewing televi.ed violence on children, .nd it. finding. • 
t^e^co'd."'' .1.0 included for 



- - Violence on t.Uvi.ion' |i..ri„g.. 93d Congre..'. 2d .ee.ion. 
W..hingto„, U.S. c;<?verOiJ|t Printing Office, 197A. 19A p. 

He.ring. heM Apr. 3^5, 1974. , 

The he.ring. yere c.ll.d to ex.aine the progre.. of HEW in 
workjng out . .y.tem of «e..uring the Mount of violence being 
.how,, on t.levi.ion .nd th.t i. viewed in the AaeriJ.n ho.e.. Te.t- 
imonle. were given by B.rtr*. S. Brown, director of the N.tion.l 
ta.titut. of M.nt.1 He.lth. Dr. Kli Rubln.tein. vie. ch.im.n of the 
cowiittee prep.rlng the Surgeon Cener.l'. report .long with oth.r 
T.ltVl' reee.rch concerning thi. i..ue. .nd .l.o r.p- 

repte.ent.tlve. from ABC, CBS .nd NBC bro.dc.t group.. It w.. r.- - 
po,;t.d th.t t.levi.ion progre. h.d not .hown .ny .ignificnt decree., 
in violence within the two ye.r. .ince the Lit he.ring. were held! 

*■ of He.lth. Eduction, .nd Welf.re. N.tion.l In.titute 

of H.nt.l He.lth. -Televi.ion .nd .ocl.l beh.vior. r.port. .nd 
paper., v. 1: Medi. content .nd control.. George A. Coo.tock 
•lid Ell A. Rubin.t.in, ,ed.. W..hington, U^S, Soverneient Printing ' 
Office, 1972. (UHKW public. tion no. UMS72-9057) 546 p 
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0«l»*rtii«iU of H**U»», Kaucatloii, «iu1 W«l<«r«. N«rloi)«l Initlt^t* 
ot M«>nt*l lUwUh. T«l«vi.iion aVil i»oci«l bahavior, r«porti «na p«j»«ni 
V. 2: C-Uvi.iort Mu\ «oci«l »««rnl»g. John M\irr«y. KU A. Rubin- 
•t«4n -ml (;#orgf A. Co«*tock. Wiihington, U.S. Cov«r«««nt- 

PtitUiria Offic«, 1972. )n-p. 

- r«Uvi»ion and nodal bt»hjiv\or ,^ rujmrt • Aiid p«p«ri. v. 3: t«l«- 
vi.ion «ud 4Jol«iicenl *ggr««< I v«n«i« . G«orgo A, CoV^ocW*nd KU 
Riibi»«t«ln, Washington. U.S. GovernyaiU Printing Ofrica, 

•' 1972 , '^1^ p. ^ ' * 

- r«l>Ki»i9rt And ><>?liT' bahavior, raport* and 

papera. v. 4: t^llavlaion in day>to-da/ \itc\ v«tt«rna of uac , Ell 
A, Rub\natain; Gaorga A. Contltock. and Johh F. Murray, eda, Waah- 

mgton, U.S. Gowrtunant PriiUjng Offica, 1972, 61)3. p. 

- To'luviaion und social bahaviot*, reporla and papora. v. ^; 

taUviiiion's affacta, further explor at iona . Uaorga A, Comatock, 
Klv A, Hubinatain. and John P, fjurray, eds, tfaahington. U,K. 
„,Govi>rivn*nt Printing Ot t vc« 1 9 7 2^ 375 p, 

federal a>iamimicat ions Coc«ia|i\ou, K»ployti»ant In th« broadcaating 
mduatry, I97b, Washington, U.S. Government Printing Offico. 1976. 

790 p, * »t 

Tliia tlflh annual FCC i^tndy of umployaant piacticci the, 
broadcaat i\)du«try covara tha nuaber of wiwan aflTI minority gtoup 
amploya«a. T\^^ r*P"ft i» divided into atataa and cocmaunit las , 
ahoying atationa yithMora than 10 fuU-tlma employaea in each 
coflMnunity, A further breakdown ahowa minority participation in" 
t^rroa of higher and lower pay categories. 

Waahington/ U,S, Gov- 



- Kajor laattera before the Conrt.iaalon FCC, 
arniaeiU Printing Office.- 1979.^ 123 p. 

Section 1 containa the «aJor Ue»a of FCC r eapona lb il 1 1 y under 
appropriate Buraaue aiul Of fice sIt t Ion II containa a detailed dia- 
cvta.ion covering tha -copo and Jagnitude of the problem, involved ami 
the progteai that la being'made toward their reaol^^ion. 

General Accounting Office. The role of field operation^ in the 
Federal Co«aiunicat ion' a Coeniaaion'a regul^tor^y tructure : report, 
Waahington. U.S. Governiaent Ptintlng Office, 1978, 49 p, 
"GRD-78-151. Aug. 18, 1978" 

•'The Cowaiaaion'a fifld operationa bureau haa the reaponaibll ity 
of (I) enforcing the provialona of the CoAounicat iona Act of 1934 
and the Cofwiaaion'a rulea and regulatlona and (2) aerVlng aa a 
Uai.on between the Co—i.-ion and the public. Thi. report note. area, 
^ere the.e bperat ing ectivitt^a can be atrengthened and J^-^^^^-^- 
how e greater integration Of the bureau* a activitle. into the Coo- 
aiaa'lon'B regulatory atructure can be achieved," 



ERIC 



I 




U.b. (;#n#ral Accoimtlun Offic*. S-l«ct TttKj ^ul .tor y policiti 
pui poi«i aud^ co«ii«i,u*,ic-i for tg^orcUl rWiio and TV; r.iwrt 
the Con«ro-. by th« CowptroU;? Couaral of tha Unitad Stataj 
Wathiiigton. U.S, (Mivariwant, 4»r int ing Offica, 1979. 231 n ' 
'•CKD-/9-62, Jyna 4, 

Contwnti. Yh» brbadeaat llcauiint proctta. — Ragul.Eion of 
program ifrvica\ - A-cartaiti«a.it of co.a«ui?ity prpblaJ., uaad. . and 
^ intfirtiMti. - Kula« covoring ownoi ihlp of ^roadcaat ttatlou. Kqual 
Miploym«nt oppt>r t mu t >; . Rqual opportvinit y/ fairna.. doctrln., . 
aiargfini U>r ujio of tha ip«ctvum. 

lUbaa 1,1-Cituta. Organization analyai. of t!ia ragylatory proc#a.:\ 
CiMparati><i itudy of t h« daci-ion making procaat In the Kftdai al 
tspiwunuat loii. Coi^iiaioa and thft Knv I roi»«nt al Protacfion 
Agancy. Wiihington, 1977. 1 v. 

'•NSK/RA-7 70^U" ' f 

Coinrai»t# and avaliuitai tha ragulatory procet.a. of t!ia FCC 



-0 



Vooiha^i, John. DavalojHBe.it of new public inlaceat ■t'andardt in the 

Fonaat Change Caae*, CatHoUc lh»»jlver-lt y law ravlev, v. 2^. winter 
1976: )6^»-^379. ^ 

Cowmant axpioraa the d«ye 1 oixaont of enter t a intaUt £oi»at 
regulation and the contaqiience « of the cburt't dacyiian in Citisen'e 
Comniittea to Savti WKKM v. KCC. * ' ( 



Inq\iiry\san Pranciaco). v. 2, Fab. 



Walteia. Ida. Deciding TV'i future, 
■). 1979: l6-;0, 

"A rewrita of the c«»uiucat iona law .parked debate that nay undo 
tho FCC .protection of TV .tation monoppl iea . " Review, and criticiiee 
FCC poUcie. conQ^rnmg freq\icn<;y allocation and localiaa. 

r ♦ 

Ward, Scott. Co«proaii.tt in coMaercial. for children. Harvard buainea. 
r.!vi«w. V, 56. Nov. -Dec. 1978: 128-136. ' " , 

••in^e Federal Trade Coaniaaion'a 'kidvid rule' i. the' heaviaat 
attack to date on* chi Id ran ' a t^ilevlaion adveri(iaing. In the recent 
war between conauaef activiat. and regulatory agenciea, on th« one 
hand, and the TV advertiaera, on the other. hoti«v4r. the real i.aue. 
underlying the varioua chargea againat TV advertiting for children 
are far fro« clear-cut. aaya thia author. He pointa out thtft both 
aide, of the controvar.y are adopting a political-legal approach that 
^ involve, a co.tly and protracted battle, and he euggeata^ aora 
rational alt.rnative u.ing reaearch-baaed educational methoda." 



T 
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Wall*. M*v*3»lh W. nail D«via Svmi / l)« ■•on 1 1 i »«t of cbildriC"* ^« violence 
Aiioth«ir look «t I «l i •loiv* • ott«ct»/ Kxperim*nt«l rftudy, of politic*, 
V, *>, Aug, 1976: 1-24. ^ 

IUipoct« th« r*iiult* or rt <tudy 'M«*iw»«J*l t«it «V|a|^illy 
wU«th4»r th«j prfiai»^io«ii loni o'f. M\4» viownr wori more cloielT ••«oc i«t«a 
with nulowaHc *couinl th«n i% jiromi. nie*«\ix o of l«l«viiion ex|K>sur« 
to >^tol«iU piogr«»»." * 

W*ltwooa, RuUort . » KTC roRi»»iiMoi\ ot TV r t \ i iiig to chi Ul reu~- 1 h«sy 

tlo»orv« a bt**k totUy, UnivorHity of KloriiU Uw roviow, v. 30, 
. (jiU 1978; 946-9/8, 

a)i»iioi\t "dilc\i,»rti»i» wh«>tl»or rontriviionii on chililron'i inlv^^r- 
Hiing «re -ocially, l«g*lly ami ^cortomlc^Hx Ju»tifi»blo. Initially, 
the p\iblio intorott j »tMt i f at \ on tor tly" proposal anil Che atatutory 
Kroui\Ji> upon which lUt Couwia^ion may baae ita propoaed K«Kuli|tion 
tffti con«\d«rtKI. Following thia cxaralnalion ia a do I in i *t ion ot th« 
poloivti^l conjilt ityMonal,- ana ectjLntroic probUma cohfronttiig the 
propOHrtl rtiul H\o po- a i b l^t . r eso I ut \ on of the no problomn." ^ ' 

Wo uisloin, .lack tt. '»nd Oian*> L . Ziinraenaan , Lot the peopln obnnrve 
ihoir courttf." Judicjit^re, v. 61, Oct. 1977: 156-16^. 

Aiilhorn dimua** I b*^ \^tfueH aurvouiul i.ng th« tel«viaing ot 
lr\rtl«. Hie ant hot a cx"niaiidor s».nne ot the rortaona for t ho pant 
prohibil\ona aga ma t t « I vv i h ing conrt proc«cdinga and oxainine 
I he Iwgal aoi\t iiDont II on ihiic sub joe t wt\ich have rocct\tly been 
expruHHed by tho co\irtM, 

Whito, Daniel H. l'acitic«» Koundalion v. FCC: "tillhy worda," tho 
Kivttt Aniondinisnt and the bcondcrtHt media, Columbia law roviow, 
V. 78, Jan . 1978: 164-183. 

Commont exammtsa tho Pac\t\ca caao and thr«o eatabliahed cate- 
gorvei'ot offwnaivw but noo-obi*cene apeech in wliich the Supreme Court 
haa upheld aowo regulation. Cuncludoa that "the unique acceaa ib 11 It y 
ot broadcaat »p*i>oh to unauperviaed children doea indeed warrant atxae- 
wh«t atricter rAulation of broadcaat apeech than non-broadcaat apeech 
and urges ch«nn«)[ing objectionable forma of apeech to late evening 
broadcaat ii^g . 

WiUuila. Michael J. UMK and chft^KCC: the aearch for a teloviaiou aUo- 
4:ationi policy. University of Florida law review, v 28, winter 
" 197^: 199-438. 

"mi a note chart a the nueven coiirae of the FCC in Its attempt to 
provide an allocation plan to make optimum iiae of the available 
channela. Tl^o note then iacusaea the regulatory changes ncceasaty 
' to penult the FCC to carry out it a' mandate f rom ^Congreaa — the pro- 
viaion requiring 'fair, efficient and equitable distribution of 
sorv ice . ' " 



i 

n»i» •ff.ct. of t.Uvi.on oil chihir.ii and ^uth." Chlc.io Nttlon.1 
Oongr«. of P.r*.it. .,»d fclfr.. 1977. < 336 p, ^ N^tion.l 
^ A,»«ly,«. f.ti»o»y fro* • -wld. cro*, ••ction of Wlcan ^ 

imbU^' coucTuing thvff.ct of^t^l.vUion o.»thtldr«n, f J 

WluR. Morality .«d broadcast : KCC controrof "iiid^cint" .•t- 

•r i. fol I owing p.c i lie . , co-iunU.tio»i«,l«* Journal v 31 

no. 1, viut«ri<J7tt: -U"i-173. ^ » journal , v^,.Jl,^ 

I" July. 197». th« Supr»«« Court for th« fir.t tl«i niro***!. 
r-n.ur. of . bro^dc.c .tMlion, (or .i^U^^ ^n "iud^c^nt" btioMtruot 
ob.c„.i« p.oj^r^a {k ..tlric.l .ouologu,, by co««dUu G^o rti .Car I in 

' r;L' r^''^"""^'*"^' "'^^^^ JciXpn .nd 

tti«,» to dofin« tb». u«w cl«8« l^^eeu.ur.bU B«t«ri«l. 4 

Wirth. HtcU..l 0 .nd J^«, A. WolUrt. Publ Ic' int.r..t progrw A.^Tor- 
^ ••lice of »ulti-«*di«-owii«d TV .t.tion.. Journ«U« mi.tt.rlV 
V. ^31 suM«r L'>7b; 221-2)0. 

"Ai»4ly«i. of rCC report, abovs group-own«d and •uUUedla- 
owiied ^tation. b«v. .t U.at 4. .uch new. and publ ic • • f f . U ^ pro- 
, graiwiiug mm otXx^.r stations." ^ 

/Aick«r-an. r.ul 4nd otb«r .-0]""^ d rel^^ TV co««rci*l.. Child 
»*«v«loDQi«ut , V. 49 » no. I, M«r. 1 9f^^sliHl54 . 

^'Trom vid«otype studies of cbi IdrJn , .eged 7 |/2 to 10 1/2 ' 
Y^.vm old. watchiiu • n-«inute television eeg-eAt . tbe eutbore 
concljide: A consistent viewing peCtern for co«aerci.ls e.erged. 
Attention was bigbeet et tbe oneet of m coonerciel end d.crM««<) 
repully .ft*r thie. The -ippeerence of m eecond c.i^erclel in m 
fpalr resulted m m further decline in ettention. The d«cre«ee in 
• ttention wes cberecter letic of ell eight ccaerciele. ^eking it 
unlikely thet • perticaler technique or epproecb was reeponeible 
(or the drop in ettent ion . Childr^en of theee egee ere eetimeted 
to view •pproxiaetely. 20,000 co—erciels e yeer. It eppe.re thet 
children ere so fe«il»er with the cUcent end techniquee aaed in 
coonerciels thet th*y repidly hebituetc to tbe«," 
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P»rt 2. Printed Madia 

Atrama, rioyd. , ^a praaa, privacy and tha^onat itut Ion . Itav York 
• . tlmaa aiasaaina, Au$ . 31, 1977: 11-13, 65, 68-7^,. 

Kaporta ort tha growing nu«b^ ot auita brought againat th« 
praaa by plaiutUfa pbiacting to tka publication of avan ttua 
acata^anta about thaaaalvaa, a davalopaant tar«ad "tha /ingla Moat 
MAnoua thraat rtTUha rirat iyaamtaant^a guarantaa of praaa fria3o«-~ 
^« tha anploaioii ot privacy law." 

>iia«raon , 'Karan Gataia. At tornay* ^\|ag * rulaa : raconciling tha Firat * 
A«and«ant and Cha right to a (air trial. Univaraity of Ulinoia 

J law forua, v. 1976, no. 3, 1976: 763-782. 

CoMant racovmanda a unifofv fra«avork, applied on a caae-by-caae 
baaia, for uaa in court^h to aattlf fraa praaa/fair trial conflicta. 
Tt)« author propoaad "tha atandard Vthat gag ordara ara i«par«iaaibla 
in tha abaanca of a aaHout and ia^inaut threat to tha criainaL 
j\iat ica^yat aa » 

near, WaUar S., Henry Caller end Jo»fcph A. Gtiu^dfeat. Newapap«r-te le- 
viaion croaa-ownaeahip : optiona for Fadarel ection. Sante Monice, 
California, Rend, 197V. 55 p. 

RegdikLen, Ban H. Kirat Aaendaent reviaioniam. Columbia journelia«\ 
review, v. ll, Hey-June 1974: 39-46. • 

Raviewa recent cheLlengea Co tha praaa* conception of ita trad- 
icionel freedoaa , focuaing on aaaartiona of a right of ecceaa to reply 
to praaa criticiaa -- the Tornillo ceee — and judicial attenpta to 
raatrict coverage of ccwrt proceed inga . 

I \ • \ 

— The nadia «onopoliea. Progreaaive, v, 42, J\ina 1978:\ 31-34. 

Arguea that "our auurcea of nawe ere increeaiogly lontrollad by e 
few conglonerete corporeciona ." Uiacuaaea the aiza andV^nuence of 
tt\e lerge newapaper chema and preae aarvicea. 



- Tha myth of newapeper poverty. Colinbie journeliaa revi^, v. II, 
Her. -Apr. 1973: 19-25. 

"The Hetty Green Syndrooe ia eudeaic eaong publiahera: kct poor 
while growing rich. Haenwhile, editoriel needa are neglected end the 
public intereat auffara." 

" N«wla|p«par aargera the finel pheaa. CoLivibie journelia« review, 
V. 15, Her. -Apr. 1977: 17-22. 

Difcueeea inatancea which have lad to the aituation in Aaaricen 
newapeper publiahing today whereby large Adie corporetione ovn 
cheine of loceL pepara, and the lerge cheine ere being taken over 
by lurger companiea. Diacuaaea the raii f icat iona of^le ait- ^ 
uation end how thia affecta tha free flow of neva . ' 



J. 



I w«p«p«r 



H. P)« pr««i «iut Ui grvtici, Ri* WAihinftoii po«t . 
July llj, I97i, p, BI-82. 

Aii«Iya«i iiuI Ji|ni«i t\\0 v4lldil)^or foiipiuiit Hobart Novak's 
th«ii## of « •^wld«iini|i ^«p h«tim»ii m««i ««di« jtml th# Kr«^t 

>■■■■ of o\tiB«ll'll/' 

' . . • • . 1 

H«tC«ii, J«i&«tf K. St«t«a«iit by J«b«« b«tt«ii, Croup Vic« 

N»wi , Knight -HldJ^r M«wipap«rij to S«l«/t Co«|aiitte« on SmmW 
Bu«^iie»i, UiiLt«d $«o«t«, holding h<t«riiig« on aconowlc 

coiic«u( rit ion 'In jUrf n«V|pp«p«V pvibliihlng indvuiti^, Mny 
•1*^79, • . / " • , \ ' 

' Nttwi»p«p«r «K«cuti*v#, m pr«p«r«iK t « it ipon y b«f<^« 
<;\MMUt««, «■■«!(■ '*bLgn^«« p«r i« not b«d for n«w«, 

publikhlnrf. ni« "crvicial tact," h«m«int«ui«, l« "chat qu«l Ity 
*nd pv»bllc ii«rvLcfl ire not at «>l fMnctionrot the. ot « 

n»w«p«p«r'y own«r , or of h6w oainy n«)wip«p«ri th« coaipany own«. 
Th«y d*p«)nd, in«t««d\ on th« intontiiAi*. cip«bilititt« ami porfor^- 
jinrtt of i\\m ownttm," 

(Ito Big moixvy hvniti tor ind«p4ind«nc« nowiipapdr ■ . lusinoia wtick, no. 
MM. K«(t>, 2 1 . 1 97 7: bb-bO, 62. 

"With coit pr««^ur«i c lgiii(g m on nmjor ca«trO|>olit«n dailieB. 
TlMtti Mirror. U«i}n«tt, New York Tipi«i Co.. «iid oth«r publiahing 
cotap«nL«i irtf buyuing up •a«ll- «nd m«)d iiua- ■! c«d clmlua «■ woll\ 
■ ■ Uidttptfndent p«p«r« to r^littvA « worntMU.ug profit «que«x«, gut^ 
th« growth^hcy n«4d , ind* «boy« «U , pick up Bom^^good properti«« 
b«»for« th«vfv«rc! gA>ne.*' 

Hlinchird, Margaret A. The Hutchii>« Ct>iTmi««ion, th<ji pi^i« ai^l t»\e reipour 
Nibllity concept t Lexington. Ky . . Aiaocietion for Education in 
JoorniliiB. 1977. ^9 p, ( Journal i am taonographa [A\iatin). no. 49) 

Uiacuaae* the work ofr ^he Hutchina Conniaaion on Kraedon of the 
• Vie»% and the c<w«i«i»ion' ■ report «htltfed "A free «nd reiponsible 
prea4 , " 



^«sa an 



H<3l linger. l.«« C. Jr. Frcedoca of the fr«sa and public acceaa: tovard a 
theory of partial regulation of the maaa aedia. Michigan law review^ 
V, 75. Nov. 1976; 1-42. 

Article argiiea that Congr«*a haa the power under the Firtt 
A«tfndment of reguliting both pi int and broadcaat media to the extent 
of (icilitating public acceii. 
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tritton / I'aul . Th« rl|[ht to attan^ pttftrial cfi«in«l proca^d iiVga : 

Iraa praaa, public trial, and p^tocltiaa in curbing pratcial _ ^ 
publicity,. Syr«cua» law r»viaw, JK 26, fall l^)?! 875-921. "TP* 

Cow#nt axaainaa th« (iVat and -aixth «iiana«aQt argwanta for 
accaaa by tha 'pi^*** pratriai^haAr inga and «rgu«a that '*thara^ 
ar« aariouji i4p«Ui«auta to auccnaaful conat i t ut ional attack on 
, .pr#lrlal anclualon. ordara .** Conaidara aUsrnativaa |o aKcdualon - 
-4 ord^ra tojr daalin^ with pratrial publicity and auggaata "that, 

lh4 Qvarriding policy that ci l»lnal Juatica ba adalniatarwd ^ ^ 

op«nLy dM«iida that >xc 1 ua ion ordara ba a«ploy«d only whan 
m altarnativa «Maiiraa ahorC o( gai^ ordara wo^ld ba Ln*dai)iiate t^ 
HiMrmitaa a fair t^lal /* 

Coimiaaion on Kr«»do« of tha Praaa / A fr«« and raaponraibla praaa. 
Chicago, Univaraity of Chicago Praaa, 1947. 138 p. 

Sttl f-appointad coaviijaion headad by Kobart Hutchina undart«kea 
a ba«LC crittciaa of thb praaa in tha Unitad Stataa^ Co«iaaion 
iitita up critari4 for a raaponaibla praaf and finda the praaa 
falling ahorc of thaaa atandarda. Book/gentrat ad wideapread 
dabata within th« )ournalia« profoaaion\ovar tha axtant to which* 
th0 praaa waa or ahoiild ba "raapoitaibla'* td aoqiaty. ^ 

C««»rnia|aw»ki , Halifta J. Your nawarooai may be a«arch«d. Quill, v,66, 
July»-Aug. 1978: 21-2"i. » - 

Uiacuaaaa th« biA;k«round of tha Stanford Daily v, Zurcher oaae, 
in which tha Supr%«a Court ruled "that the praai wee no diffefant 
froo any petaon whan it caae to third-party aeerchea," Conaidar* 
the tppl icat iona of thia deciaion^on the future of fraedov 
preaa. 

DeUaaepa. Sutenna . N«w« media ownerahip. Waahlngton Editorial Ueaearch 

Reporta, 4977. v. 1. no. 10: 185-202. 

Contaitta. — ConcentriKion of newt ownerahip. — Areaa of 
govenuiknC involvement. — Communicat lone induetry outlook, 

Devol, Kenneth S,. ed . Meee medie end the, Supreme Court the InK'^^Y 
the Werten yeere. New York, Heetinge Houee Publlehere, 1976. 
322-344 p. 

• Synopeee th« mejor Supreme Court ceeee cortcernlng public ecceee 
cighte to both the print end broedceet medie. 

The Kiret Amendment. Quill, v. 64, Sept. 1976: 16-45. 

Atticlee diecuee the.hietory of the riret Amendment; preeente 
legel hietory of Firet Amendment cigl)te; exetiinee the perceived con- 
flict between Piret eiAd Sixth Amendment rlghte of feir triel,end lr*>B 
preee; liete eignlficent Supreme Court decieione with regard t^ 
the J^iret Amendment; coneidere the righte o f the -broedcee t medie; 
preeente the poeitione of incumbent Supreme Court Judgee on 
Kiret i^endment f reedome ; end epeculetee about potentiel future 
threete and challengee to Fire|; Amendment ^readome.* 



•^...001,. WilH«, B. "h... ..,1,. ..... * 



r-«k f,r.- .P»^«»» performance 0,1 beh«U of t ho public 

H«r.-Apr. 1979- " ^- '2. 

doctri..« .pr«,.1 „v«r the pre.. «t l.rtt« " Ah.- '•>'^"''" 
• rgu,. th« need ofr ■•,o«« (Ir^ '"rge. Abr.n,. l.ovever . 
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Coraltfy, WiLlim T. Jr. llow c roaa-owfiar ahi p afftfcta n«wa-K«th«riug . 

ColudibLs journal L«« ravivw, v. U. M*y-^.lun^ 19/7: 38-39/ 42~A3, A6^ 

Con(#iui« that **joiut otM«rahip of • u«w«pa|H»r and •(•tion in 
th« •«■« ci(V oftau taeaiia laaa divaraity in ^ovarafa." focuaa* t>n 
tha U.8. Court of Appaala daciaion which "atruck down ^ two-year-Old 
I^.C^V, rula that atlowad- almoat all tha coiapauiaa that already' 
o%^iad a new«pa|>er^and a broadcasting oittlet in^the^aaaa city to 
ka«9p both . . .whi la prohibiting the iuture fypiatiou or trauafer 
of c losa-owner ih 1 pa 

lUrrit. Richard. (iag ordera <)n the preaa : a due proccaa detennc to 
conteapt citatLoni. Kaatingi conat it ut iona I law quarterly, 
V. 4, winter 197 7 : l87<-il8. . « ' 

Cuameut "arguei that li> caaei involving gag ovdera ou the preaa 
due proceaa requirea an exception to the general "tnle (regarding 
criminal contetapt.) Where obedience pending appeal would canae 
loaa or diminution of a Utory' a newa value, the preaa ahould 
be Mb I a to print the neve at ita owi^ riak, and to raiae the 
invalidity ot the underlying injunction in i1efenae,to a contetapt 
citation." a 

HentoK, Nat. A reckleas disregard tor a free preai . Inquiry, v. 2, 
July 9 & 2.1, 1979: 9-11 . 

Conaldera tha implicationa ot the recent Supreme Court deciaion 
Ml Herbert v. l.ando , on the future of freedoa of the preaa in 
Aneiica. 'Hie Court held that "in Hbol^ita broughk by public 
figurea, journaliita can be coaipelled to reveal their 'atate of 
nMl' aa they were reaearchmg and waiting (or broadcaat ing) a 
atory/' briefly reviewa tha dotaila of the caae whichr involved 
a CIVS "60 Ninutea" atory about Colonel Herbert 'a treatment of 

^ the Vltttnam^ae* Alao diacaiaea other caaea invo-lviug the free- 
dom o t t he preaa . 

Stifling the Frogreaaive. Inquiry (San FrAnciaco), v. 2, M«y lA, 

1979: 7-9. 

Defend! tt^e <Progreia ive' a poaitiou in the Governioent ' a auit to 
keep it froa publ.^ihing an article on hydrogen boab technology, 
arguing that. the caae "involvca the highest Kirat Amendment atakea 
in tha hlatory of the republic." 

Are there any defenaea againat a free , irreapdnaible preaa? 

Social policy, v, 7, May-June 1976: ^0-53. 

Discviases in f r ingemen t a of civil libertiea reaulting from pre- 
trial pub I ic a t ion O^f arreat records and other infongation . Suggeata 
that the preaa ii^iiided in thA violation of civil libertiea by the 
law enforcement ag<ncief.^>fhich leak information.' 




401 - . 

llmdoiT. Philip K. Th% burner Ctuiri «ocl th*j preiN. Col(«bi., School 
i4 Jomnalinm. Uiiivoi-ity ot Mkgioviri, l*)?*), ; p. (MiSio\iri 
Uiuvuiiiiiy. Kro^ilow ol In fonylnon l-Vnl ar . ieport im."0O20) 

"S«o« ji tr^i\ towiiril ruttrictmg Fir*t^ Am«ndr««iit righti and 
pnviloRo* m the ranuUi o\ o«ttit involvjug th« fre^ilom of thr 
proflB'thiit h»iv«' re.^^iiu ly veach»?d t ht* Saoretnti Court. " " ^ 

y ' 

JUU, Alliua. 4)«t«mdlio»i and pr ivac y Aimlor th«i ririt Amendment. 

lioliurtbif law review, v. 7^. lUic. l*)/0: r;05-l3n. ' . ' 

Arlliclu maintain* that the cotwaon law l^aM all along takun cog- 
nuancyi ot th*» pidMit lr«^»jd.>ni iiNue m libel 'and \nv«aion of privacy 
MAHoH / NO that the ^upfome Court need iiot »lway« doal with c«aea, 

I cvcoy^ liovigh coiiMt »tut lonal values aro implicated. * 

Irvuir, Hetid . Prertu tn^vdora ^o« «in' t gudtantce a free aocicty. Uuinan 
Kvonl», Mar. S , I ; ; r I 2-1 i , iO . - 

Argiui4i fhat i r i enpons ib I e .pr«fttt ir<>edom'*inay lead to the overthrow 
ot all othei treedoiuti, chavgea the U.S. ''prejia witli contributing t(^ the 
lo8» ot Amcvican will, and aaa\<rts that the prenn raoit be kept from 
btMng m.-*nip\ilated into serving CotiimuniHt nnd. t ot al i t ar i an propaganda. 

Ji>ni»», uregory Ne 1 1 1 . Antitruat malaiue in the iiewa paper industry: the 
i-haina continue to grow. St. Mary'H law 'journal, v . ^8 , n<S . I , 
I'Uh: IM)-17<!». 

(.4>tniti<fnt c una ide^a "the piol^Jrom of ownership i^onccnl rat ion by ^ 
laige nvwapapei cliainaMs it pertaina to antitruaJ^ law. Ah nuwapaper 
chains contiQue to grow, the concentration of ecoliofnic pow«r and the 
attendant potential ot t\x*i amen(lu)4l[^ ^Hgemlnt necueaitate an 
, I'xaininat ion of the adequacy ot pro8«ut I aw t o fulfill ant it runt 
policy « f tec t I v(i I y . " 

K'meH, William H. and l.aird Anderaon. nio neyapoper buainena. Wash- 
. ingt^)n poat, July , I*);?, p, Gl, c;3-t;4 . G-8 ; July 25, p. DlO-DlT; 
July p. D7, U^, July 27, p. , Dll; July 28. p. Dl3, D17; July 

29, p. U7. D9; July 30, p. C8-C9; July 31, p. F1-K2; Aug. I, -p. DIO- 
Dll, Aug. 2. p. V}, b^i Aug. 3, p. D9. Dl3; Aug. p. 01-02. 

Aulhora deacribe the growth and corporate raanagesient of large 
newapapov concern* and chain a; economic concentration in the newspaper 
Ouameaa; and the impact of technological innovatioiu on the newspaper 
ind na t r y . * . . 



Kahane, Dennia S. Colonial origina of our free presn. ^^^erican Bar 
Anaociation journal, v. 62, fsb. 1*>76: 202-206, 

P^tailC incidanCa in 4\ich th«' colonial American preas cane 
into conflict with tha |' arnaiant K^garding lanuea of freedom of 
the preaa . \ ^ 
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K«ip«l««nt HsM. Tha powar of Cha praaa : 4 pi;^oblon^^for our dasocracy. 
Policy raviaw, v. 6» fall 19/8: 7-39. 

Author analyaaa tha.J:igh.ta and raaponaibil 1 1 ii(^a of tha nawa^ 
■•dia» thair pov«r and abyaaa of powar . Ha aaac^]Ja that vhila 
othar powarful ii>at itut iona in tha Unitad Sti^taa'^ inc IvK^ing th^ 
thraa branchaa of the radaral Govariuaant » "era rlquirad to axar- 
ciae their power reaponaii^y',** the praaa "ia ch^racteriaed bv few, 
^f any affective r*aatrainta ^e preaa, he euggeeta, ahouN be 
'eQcounteb\« for ebuaae of it a power '» end hi a recoiMi«nded reforae 
inc l,vide ^n effective enti-truet prograa to e^aure genuine coeipetition 
without infringing editoriel freedo^t» e profeaaional code of ethica 
aiwilar to that edher«d to by the A«ericen Ber Aaaociation, an 
independent preaa council' and independent, internal ooibudamen. 



The errogance of the preaa. Waihingtonian » v. 10. Oct. 197A: 6l~62, 

64» 6<)» 6li, 70. 

Queationa the accuracy and re I ieb i I i t y of the Americen preaa and 
calla for legia.lation to limit ita power; 'claiaa tUet the uncovering 
of the Wetergete effeir waa not pr inar i I y 't he wiirk of the preaa but 
the reault of goveriwient iave at igat ion . 

Kelly, Hargia. The Supreme Court'a aeerch rnling. Coluab'ie. Schoo/ of 
Jdurneliaa. Univeraity of Hiaaouri> 1979. 7 p. (Hiaaouri f 
Univeraity. Kraedoa of Infoneetion Center. Report no. A03X 

Kxaninea the Supreeie Court deciaion in Stanford Deily v. Zurcher. 
"While ao«e heve teraed' the Supreae Court'a aeerch ruling e *coneti- 
tutionel outrage »' ottfere aay the^preaa ia overreacting. Doth aidea 
of the iaaue ere eiipLored in thia ireport . which looka et how aeerch 
werrenta might affect the preea aad.othc^ third pertiea, Vhat leg- 
ialetion hea been propoaed » and how ncwapapera sight protect 
thenaelvea." 



Kennedy, George. Proceaaing of the beefa. Quill, v. 6^ , Oct. 1977: 26-27 

Anthor deacribea court-like heeringa of the Hinneaota Preae Council 
on public coeipleLnta filed egeinat newapapere. Although the council 
hee no power to enforce ita judgement a or impoae ite atanderda, it 
aenda copiea of ita deciaiona to Offending pepera with the reco«nend- 
etion thet ita findinga be publiahed. Neerly ell pepera concerned heve 
complied with the recooMiendat ion , euthor reporte. 1 



l^w 



Weat , 



A, July, 2, 1979: 



Kirach. Jonathen. Publiah and be draned. 
36, 38-AO, 42, 44-47. 

Diacuaaea the conflict which hea arieen in thie country between 
the pretend the courta, focuaing on Chief Juatice Burgar'e ettitudee 
ebout the preaa and how theee ettitudee effect the Court*e decieione 
concerning the preaa. Connidera tha Firat Amendment implicationa of 
thia confl ict . 
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'^•'"^'lu;.*^'**' T^* ir-.t pr«. chain. H- Yor k t Um .ag..ln. Apr 

H, 41-42. 44. 4«-50»v52. 59-60. 63. > T-M-^in.. Apr. 

..fl!?*/^^^**.'^^ "-^f^PT chain which publi.h.. ,ppro«i- 

■•t.ly ;b local tiaily uav#p#ptr. acro.a th« country. »'Tb« chain ha. 
do«bil...ly d.f«. ,o Chan., tha natura of how Laric.' . navllpa^r 

own..1 than any oth.r c^any Hot ^haC long .go, .oat pap^r. 
' Tr ^ today .^al I but .round 500 b.long to ona 

.or anoth«iAa 167 na%^pap«r groupa/' 

Krl.. Hou.ld »>. Th. National Nav. Council at age on.. Col^bTa 
jinirYliam t.viaw, v. Ij, Nov.- l).c . 1974: 3l^>3e. 

Survey, th* acco-plialmant. oTtha National N*w. Council 
ainctf ita rat abt i •ha«n c on Aug. I, 197X. 

Landau Jack C. Kair trial and frae praa. j a dua procaa. propo.al : tha 
chall.nge of tK« coaaaunicat ion. «edia. American Bar Aa.ociation 
journal, v. 62. J.n..l976: 55-60. ' 

Diicu.i.i r*,atriction« vhich hava baen placad up<vh tha .adfa with 
reporting on courtroom pfoCaad ing. . P.ul H. Honay of 
the AbA Legal Advi.ory Coaoitte. on Kair Trial .nd Fraa Fraa. di«- 
ca..ai (p. 60-64) tha propo..l pending bafora tha ABA Hodaa of 
l)«l«gata. which ' would provide notice .nd a hairing to .11 p.rtiaa ' 
including tha new. ,.di.. vhan . judge i. con.idaring the eiitry of' 
• tair tr^al-frae prea. judicial reatriccivo order." Includea 
text ot that propoaaU 

*> 

Tu/!;','"''^'' ""^^""ty I'v jo..rn.l.'v. ?0. no. 4, 1976: 

Contenti. ^r- Leaked infonaation aa property; vulnerability of the 
prea« to criminal proaecution, by E. Deonia. — Ti.e » inc.f'v. Kire- 
atone: nore that^ a new public figure atandard? by D. HcKenna 
Free preaa-fnir trial coatrover.y: uaing aapirical analyaia to 
atrike . de.ir.ble b. lance, by S. Nagal, K. Reinbol t » and T, 
Ki-era.ann. - Nebra.k* Prea. Aa.ociation v. Stuart; have we .een 
the laat ot prior re.tr. int. on the reporting of judici.l proceeding;? 
, by K. Prettytij.n, Jr. »' . 

- ' » " 

Litwack TT,o«aa R. The doctrine of prior reatraint. Harvard civif 
right.-civil libertiea law review, v. 12, .mar 1977: 519-558. 

Article a.int.m. "ch.t .ny definition of prior re.tr. int th.t / 
^,li«ita tha concept to prepubl Icat ion re at r icif iyn. upon expreaaion 
la aupported neither by the-^ratioixaU for tha prior reatraint 
doctrine nor tha Supra«« .Court.' a prior reatraint caaaa. ...U 
•rgi»ea that any govariMent action that aignificantly curtaila the ^ 
^ diaaevination of information and idaaa prioT to an adequate det-^ 

ermination that tha .atariala .re unprotected by the fir.t .nand^ 
ment i. . prior rc.tr. int." 

Arthur M. lnd.p«.,d.nt Hr. ,n end.ng.red ,p«cl... Fortun.. 

V. 9/, June 19. 1978: 160-164, 165. 

"Ch.in i,.«p,p,r. .r. gobbling th.. up by off.ring d. tiling prlc. 
but .on. doughty owner. »ov to hang on and pr«terv. local control " 
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4^1^11 it« in, R«lp)\ I.. NAtiOHAl N«w« Cuiiiicil «|U)rgi««(J. CoUukbia, School 
of Journal I MM , *iiiiviirtit)( ot Histoiiril {^tZ, ^ p. (Hiiiduri 
University. r.«*(J<w of In foni«t ioit C«i\t«r . K#|>«rt no. 001 !>) - 

Op In p«p«r on t h« X«t ioni I Nt'Wi Covlnc i 1 * ■ t i r it yuar of op«r ~ 
At Ion tind4 thAt th« orit«nii«t ion hAi Mttr«ct«d few nubitAiuive 
cui«pl«inti. author alio i loppy pro(f«diir»ri aint i 1 1 -adv i aed 

iiilr ch4ng««M 4i di 1 1 icu\t itfit . ^ 

Pitfih cout^o 1 1 « : idvA and realiCy. >CoLiiwbii, School of Jout'n«k i atn . 
Univuriity oi Hiaaouri, 197), 22 p. (Hiaj^ouri Univcriity. 
Vro«?d».>ni ot Intotmation Center. Mepurt no. I) 

Taitial contenttf. — The preea council id^a in America^^ — 
Pruee councila abroad. — The Tvent ioth Century fund propoeal. — 
Heaction to. (tie Twmit^eth (!entury Fmul proposal. Arf^MmtMit n 
for rtnd aj^amit a National Pr«aa Council. ^ 

Hathiaa, Char lea HcC, Jr. Zuichin: judicial dA^iK«iT a and loKialativ« 
action. rnal.*v. Jan. l*)7»i: /»g-4'). 

U.S. aeiiator diacuae«e thu bai: kg round ot the Stanford L>aily v. 
Zurcher caae, which "aro'v out of a a«arcli of the Stanford 
University student newepap^r oCtico in' 1971, Discueaes socii« 
of the Vugislatlve issues relatinK to thia citae which thi\ 96th 
ConRrtfts wi 1 1 cons idvr . 

Hcliiti^sh, Toby J. Wtiy the govermaont c^n't stop pr«ss mergrrs. Coliunbia 
jinirnAlisoi review, v. 16. May- Juno I 9 7 7 : B , . 

Contend' thiit "unites! ant it met 1 awd mo rewritten, th<i Juetico 
Oepartqient has only 4 ehaky cn^e aj^ainat t.h« RTOVth of ) ar^e press 

c ha inn." , ^• 

Hvrrill, John Calhoun. llie isip^irativu of (reudon:, a philOaophy of 

journal I at lc>. autonomy . New York, Hiiatinga Houae , 19 7A. 227 p. • 
(Uaatinge HoMee s(>ecLal studies in public cOmniinicatioii) 

Author refL«ct» on the role of the pr«4a tho United fltetee, 
* and identifiea «t th^^ oiitaet a central theoit tunhing through the 
book: "that ^«rican journal iam ia becoming so institutionalised 
and prottts sional I led and so iimured with the imacent concept of 
'social reBp<)iiei*bil ity , ' thkt \t ia voluntarily giving up the 
aacred tenet' of I iber k sr ien leco 'editorial a«l f-deterniini sn' — 
and i • in grave denger of becoming una viiat gmy, blmid, wonotououa, 
cunformat spoke saian« for some collectivity of society." 

Herrill, John C. and Ralph U. \^v«i>Btttin. Media, neepege^i , and sien : new 
perspecitven in coenun lc>et iop . New York, Dfvid McKay Co., 1971, 
293 p. 

Aothora exAaiine the changing roles of the newt eiedia in the 
United Statea .and elsewhere'. Chapter topics iixdude verioue approache 
to evaluation of neve media performance end the forkft in which news 
media m the Unitlid States are subject t o government regulation. 
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HonitoriiV national nawa «uppli«ri t- 2. quaationi and anaw«ra. 

CoUmbia journaliiB r*viaw. v. U. Mar. -Apr. 1973: 47-52. ^ 

Kxcurpta ot tha praia conferanca accoaipany LnK and diacuaainK 
tha r«l#a«< ol tha Twuntiath Cantury Fund Taik Korea report 
a>iftg«itlnK tha ait «h I i t tuaan t o ( a National N«wi Council. * 

Morriaon. David. Tlia theory of probable cattae .nd .earchaa of innocent 
parioni: the fourth Anendaent «tid Stinford Daily. UCl.A law 
reviow. V. 25, Aug. 1978: U45-IA94. 

Cofiwent aeti forth "three viewa of tha theory underlying the prob- 
able cauie requirement of^the fourth amendnent . In Stanford Dafly, 
the Court* reatliraed iti coenitvent to the accepted coie:^bone f it 
theory and il lowed aearchea of innocent partiea on the aaine prob- 
able cauae ihowing required for a auapect to ba a<»arched. If 
the anal yiii of the acM:eptad probable cauae ataiidard preaented, ^ 
here ia correct, the holding ahould alao nean that arreati of 
material witneaici are couat it ut ional without any a>)owinK that 
a aubpoeiia ia impracticable.'* • » 

Mirphy. William P. The prior reatraint doctrine in the Supreme Court: 

•a reevaluation . llotre Dame lawyer, v. 51, July 1976: 898-918. . ' 

Article ravlawa '^the Court '■ uae of the prior reitraiut doctrine 
and . . .propoael a ) ■ more realiatic definition of a prior reatraint... 
recomendlil chat judiciil reaponi i Nfeneaa to the lubatance rather 
than the lorm of a prior reatraint would render the doctrine more 
reaionable, and beneficial in the protection of first amendmenr 
r ighti ,'* 



National News Council. f3kc appraiaei an appraiaal. Columbia. School 
or|plourn»lii»; Univeraity of Miiiouri, 1975. 6 p. 4M,iil8ouri 
Uffveriity. Freedom of Information Center. Report tio. 0017) 

• Staff of the Nation'kl Ncwi Council rebuta c r i t ic i «ra« ,o f the 
orgihizat ion' a firit year in operation. 

II ^" public intereat: a rejwrt . New York, 19*75.. l6^p, 

"Tliia report covwa the pAiod Auguit 1. 1973, throuoh July 31 
1975." ^ ^ J . 

Partial content a ^ — Complaint a handled by the Council. — Cora- 

plaintt and t.heir raeauing. — Complaints handled by atuff. The 

•Council's by-lawi. — The Council rulea of procedure. 

f 

The Nat&onal Newi Council: a ■ampling of coooneut . Columbia journaliitn] 
review, V. II. Her. -Apr. 1973: >6-57. . 
Sampling of editorial opinion. 



^ 4(H) 



N«br4rka Praat Ataoc iat Ioq v. S(oar( : tynpotiuM. Stanford law raviaw, 
y. 29. I^«b. 1977 : whola iatM. 

Partial c'lmtanta. — tha dafanaa of fair trial fro« Shappard to 
Nabraaka Praaa Aaaociation: banig^i na^lact to affirmativa action 
and bayonA. by S. Port«an. — Priiicipla and Itebraaka Praaa 
Aaaociation v. Stuart, by /^ack. — N«braaka Praaa Aaaociatioa: 
an ax(>anaLon of traa«lo« ^nd contract ion of thaory, by B. Schnidt^ 
Jr. Ttia volca of th« traaa: Brwin Ch'arlaa Siaant'a afforta to 
• •ttt!ura a fair trial, by J. Shallow. — Pair trial and fraa praaa: ^ 

^ chts practical dila«a. Tha praaa ungaggad : tha- pract ical affact 

on gag ordar litigation of N«braaka Praaa Aaaociation v. Stuart, 
by J. Coodala. Doaa tha court 'a daciaion in Nabrfaka .Praaa 
Aaaociation fit tha reaaarch avidenca on tha impact of jurora of 
aava covaraga? by R. Si«on. — Nebraaka Pra^a Aaaoc ii^t ign ; an opan 
or shut daciakon? by S. Barnatt . — Kair trial and fre« praaa: an 
opportunity fcV coami atanca . by laaacaoogg-- Gag ordara: cui bono? 
by C. Uary and D. Rlordan. ^- So«a thoughtldli tha dafanaa of puWicity 
caaua, by K. Youngar . — ^rior raatraint on fraadoia of axpraaaion 
by dafandanta and dafanaa attornaya: rat io -dec i^andi v. obiter 
dictum, by M. Kreedaian and J. Starwood. 

Pambar, Don R. Haaa media law. [XibuqiiQ, Iowa, W.C. Brown Co., 1977. 
p. ' 

Pow«i;, Cheryl RiUy. The raporter'a control of nawa . Coli^bia, ScUpoX ^ 
ot* JournaUaa. Univaraity of Hiaaouri, 1978.' 6 p, (Mlaaouj^l. 
Uuivarait}^. Freadoa of Information Centar. Report no. 3957 

^. American reporter ia an important aource of what ia dat~ 

^ermirted to be nawa. By tha hatura of hia background, hia peraonal 
Chirac teriat'ic a , the^ praaaurea of hia job, hia ethical atance jnd 
hia peraonal life, he exerta conaiderat^le Control over' the information 
he diaaeoainatea .** 

nie power ol the PCC to regulate nawapaper-broadcaat c roaa-ownerah i p : the 
need for congreaaional clarification, Michigan Ifw review, v^ 75, 
Aug. 1977: 1708-1731. ' • 

Comment auggeata that the FCC might i)e exerclaing mora authff'rity 
in Lta nawapaper-broadcaat c roaa-owner ahip regulation than Congraaa 
intended. Notaa tha lack of guiUSance furniahed by the legialative 
hiatory of tha Commun icat iona Adt of 1934. 

The praaa and tha. courta: competing pKinciplea. Waahington, American ^ * 
Entarpriae Inatituta for Public Fblicy Reaearch, 1978. 37 p. 
TAkI forua 23) 

Thia edited tranacript of an AEl Public Policy Forum examinaa the 
role of the preaa in America. Participanta diacuaa the competing 
intareata of^tha nawa media, tha govarnmant , and the public, in- 
cluding a defendant' a right to a fail^rlal and tha preaa* need to 
protect confidential aou^fcea. 
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l-ho |>r««i mj^ th« courii: i« ««wii g-th^rlng ■hieldiil by th« Klr.t Aaitndnmu ? 
CoUimbiB ]oiiri\«Li ■« r#vl«w, v. 17, Nov, - 0«c . 1978: 43-50. 

TIjj^ report vl&icuaB«i r#c«i\l «rgiwi«i\ti b«tw««n )ourn«UitB 
jiiid th« court!, in irttich "journallMti ar« cLaiiTing con.l i t ut loual 
piol#clioi\ for th«ir lourctfi ; juJgea nay r«port«rB «r«) placiuK 
thv«iuLv«B jibove th« law." Pr#4«Vt< axcarpti ixom ch# Jecisioni 
m thrtftt U)t«L c«iv«i (2virch«r v. Stantord D«Uy. Reporter* 
Cowmittfw V. AaeruAh TeUphone «nJ T«URr«|4i, «nJ In th« Hatter 
ul Myron K*rb»)r jind iho New York Tiqiae Coapeny) involvinR Ki r»t 
Auenitmvnt ignuee end eltfo reprints '* ee Lec t ii)UB froei the die- 
citMMlon ihrtl the duc\«»oi\ii hMve inspired,*' 

l*ro«» Iruudoini under prr«iure. New York, Twentieth Century Fund, 1972 . 
191 p. U'wencieth Century Kund . ^ Rt^port of the IVentieth Century 
Kund TjiHk Kurue on the Goverument jind the Proes <ind Bee kK round 
Pupor by Fred 1'. Gi*hjim) 

Tjiek force ox^Rineit (lut^itioud of HubpoetyTl, Lftw-enf orcemeiu egente 
poning «■ ncwumen, y»fficinl haraieoient of th/ "underground proii«,** 
g>>vurniat)i\t cr\tiCLam jind \nvest lg.it iona of ntwe judgmonte) end tlic 
oltorlH ot thtf Nixon Adm i ni n t r ji t ion to l»eU (niblicAtion of the \ 
IVut (tgon lNp«» r N , 

ProKn, politics And popuUr goVeriiwi'Mt. W<ll•hlngto^ , Aai'ricnn Rntorprino 
Institute fur Public Policy Research. 1972 . 52 p. 
^ (Awericjin hnterprise Institute for Public Policy He ne arch. AKl 
doinontlc Attairs sCudivs study 3) 

Study proseutH five journalists and 9cho]ara in a wide-ranging 
discussion of such quentiona as theHe: Is thd press a "aurrogate 
sovi»re»gn" m our democracy? Should an "adversary rel at ionwhip*' 
prevail between the press and goveriunent? Do the news media 
. rvtlect bias? Are American journaliata sutficiontly expert to 
repvjrt today's increaningly coqiplicated nOwa? 

proBS ni\d public policy. Washington, American Bnterpriae Inatituttf for 
Public Policy Hesoarch, 1979. p. (American Kntcrprise Inatitute 

lor ^ibllc Policy Research. AKI I or urn 27) 

^"The edited transcript of a televised AEl Public PoU«-'y Korum, 
exami1\eM the influence of the media on pub fie policy making in tlye 
United' ^taten . Among t ho queat ion«|taebatcd by the panel members are: 
Do the media, m reporting the actiftrt of political iiiat i tut ions . 
nurture a broad pubjic awareneas that helps shape public policy, or do 
W the cnedia actually generate policy themaolvea? Do the media give ade- 
quate coverage to econvxnic isauei, auch as inflation and monetary policy, 
w<»ich are becowing increaaingly technical and compUx? Does the public 
consider the media fair and balanced, or doea it often find ideological 
bias \n media coverage? Have the media, by bringing political candi- 
dates to the public's et tent ion , .uaurped a traditional role of political 
partieji? And should an independent agency bo created wiUch would ap- 
praise and report on press coverage, thereby making the n^dia more 
accountable to the public? John Charles Daly, former ABC Newt chief, 
aerves as moderator for the panel," 
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Publi«hin«. perishing «nit th« First Aa«iutm«ut . KfV r«pi)rt«r, v. 7, Hmy 

I. 1-20. 

" (tiM Uiiit«d Bt«t«s V . 'Hktt KrogrnAsiv* is ... lon«) U«rd «iut tough 
now b«for« th« S»v«nth Circuit Court of App««ls, vtiich in 
CAusiiig journ«li«t« to ««k th««i«lv«« wh«th«r th«y accvpt mixy 
prior r««Cr«inC fro« th« gov«rnM«ut wtk«u it co«i«i» to th« piibl ic «t ion 
ol '••cr«t»* which mmy or ««y not b« r««ny «0cr«t. Tv«nty-niii« 
Aititors, •ci«uti«(^, gov»riii««nt p«opl«, l«wy«r«| «ud r«port«r« w«re 
invLt«d by th« AUoi« t>«tt«r«on IfouiuUtiou to cou\vsit«, in Now York 
on April 17 aiut thrjish out thii issu*. ...It w«» « coufer«nc«« 
wh«r« Prof»4*or Albert C«rn«««l« of Harvard ««id that wtiila no 
wii« p<»r*ou b«lii3V«» avarythlng ought to b« ««cr«t , parhapa th«ro 
ought to be aovia »«cr«ta on «arth)' and porhapa th« blueprint for 
tha ll-bo«ib ought* to b« aeiong those. Renjaain Br ad lee of the 
Washington Post coaiplaiatid that ha felt * cornered* into supporting 
1^ Krwin Knoll's right to put^ltsh, Lei^ Harks, attorney for the 

Departnent ot State, cooae^ited that he prefers to be on the other 
side of Kirst Amendment lenuesr but that this cas« la isolated and 
unit^ue ." ' 

Kanney, James V. Kcmediee tor prejudicial publicity: a briel' review. 
Villanova law review, v. 21. Oct. 1976: 81V-838. 

Article cousidera the fact thAt '*th« whole area of prejudicial 
publicity hj^s not I eat it self to aany clear-cut rule-a . , .bot h in 

^ terms of det'inlng the problen and in terma of divising appropriate* 
rOMediei." Discuses a remedies, which include the reatriction of 
public fitstenenta and press publication, oxcluaiouof the public 
froa pretrial hearinga^ change of venue and more careful control 
ot HctlvirieN near the courtroom. 

Kehnquiat , Willian H. The Kirst Anendmeut.: freedom, philosophy, and. 
the law. Coniaga law raview, v. 12» fall l<^76: 1-18. 

Justice Kehnquist discusses the right to apeak and to publish 
froM t%K) perilpec t ives *. as a protected right because of the 
benefits to society at large and aa an inherent right. Concluden 
that unrealoved questions as to where the buundariea of this 
right aha I I b« drawn will Always exist in a country which recog- v 
nixes the importance of these freedoms and the demanda of an 
ordered society. 

Hitter. John A. and Matthew Leibovitc. Press councils^ the answer to 
our First Aaendraont dilema. IHike law journal » v. 1974, Pec. 

I'>74: 94*^-870. 

"two major prega councils are-now functix)ning in the United 
Statea, the Minnesota Preaa Council and the National News Council. 
An exanination of their procedures and decisions demonstrates that 
^ the press council srachanian can fuater a fair and resppnaible preas 
while upholding the First Amendment's guarantee of a free press." 1)^ , 





Huck«l*hau*, Willi*, anu oth^r*.^ rr«#do« ot th« pr«.t . -Wji^hiiigtou 
Ai>»ric«ii nnc^rprii* luitftut* (or IMblii- Poltcy M«p««rch 1976.' 
1 0 1 n , ' ' 

"An AKl Muuiul T.bU ri«ia on July 29 iind 30. 1975 at the 
National Hraaa Club, W#ahington. D.C," 

Part I --'^iigt A««?u4M«nt prol«c t i ona . " «(HUr4K«iJ by William 
Kuckalahau., part 2 "Ha«u!alion of (lio wniUa," «oiUratml hv 
• Kl Ab«l . ^ » 

S^aolt, Alviu }\ A«ar/t:*'a pUaa: too mucb pover tot too few? U.^ 
nwwii and vorld r^yiyrt , v. a3. Aug. 1 97 7 : 2 7-)3 . 

Kx4»in«a tim pubVialiiug InUuatry in Aatarica, focuaing on tho 
meant coacoru over cha incorporation of uawapaptir chaina by largar 
nawapap«r publ lading operation*. Alao iuvvatigataa t ha «xt«nt ol 
croa.'oodii ownarahlp by large publ iaUing cor porat iona . Hi^aa the 
ftdTowmg coiicaciy that (<w«r and lewer people will iutUience wtial the 
public reada. ^ 



NDVHpapera can diah it out, but tan thi-y takn it? 
9, Mi}w. n. I97b'> 63-66. 



New 



Shaw. David. 
' York, V 

"Log Aiigelen I^mea" reporter diacuaava reaanna for the often lioa- 
^ t)y luambera of the preaa to hia iievapaper aoriea on th« 

(utitfy of orban dailiea, u«wapapipr coverage of various oventa, end 
th« ^f tec t ivcnaaa of advertiaing in newapapets. 

Silv«r. Michai*!. Kroe enterpria*, froe preaa: the crucial connection. 
NowKuard. v. I9.'apring 1979; 16-18. 

Namtaitia "t!»at auch of the fraedotn exerciaed by the p^oaa m 
thia country la «ad« poa.ible by the natural functioning of(th« free 
enterpriMtf >*yatew." 



pWoaa 
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Ston«, Harvin L. Appetite for merguia: conglomeratoa and the media. 
USA tmlay. v. 107. Sept. 1978: 1^0, 12-13. 

The editor of U.S. newa and world- report coan«nta on tr«nda toward 
concentration and congloaiarate ownerahip in iiewa paper publiahing 
and auggaata that "aa journal isn becoa^a more and more of a corporate 
enterpriaa, tl^e counting houae will play an ever larger role, the 
•liitor'a office an ever eaallcr one." 



Sullivan, faul W. Newa piracy: unfair competition and the aiaappro- 
pi iation doctriny l^xington, Ky . Aaaouiation for Sducatioii iu 
JV>"rnalia«, 1 978. 31 p. (journal iam moiiograp^a (AiiatinJ, nO. 56) 

'•Unfair coaipetition ia a conplex problem^ f fee t ing all areaa of 
Aiaerican buaineaa, including the cooauiiicat iona aedia. Piracy of 
material, an alaraingly Vidaapread laaiii feat at ion of unfair coiipat- 
ition, iuvolvaa legal aa well aa ethical queationa. Thi a monograph 
uaea the hiatorical approach to trace the developaent of co«on law 
precandaiit end trenda, than auaaarixea, analysea and avaluatea 
current unfair coapetiVvion caaea.** 
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Tht SuprMia CoMft tna th« pr«ii. N«vp asdia and th« liv, v. 3, Jan. 
wholt ittua. 

rtttantt tiMiiariat of "^8 tignif leant Siipraaa Cnurt daoitiona in 
tkia 1977-I97tt and 1978-1979 tanii Involving confidant lal iOurCii . 
gag ordart and cloiad triiU, broadcatt ing , Ubal ind privacy, 
fraadott of Intorvttion. and prior rattrtinta. 

Ttirlft, talph «. , Jr. How chain Otmarthlp tffacti aditoritl vigor of 
navapapara. Journili« quartarl/, v^ ^4 tuiiiMar 1977 : 327-33U 

'*»tudy of attchad groupi of chain tnd irfdapandant papara on 
Wtttr Coiit iihowa chain papart Jtava fawjr argu^ntativa •ditorlila 
ill controvar tial oontaxt^ on Aocal tnpic 



lea , 



Trial aacracy and tha flrat A«iiid«ant rightjof public iccaii to judicial 
procaadingt. Harvard lav ravlav. v . 9/ . Juna I978i 1899-1924. 

CoMant "arguaa' that tha fraa praii/filr triil Upiiaa lAich hat 
h#iparad fruitful ditcuttion of t?lal tacricy c 4» ba avoldad by * 
fdcuilog ^>n tha public intarait in opin trials. By axaaining tha 
rola of courts in our iociaty and th^ cuMon lav tradition of opan , 
trials tha | cOMiant ) 'aEpoundi a firat a^anitaint right of . 

public 'iccaii which .uat b« carifully coniidarad batora tny rMtri- 
ctioni on accaaa ara i.potad. in addition, tha... Ico-iintl providaM 
guidtnca to hov court a should datar»ini><j|a li«itad claai of caiia 
in which a iufficiant^hoving .ir ba «ada to J«it.lfy ovarridlng tha 
right of public accaji." 

U.S. Congraii. Houta . Co^lttii on tovariwant Operationi, Baarch 

warrants and tha afficti of^ha Stanford Daily daciaion: twanty- 
aavanth raport , togathar vifff additional viava. Waahlngton, _ . 

U.S. Govarn«ant Printing Offica, 1978. 20 p, (95th Congraii. 
2d tattion. Houaa . Raport no. 9'5'-»52l). 

U.S. Congraia, Houia,' Coa^ittaa on Govarnaiant Oparationi, Govarnaant 
Ittfdnaation and Individual Right* 8ubco.pi It taa% JuatlCt Oaparfant 
policy concarnlng navt -adla iaarch warrants, Haaring. 95th Congrati . 
2d aaaalon. Waihington, U.S. Covarn««nt Printing Offica. 1978, 
270 p. . . ^ 

Hatring ha Id Juna 26, 1978. ' 

U.S. Congraii. Sanita . Co— ittaa on tha Judiciary. 8ubcoi«iitt« o'n Coniti- 
iution.l Right.. r.ir tri.l and 4raa a.pr.i.ion: a 

9Ath Congrttt, 2d latalon. U.S, Govarnmant Printing Offica. 1976, 85 p, 

"Thii raport on fair trial and fra# iii^raaiion vi» vindartakan tt 
tha raquaat of tha Subc^lttaa on Conit I tut ional Rights o f tha Sirtita 
' Judiciary Coa^ttaa.' Iti purpott it to axplora f^ir trlal-fraa 
axpra.tion i..ua. and t'o aid tha Subco— Utaa in datar.ining whathar 
haaringt or lagitUtlon vould ba uaaful, Tha raport ConaidtM 
ralavant caaa lav. propotali. and raporti (inch aa thoaa of bar 
aaaociationa and othar groups) and of fart co— antary ind racp«aan- 
dationa for tha SubcOi^ittaa' • contidaratlon," 
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W.tM«. Jota J. M*y.,.th.rin, .„d th« rlr.t *..„.ta.„t. Jourtitlt.- 

q»*rt«rly. «. JJ. ,utu«n 1976! 406-AI6. 493, .'"um.it« 

w . "''"f''r'V^""'' Jir^ctly with <,,.,.tion of . ri.ht 

• uch . rl.ht. but Court ..y h.v. l.ft door op«n for po.ltlv. 
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Part 3. Otb«f form* of H»dl« fiU. •AtttUitat, liata t riitit«is«ion) 

Andarsoii, G«or||« N. Alcohol And advart i aiiiil . AM^rica^ v. 139» Ckt. 
lA, r97Bi 238-240. - ^ 

" nitt bttv«r«||tt iiulustriss co^t^iul ^hat th^lr proaotioii c«fiip«iKnii 
d«iiigiittd oaly to tiMiiliarii* coiisumors with brand nM^a . 
is y^t littlf inforoijition on thuir aotiial «ffftct« on 
drlnkiiii habits." ^ 

AiidMrsoii» Howard, IBH vMraiia B^U in t«l«ci>amiuiicjit iona^ Datamat ion ' 

V. 23, Hny 19;/: 9l-93» 9^ . 

'*H«ll'a battle plan \ }^^\\ Tttlap)ion«) la lo hava th* «ntira 

taltfconniniica't lona territory lagally declared *of( liMita to aH but 
^ coaHsunicat iona carriars,' IBN'a count oi at t ac k , i a to b«cofa« a carrier. 

Kvi*ry uss^ has ■ «take in the ovitcnaeJ* 

Hay\ia, Kiaine. Ilia conat itut ional atatua of cooKaarcial «Kpr«aaion» 
Haat iiiga constitutional law quarterly, v. 3» aunqier 1976: 
761-801, 

CoMtncnt concludaa that "After Higelow, and particularly after 
Virginia Citifteaa, the approach if now to (legiii with the premise 
that cuaMercial e/preaslon la aa. protected by the Firat 
Awendoient aa othnr fonaa ot expreaaioUi and thea to inquire 
into whether theV^ ia any overriding aocial reason why a par- 
ticular inatance of commercial speech ehould ba regulated or 
prohibited.*' 

Blind bidding and the liotion picture iuduatry'^ Harvard law review, 
V. 92, Har. 1 9 79 ; S 1 28- 1 14 7 . / 

Comment analyiea the l«gal and economic iaauea taiaed by blind 
bidding tor motion picturea. Deacribes the aourcea of market power 
in th^ induatry, aaaei^aev the ef facta of blind bidding and their 
relationship to market p6%f«r and examines the cvtiat itut ional 
objectiona to state regulation of blind bidding* Couqludes that 
such ranulacion la \niwiac. 

niucra, A. William, and Jaaon R. Squire. Ttie movie buaineaa, Americai^ f 
.film industry practice. New York, Haatlnga House Publishers, 

1972, 368 1>. 

Cook, Hary B. The cenaorahip of violent motion picturea: a conatitu- 
tionel analysis. Indiana law journal, v. 53, no. 2, 1977-1978: 
381-398. 

Comment concludes that the incunc lua iveneaa of aocial acience 
reaearch regarding the effect of violent moviea on behavior and the 
abaence of articulated precedent argue againat plifcing film vio- 
lence in a licw category of nonprotected axpreaaion. 
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W4-hintto«, U.S. Ottlc* ol T*l.c«u»nc*tion. fur by ih« 

SmK» of Docii». u»3. (;ov«ri»««,u I'r iiU iiin* Of f ic« , 1976. I v 

(U»8. Oftvc^ of r.r.co«u»iic«tioii.. or .j>«ci«l pub Uc^tioi/ 76^9). 

ni# r.jwrt briefly .i«ari»«. th# gt.tu. of four t •chuo I or i«. : 
»Ur-ct Mt#Uu« coi*.«iUc«tion.. I .ml mobile r*lio. broadband 
cot»«u,ucatiou4 .wtwork^, and fiber optic, c^i—un Ic .t ion. /' 

> 

KckiMM-. . Rob-tt ririit A«i«,id-.a rtatriction, on t h« KTC ' . r«- 

ttiilation of •av«rti«tnK. V.iuUrbilt l«w mvit^w v ll* M*r 

197H: J/»9-)M^ 

Cout«,Tt-» H^gul.tion of «dv«rtl»inK by th< FTC — Kimt 
Atedndai«nt protection of co«.*rci«l .p««ch. R.cont Judici.l 
i*0velop««nt. aUecting the Kit'. , ^KuUt ion of «dv«rti.lng. --^ 
L^wp.ri-on 4ud 4n«ly.i. of rt^cenl judicial tr«nd«. Conclu.lon, 

U.bMck, ih,>«4* and Denni. J, l>ombkow,.ki . UUvi.ion «nd Hollywood: 

ri* h!il''*'rM'' .'".!^u ^'''^ '^•^ incr*«inRly clo.e economic 

ti# b«tw««h th« old' Hollywood film bii«in«s. «nd the 'new' tlle- 
vL.lon pronr4m.ing production bu.ino.. loc.tfd in the .«me uren 
«nd vminK tU« p*opl«, tncilUy. «nd funding," 

< 

"ondok. K.^nk end Willi«» T. Kord . motion pictuie indu.try end 

. the lew: e precticionere guide to th« litemture, l.oe AnRolee. 
U>e AiiKul«a County Law Library, 197 7 . 1 7 p. 

Content'e. — booke. — Pr«ctieing Lew Inetit«t« program meterlele 
Ub(f RiiLertein«*nt Lew liietitute materiel*. ~- Lew ruview erCicl«e. 
Aiititruet. Ceneomhip. ratings, end raguletion. — Copyright end 
r«lat«d probleoe. — KiiiancinK «nd production, v Performor'e 
rlght»» Taxation. ^ 

Kalbe. Konrad K. end oth«re, Klectronic mee.age eyeteae; th« tcchnol- 
ogicel, merket end regulatory proepecta. Cambridge Kalba Bowen 
Aaeocietee, IQ7B. I v. 

"Report providee en overview of the current etetua and future 
proep*cte of electronic aeeeage eyateme and eervicee UmS) in the 
United Stetee. It examinee technological and aervice alternatives 
coat and markat eitimatea. and the policy and regulatory iaeuee 
rai«<?d by KMS/' 

KilUngaworth. Vivieiuie. Ciirporace atar ware: AT&Tva. IBM. Atlantic 
V. 24), Hay 1979: bS-j/, 

Examinee develo^ente in data t renemieiiion ayatema and diacunaoii 
the competition between IBH and ATiT to provide the equipment and 
technology to traoamit and receive all kinda of data. Kxaminea the 
regulatory iaauea involved and cite* coiiflicta between AT&T'a reg- 
ulated poaition regarding t ranamiiiaion and the computer and equip- 
ment imluatry'a nonreguleted environment. 
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L«vy, St«v«n A. Privata diplomacy and public bu*tn*#i: public auper- 
vliion ot tWm Cowtuiuc at ions 8*t«>llit« Corporation. IMivrrlaly of 
Chicagu law r«vli»w. v. 4!^. winter 

"ihiB coiwi«nt #»*ii««i th« •t*tuti>ry •cca«oa«tion yf tli« function 
of C«»«.t. th. KCC, «nd th# E»icutiv*, focu.iug p.rt icul -rl y, ui>on 
thtt oRtiut to «>i«outlv« branch pow«r to •up«rvi»# Co«»«t*« iut^r- 
n«tion«l •ctfvitl«». It. th*.i* ii that th« KK«Cutiv« h«. •>ic««d«d 
Its •uperviaory powor. by dictating Co«««t ' • po.itlon on technical 
•nd operational «aBt«r. ariiing in the c>uree of Co«eet'. ecllvity ^ 
within INTKtSAT, I he mternit ionul org en I met ion e»tebli»h«d in 
l9bA to i>wu 4nd op¥ret« th« global ••tellite ayatew." 

MtfriUl, lVumrt*^W. Kiral Amendment p|:oreotlon for cow«erclal ^dyurt iaing i. 
thtf i\«w couBiituttonal, doctrine. University of Chicago law 'peviaw. 
V. 4A. tall 19/0: 205-2"^A. 

"lliia coement will exaaiine t he c^net \ t ut ional atalua of coortercial 
adver'iiaing before and after BigeliL and Virginia Board of Thanaacy, 
» and will argue that a diatmction bVwetfn coBoercial aiul nonco««erc lal 
apoach re«aina valid. The coi««nt illl then analyie the difflcultlea 
of defining coaMercial apeech and aAocata that court* adopt a def*- 
mil ion baaed on the lower firat amendment vaU^a tha Supreme Court 
' hAa found m cocmercial ap«ech." 

Hinua. Johnny and William Stonn Hale. Your int roiKic t ion to flln-T.V. 
topyrigbt^ contract-, and otlu^r law. Hollywood, California, 
7 Artu l^raaa, \*iJ}, 2)2 p. 

Robinaon. lilen O. . nd . Cb«»un ic at lona for tomorrow: policy perapoctlvea 
tor the 1980b. New York, Praeger , 1978. 526 p. , 

Partial contente. — Cowiuijicet ion "pol icy in an Infonnation aocie 
by H. Purat. — Teleco«iunicat itffia technology in the 1980b. by W. Baer 
Bounder iee to monopoly and regulation in oodern te lecoewunic at iona . 
by I.. Johnaon. International telocoociunicat ion regulation, by 
H. Uildbarg. — Pluralistic proRraipwing and regulatory policy, 
by B. Schwidt. — TelecCwun icat i'ona technologiea and aervicaB, 
by W. Lucaa. Conanunicat iona tor a mobile aocicty, by R. Bowera. — 
KUctronic alterhatlvea to poatal service, by II. Geller and 
S Brotman. — GovernmenJL inat i tut loiva and policymaking proceaaea 
m coaaiunicationa. Coaoun icat iona for the future: aiwovervlcw of 
th*^ policy agenda, by U. Robinaon, 

Hjwnaored by the Project on Coimnunicationa Policy ^k^^* Aapen 
Mwtltute for llumaniatic Studiea. 

Schlatly, H.J.. R.K. »ntt^ «nd B.L, Wonainglon. Ttxc initial growth and 
•apanding opportunikJa of U.S. di«eatic aatelUte aervice. 
mgton. U.S. National Te,l«communicat iona and Information Adram iat rat Ic 
1979. IA9 p. 

''TUim report charta the growth of U.S, Dowaatlc BateHitt 
i:ota«unication. during the firat yeara of earth terminal P»^oli«- 
tratiou with eop».aaia on the c()»P-t Ibll ity of aatellite and cable 
aa a total com^un icat iona ayatem.*' 
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..t.lUt... • °" UM of dg^.tlo coiiiunlc.tion 

• lM»r<tl no. 94-1 29'» ijji p. 

H«arriig« h«ld !i#pt. 28-30. 1976. 

2d •••.ion. on H.R 11209 wIIk! ' ^^th Con^re.^. 

Offic. 19^8. 130 pi U.S. Govrn..nt Printing 

"S»ri4l oo. 95-101" 

H«*rin^ h#ld April 4, 1978^ 

iv^iTv.'"' c:v\r:rp;?:;,„, 

"S«riil no. 95-76" 

""•rtngi held April 6 ami Hay V, 1977. 

W..hin,ton. U.S. Co».r««.,,t Printing Office. 19?7. 820 p. 
ll««riin|i htid Harch 21-2;!, 1977. 

Haaringa hald Hay 23 and 28, 1977. 

"""\cc«;:"f„T\S''";,t:'c;i;" ^••«o-.u„icat\ona Act; report to 

U.S. ^v:r™.a„t'^riinro»i::'";78.'26T 
Report no. 95-1036 
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U.S. C«n«r«l Accounting Off lea. Gr««t«r coordination and • aor* 
• ff«ctiv» policy n««d«d Cor int«rn«t ioiial t«l«cOMunic«t ion« 
f«ciUti««; raport by t\\m Co«ptroU«r Caiiaral ot th« Unit ad 
Sr«t««. Waahinftton, )9/8. 7) p. 
"CKD-78-87, H«r. 31, 1978" 

K«vi«w« '^tU« coordination Moug tli« Fadnral CovMun ic at ion« 
CuMiiaaion; rh* Oftlca o( T«l«C0Hiiinic«C iona Policy; tki« Offic* 
of T»l«co«Mutiic«t iona , DaparCaant ot Comarca; and tha Uapart- 
■ant o( Htata iu iapl««anting tha propar ovaraight of intar- 
natlonAl t«l.«coaMaun ic 4t tona 
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\ HOW TO SECURE ADDITIONAL INFORMATION ON THE 
REGULATION OF THE MASS MEDIA 

. rion 

1. BOOKS AND'AKTICLKB 

In order ta b« awar« of th« l«t«at booka And «at«*ina, |>«rioJical , 
and n«wapa|>«r articloa on regul at ion' o f thu Mana «*dia th* d«bat«r aay wiah 
to c^n^uU auch ind^xea a a th« Raadar'a Guida to fariodical Lif »at.ur#, a 
guida to ganaral and non-tachnical p«riodicala; tha Bullatin of tha Public 
Affaira Information Sarvica , a aubj«ct Liat of tM lat«at booka , pftiphlcta, 
Kavariwantal publicationa , raporta of publ^ and private aganciea. and per- 
iodical arci(!lea; and tha Intarnat ional Indax to Periodical Literature in 
tt»e Sociel Science a and Hu— nitiea , an index to aelect Anerlcen end foreign 
journela. The Book Review Digeet offera a aubject index to revieWa of 
current booka appeering in aalected periodicela. The Wew York Ti^a Index , 

Well Street gournel Index , end thfi Chrietien Soience Monitor Index 
ar« raletively long-atanding indexea to nevapaper erticlea. More racently, 
tha Bell & Howell Nevapaper Indexing Center he* coaipiled indexea for th* 
Chicago Tribune . the Houeton foet , the Uoa Angelea Tiieea , the New Orleena 
Tiaee-Piceyune , the Sen Frenciaco Chronicle , end the Weahingtd^ Poat . 

2. GOVKRHMENT PUBLICATIONS 

Additii>nal aourcea of valueble infonetidn on reguletion pf the ^ 
■eaa aedie ere heeringa and debetea in Congreea. Ihe "Monthly CAtalog of 
United Stetea Govarnaent^fubl icetiona /' iaaued by the Govrnaiant Printing 
Office, providea an inder to Congreaaional heeringa, reporta, doCuaenta* 
and eoMittee prinM i trell ea to piibl icetiona froai the Bxecutive 
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d«part««nt«, Tha r«dartl Ctmmlcatloitt CosMlttion, and tha National 
Twl^ccMtitticaCioiia ami Infomatlon AJ«lni at rat Ion of tha D#part«ant 
ot CooMarca . ara tw Riiacutlva aganci#a yt^lch vould ba of particular 
iiit«raat to raaaarch^ra in ttia Madia. Within tha catalo|, Congraaalonal , 
publicationa ara |irr4n»»d by coi«lttai» and tha docu«anta ara l» turn 
Itidvxai^ In tha back of tha voli^a by aubj.aot . Ttia Coti|raaalonal In tor - 
'■atlon Harvlca Indax to Fublicatlona of tha Unitad Stat»a Congraaa 
providaa abatracta of Congraaalonal doc\iaffiiCa« , ' 

If docxiaaiiCa Uatad in tha Monthly Catalog ara^iot avallabU at 
yuur local library conavilt /oor librarian who can tall you tha location of 
tha uaaraat d#|>oaitory library which haa thaai or inltlata an intarllbrary 
loan for yoM. Thara ara ovar 1^300 Govariwaiit dapoaltory llbrarlaa through 
out tha country »<hlch hava baan daalguatad to racalva larfia collactlona of 
Covartuamit publicatuma. If tha docii«anta ara atlU not availabla, thay 
aiay b* obtainad, if atill in print, by writing dlractly to tha Supariutan- 
dant of l)oc\uienta, Govariiaiant Printing Offlca. Waaliington, D*C. 20A02 . 

Tha Congraaaional MCord contnina Congreaa lona I dabataa aa well aa 
ralavant articlaa and ap^achaa. Accordingly. It la a va"l uabU aourca of 
^^^rtrm#H4iH . It appear a daily during tha aeaaloua of Congraaa with ai) 
indax which ia i aauad approx iwata I y evary two w««ka . At the and of a 
aaaaion, bound voluaaa of Tha Mcord ara publiahad; one of which containa 
an iiuiax covaring tha o«aplata aaaaion. TUe raaearchar ahould'ba alart 
to t\\ft fact that pagination diffara for tha^dally and bound ftdltiona of 
Th* Record. 
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a AVAJLABLf; GOVERNMENT PUBLICATIONS RELATING 
TO THE 1978-80 INTERCOLLEGIATE DEBATE TOPIC 

UNITED STATES GOVERNMENT PRINTII^S OFFICE 

WPtHINTIWCNT or OOCUMfNTl' 
^ WAtHlNQTON. ac, '|040> 

SUSJeCT BIBIKXWAPHV (9B) ' SB- 1 70 

^ . , — ™^ 1;..., . August 13, 197^ 
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PUBIICATIOHS HEIATING TO THE 1979-80 
COLLEGE DEBATE TOPIC 

• • • 

^Itl iJ*-l!^'iili?r*'''**?^ 5^^^? significantly Strtngthtn trie Rtgull- 
tlon of Mass HtdU Comnunlcatlon In th« United States. 1979. 

5/H 052-071-00598-6 



— I! JjfJ;^*^^*^*^' ^^^^""^ ^^0*^ the House. Select Co«- 

• ^^^^ Congress, ijt Session, Septenber 8, 1977. 

1977. 236 p. Y 4.Ag 4/2;i5t 4 S/N 052-070-04319-9 $ 3.2$ 

— iS^B^^^rp^*^/*^^^**^ ''"^^^^ Broadcasting Financing Act of 1978. 

t 4.1n 8/4:P J6/28 S/N 052-070-04440-3 2.10 

— l^^^ t«p1o>»ent Opportunity In the Hotlon Picture 
ii^^Jl^''^: t ^^''^/^^^^•<^ *>y the California Advisory Connlttee to the 
United Stiles CoMilsslon on Civil RightSi- 1978. 4 p. 

, ; !*.1^«%7/J2 . 5/H OOS-OOO-OOlTB-l 2.30 

Broadcasting Sta^l^^ of the^ltorld. All mi^Ming parf ar» out of print. ' ' 

— Part 3, Fre<|uefl<y< Modulation Broadcasting Jtitiont. • (7<uee ft^qumtoy 
^ moduUxticn broadoa9tif%g etdtiofw alphab^tioally by tKmntry and oity 
md by flr^ifumtoy in oMrvfivv ord^t^. Rev. 1974. 216 p. 

PrEx 7.9:974/pt.3 S/M 041-005-00011-4 2.40 

Part 4, Television Stations. U9t9 tsUf^9<cn ttaiicM alphdbmtioaU 

ly ^f^^nf -f^ <Ktv and by ft^qumtoy in a9a4nd€ng order. 

Rev, 1974. 444 p. ^ 

PrEx 7.*:974/pt.4 S/H 041-005-00012-2 4.25 

— Cable Television: A Handbook for Decision Making. 1973. 229 p 11 

IIS 1.20:T 23 • 5/N 038-000-00154-0 2.40 

$»iry Overview for Local 1)ec1sion Making. 1973. 15 p. 

, . IIS 1.20:T ?3/su*i.' S/M 038-000-00155-8 .88 
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Cod« of FtderA) Rt9ul«t<of>s, Titit 47, Tt1ecofl«iunk«t1on:^^ 

P«^t 0-19. Rtvlsffd Octob«r 1, 1978^' 592 p. 

GS 4. 10fl:47/pt. 0-19/978 S/N O22-0O3-9357?-0 

P«rt 20-69. Rtvlsed Octobtr 1, 1978. 829 p. 

SS 4. 10e:47/pt. 20-69/978 ' S/N 022-003-93573-8 

Part 70-79. RevUtd Octobtr 1, 1978. 66^ p. 
~~ G5 4. 108:47/pt. 70-79/978 S/N 022-003 93574-6 

Part 80- End. Revised October >, 1978, 938 p. M. 

GS 4.l08:47/pt.80-end-48/978 S/N 022-003-935?5'4 

Comnun lections Act of 1934, Section 2>4, leglsUtlve B«ckQround. 
"^979. 96^p. Y 4. In 8/4:C 73/25 S/N 052-i70-05015-2 

Coinmun1eatlon$ Act of 1934, With Amendments and Index There to » Recapped 

to January 1969. Contaifi* Pack^ta 1 through 6 and th0 A(!htini9trativc 
fVoi7«t(fui«tf Aot,^ th^ Jxidic^ial fii9vi^ Aot, afUi ovt0ot«d 90otion9 of th^ 
OCmuuit Coda FyvtainCfw to Btwidoii^tin^j . 197^» reprinted 1976. 
142 p. CC 1.5:C 73/969 S/N 004-000-00264-4 

Amendment 6 to the above. Thia packet 1*001000 both th0 Comioations 

Aat of 19^4 and ths CcmmunU'sitiona Satollit0 Aot of whiah Mr* 

la0t^uiHiat0d in Jccnuary I98i^, 1974. 68 p. 

. CC 1-5:C 73/969/««dt.6 S/N ^04-000-00289-0 

Cornnunl cat Ions Act of 1978, H.R. 13015, Hearings Before t|t House, Com- 
mittee on Interstate awl Foreign Commerce; 

Volume 1. 1979. 696 p. 

Y 4. In 8/4:95-194 S/N 052-070-04848-4 

Volume 2. Part 1.^ 1979. 1196 p. 

A4.In 8/4:95-195 S/N 052-070-04985-5 

Volume 2, Part 2. 1979. 1172 p. 

Y 4. In 8/4:95-196 S/.N 052-070-04986-3 

Volunt 3. 1979. 13^0 p. 

Y 4.1n 8/4:95-197 S/N 052-070-04987-1 



Volume 4. 1979. 360 p. 



Y 4. U 8/4:95-198 
itions Act of A 8111 to 



S/n 052-070-05001-2 



Coflwunl cat ions Act of 19Xi» A 8111 to Establish Certain Requirements 

^^tlatlng to Interstate and Foreign Telecommunications » and for Other 

Purposes. 1979. 238 p. ' 

960;M.R.3333 S/N 052-071-00587-1 

Coevminlcatlons Act Amendments of 1979; S. 611. 1979. 116 p. 
^ 96- 1 : S . 6 1 1 ' S/N 052-071 -00578-1 
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Act of 1979. Stctlon by Stc'tlon An«»yj) J )979 ' ' ^ 

T 4.ln 8/4;C 73/24 S/S 052-070-04924-3 $2.20 

- ■ hZluH^''^'^ Ch*n,n9./R«poo».. P*rt Of th« Continuing Wichn ' 

,Ziul\Tto ""S?^:'* -^p^^— ^'h; ts. _^„<^t^o„, , 

'-^'^C 73 S/N 023-006-OQ343-t .75 

W(b1e TV: Your CMU and Food Co«p*ic 1 . 1 1 . t97S, th* modsrat* TV 
^^f^-O oHiU ..^ b,t^,n s,,00 anj 1,^000 food and' t^JiJ^^/ZLl- 
tK.l :.r V"^!'" °^ Sood o<^»r^,ial» oo,iduoUd that mrn. y*„p found 
^ U f„t. ,atur,it^d fat. .ohoU.ttrol. »ugar. or ,alt A,ul rioint r^.-nl.J. 

' ^^T:i:\r p^-ou.j f:.JZt:rA food 

of^ ar^Moj, in oonvouino n.UHtion.a infol^tion.^^ 197^ 

Y 4.N 95:C 43/2 S/N«)52-070<3B4243-5 



"V^?J^^'^'^^u'"'?'"P'"*""3 Co™«jn1c«t1on$ Adt of 1934: An Index 

f C 1.60/2:78-l8/v.1-2 S/f( 003-000-OO533-O 

Jt^twlir""'"''""* ^"Tlsil on Report,. Mt>r1es. .11?, uol^m., ar. 



1.90 



8.25 



Volume 40. Sponsorship Identification. Equal Time. Fairness Doctrlh. 

FM frequency Allocations. Jut> 1. 1966. 1970 1173 p *• 

'-'^-^O S/N 004-000-00247-4 13.05 

— KSjir '^"••*»' September 1. 19^0 to June 30. 1965. 

^-'^-^^ " S/!i 004-000-00243-1 17.tK) 

— B»;o«^cast Services «n<l Miscttlaneous Oocwntnti. Pa^^t 1 

May ?5. 1962. 1972. 3356 p. 2 voWs. sold as a Mt 

CC 1.12:44/pt.1-2 s/N 004-000-00282-2 



M^i'l^ ^^Qfi^^n'^p'K^ services and Miscellaneous Oocuments, Part 1. 
26^ 1^-i ^^^^ 2' '^•t>nfary 24. 1^64 to July 

26. 1965. 1972. 2786 p. 2 volumes, sold as a set . 

CC M2:45/pt.l>2 S/N 004-000-OO28I-4 
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28.75 
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Ftdtr«) ComminlcAtlons CoMnUslon RuUs and^ReguUtloni. Suh9ori})tion 
##rvi<}tf of ^loh Voli^ titt^i bflou inotu<i0i •Uf>pZ#»»»«Mttti> r^t^riul for 
an inijl¥t¥rrn^fwt0 period. Tn lootslaafl'fom, punohi^d for S-rin^ HruUr. 

VolukM I. ContxdfiB nv fVirt#.* 0^ Oo«mi00ion OrganiMation; 1, iWtQtio^ 
and Froo^itHV^i C^ymt^roCal Radio CV#>Mtor»; 1?, Conttruotiott, Mar- 
k,0iing, and Lighting of Antenna Structure*; IP, ^nploy^m R¥0iionBibil~ 
,itU» and Conduct, Junt 1977. Subscription price: Domestic - $M.OO; 
Foreign - 117150. [FCVil] (File Code ID) 
CC 1.6/1:977 

Volume \\. ConUtin^ FCC fViri#: Fv4qu4ino^ AltoiMtioniii and Radio 
ffcHxity Matt^r^i G^n^ral ft.Zri* and R^fgulatiant; 5, Bxyarijrutntal Radio 
9#n>^o#e (Oth¥r cVwi Broadoatft); i6, Radio Fi^qti^naff D^oiottv; 18, Jm- 
duMtvial, Sci^ntifU, and ^ioal Stjuipmnnt. August 1976. Subscrip- 
tion price: Domestic - $1?,&0; Foreign - $15.75. [FCV02] 
(File Code 10) CC 1.6/2:976 

Volume 11!. Contain* FCC Parte: 73, /?kKfi<7 #ivod<W4it Sarvic^ia; 74, 
JCxpan'jrmntal , Auxiliaty, and ^woiat Broadoaat and Other Prognvn Oit- 
tributiomil Smrvicf^t. 1976. Subscription price: Ooincstlc - $30.00; 
Foreign - $37.50. [FCVi3l (File Code ID) 
CC 1.6/3:976 

Volume VII. Contain* FCC Part*: SJ^ Vam^tio Publia Radio S>r\fio^9 
(oth^r than mritim0 MobiU}; iS, Tntarnati onal fijcod Public Radio- 
Cormmnioation Sarviaa*; *B5t Sat^lUta Cormunioation*, Harch 1974. 
Subscription price: Domestic - V-70; Foreign - $9.65. IFCV07] 
(File Code IP) CC 1.6/7:974 

Volume VIII. Contain* FCC ftjrte; JJ, Uniform Syttm of Aotyount* for 
CUi00 A and C*Z<iee B T^l^phon* Ctmpaniat; J.^, Ifniform Syatmn of Account 0 
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